DOCKET NO. 624125

TEXAS ALCOHOLIC BEVERAGE BEFORE THE TEXAS

COMMISSION, Petitioner

VS.
ALCOHOLIC

D/B/A KHAN’S GRILL AND THIRSTY
BRONC,
Respondent

PERMITS MB810409, LB

HIDALGO COUNTY, TEXAS

(SOAH DOCKET NO. 458-14-3901)

§
§
§
8
§
§
§
MAYAN CAPITAL MARKETING, LLC §
§
§
§
§
§
§
§
§  BEVERAGE COMMISSION

ORDER

CAME ON FOR CONSIDERATION this 2nd day of June, 2015, the above-styled and
numbered cause,

After proper notice was given, this case was heard by the State Office of Administrative
yresiding. The

Hearings (SOAH), with Administrative Law Judge (ALJ) Steven M. Rivas p
hearing on the merits convened on October 29, 2014 and the SOAH record closed that same day.
The Administrative Law Judge issued a Proposal for Decision containing Findings of Fact and
Conclusions of Law on December 23, 2014. The Proposal for Decision was properly served on
all parties and the parties were given an opportunity to file exceptions and replies as part of the
record herein. No exceptions were filed by either party.

fter review and due consideration of the Proposal for Decision, I adopt the Findings of
Fact and Cenclusions of Law of the Administrative Law Judge that are contained in the Proposal
for Decision, and incorporate those Findings of Fact and Conclusions of Law into this Order, as
if such were fully set out and separately stated herein.

THEREFORE, IT IS ORDERED that NO ACTION be taken to suspend Respondent's
permits based on the allegation that Respondent sold, served, dispensed or delivered an alcoholic
beverage to a minor on or about February 28, 2014.

This Order will become final and enforceable on the 26th day of June, 2015, unless a
Motion for Rehearing is filed by the 25th day of June, 2015.
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John Sedberry

ATTORNEY FOR PETITIONER

TABC Legal Division

VIA E-MAIL: john.sedberrv@tabc.texas.goy
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V. RECOMMENDATION

Having reviewed all the evidence, the ALJ finds that the evidence is inst ent {o prove
that, on or about February 28, 2014, Respondent, his agent, servant or empioves, with criminal
negligence sold, served, dispensed or delivered an alcoholic beverage to a minor. Accordingly, the

ALJ recommends that Respondent’s permit not be suspended.

V. FINDINGS OF FACT

i

1. Mayan Capital Marketing, LLC d/b/a Khan’s Grill & Thirsty Bronc (Respondent), hold

[¥5]

Permit No. MB810409, LB issued by the Texas Alecoholic Beverage Commission (TABC or
Commission) for the premises located at 1346 West University Drive, Edinburg, Texas.

2. On June 20, 2014, Respondent received proper and timely notice of the hearing from the
TABC.

The notice of hearing informed the parties of the date, time, and location ¢ hearing; the
matters to be considered; the legal authority under which the hearing wouid be held; and the
statutory provisions applicable to the matters to be considered.

(WS ]

4. On October 29, 2014, a hearing was convened in McAllen, Texas, before Steven M. Rivas,
an Administrative Law Judge with the State Office of Administrative Hearings. TABC was
represented by John Sedberry, attorney. Respondent appeared and was represented by
attornev Rick Zuniga. The record closed on the same date.

5. On 9‘65‘?” nary 78 2014, two youthful looking females purchased alcoholic beverages from the

o

6. The two vouthful looking females took the alcoholic beverages to a table wiiere three other

females were sitting.

7. Two females at the table were in possession of alcoholic beverages and were minors under

the age of 21. These two females received citations for minor in possession.

8. Resporndent always had two managers on duty who were required to make sure anyone in
possession of an alcoholic beverage was at least 21 years old.
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10.

11.

12.

Respondent’s employees were required to attend weekly and monthly staff meetings in order
to learn how to prevent underage drinking.

Respondent’s owner, Ricardo Caballero, paid close attention to underage drinking because
the premises is located directly across the street from the University of Texas—Pan
American (UTPA) and many underage students from UTPA visited the bar when the age
requirement Lo enter the premises was 18 and up.

In the month of February 2014, TABC performed several inspections in which the following
results were noted:

s February 8, 2014, no minors were observed consuming aiconolic
beverages;
s February 15, 2014, a sting operation where a minor atiempted fo

purchase alcohol and was refused;
E February 22, 2014, no violations were noted during an inspection;

= February 27, 2014, an undercover operation was performed but no
violations were found;

e February 28, 2014, two underage females were cited for minor in
possession (the present cause of action).

Respondent’s employees practiced due diligence to prevent underage drinking from
occurring on the premises.

The incident that occurred on February 28, 2014, was the result of an oversight and not due
to criminal negligence.

V1. CONCLUSIONS OF LAW

The Commission has jurisdiction over this matter pursuant to Texas Alcoholic Beverage
Code §§ 6.01,61.71, 61.73, and 106.13.

The State Office of Administrative Hearings has jurisdiction to conduct the hearing 15 this
matier and to issue a proposal for decision containing findings of fact and conclusions of law
pursuant to Texas Government Code ch. 2003.
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n

Notice of the hearing was provided as required by Texas Government Code 1§ 2001.051 and
2001.052.

Respondent’s employees did not deviate from the standard of care that an ordinary person
would exercise under all the circumstances as viewed from their standpoint. Tex. Pen. Code
§ 6.03(d).

Respondent did not violate the Code by having an agent, servant, or employvee who, with
criminal negligence, sold, served, dispensed, or delivered an aicoholic beverage 10 a minor
on February 28, 2014.

Based on the foregoing, Respondent’s permit should not be suspended.

= —

STEVEN M. RIVAS
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

SIGNED December 23, 2014.




