DOCKET NO. 627034
TEXAS ALCOHOLIC BEVERAGE BEFORE THE TEXAS
COMMISSION, Petitioner

STATE REPRESENTATIVE ANA
HERNANDEZ, SENATOR SYLVIA
GARCIA, GREATER MAGNOLIA
PINEVIEW PLACE CIVIC CLUB AND
OTHER CONCERNED CITIZENS,
Protestants

JOE ALBERTO VILLARREAL
D/B/A BAYOU CITY ICE HOUSE,
Respondent/Applicant

ORIGINAL APPLICATION FOR
MB PERMIT, LB PERMIT & PE PERMIT

HARRIS COUNTY, TEXAS

§
§
§
§
§
§
§
§
§
§
VS. § ALCOHOLIC
§
§
§
§
§
§
§
g
(SOAH DOCKET NO. 458-14-5030) §

BEVERAGE COMMISSION

ORDER NUNC PRO TUNC CORRECTING DATES

The Orders issued on April 15, 2015 and April 16, 2015 denying Respondent's
application contained incorrect dates for the Motion for Rehearing deadline and for the "final and
enforceable" date. The correct dates are:

This Order will become final and enforceable on the 9" day of May, 2015, unless a
Motion for Rehearing is filed by the 8th day of May, 2015.

SIGNED this the 16th day of April, 2015, at Austin, Texas.

Aoy A~ oK

Sherry K-Cook, Executive Director
Texas Alcoholic Beverage Commission

Page 1 of 4



CERTIFICATE OF SERVICE

I certify that the persons listed below were served with a copy of this Order in the manner

indicated below on this the 16th day of April, 2015.

Mt (e

Martin Wilson, Assistant General Counsel
Texas Alcoholic Beverage Commission

Carrie L. McLarty
ADMINISTRATIVE LAW JUDGE
State Office of Administrative Hearings
2020 North Loop West, Suite 111
Houston, TX 77018

VIA FACSIMILE: (512) 322-2061

Clyde W. Burleson

ATTORNEY FOR RESPONDENT

1533 W. Alabama, Suite 100

Houston, TX 77006

VIA REGULAR MAIL, CMRRR # 7012 0470 0001 3300 9627

State Senator Sylvia R. Garcia

PROTESTANT

5425 Polk Street, Suite 125

Houston, TX 77023

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3300 9641

Victor Villarreal

Greater Magnolia/Pineview Place Civic Club

PROTESTANT

1728 Esperanza Street

Houston, TX 77023

VIA REGULAR MAIL, CMRRR # 7012 0470 0001 3300 9658
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Oscar Ramirez
PROTESTANT
6503 Avenue N
Houston, TX 77011

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3300 9665

Alicia Ramirez
PROTESTANT
6503 Avenue N
Houston, TX 77011

VI4A REGULAR MAIL, CMRRR# 7012 0470 0001 3300 9672

Rosa Yeverino
PROTESTANT
6629 Avenue N
Houston, TX 77011

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3300 9689

Rosalba Heredia
PROTESTANT
6602 Avenue N
Houston, TX 77011

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3300 9696

Luis Heredia
PROTESTANT
6602 Avenue N
Houston, TX 77011

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3300 9702

Luigi Ramirez
PROTESTANT
6503 Avenue N
Houston, TX 77011

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3300 9726

Maria Jimenez
PROTESTANT
6605 Avenue N
Houston, TX 77011

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3300 9733

Robert Jimenez
PROTESTANT
6605 Avenue N
Houston, TX 77011

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3300 9740

Page 3 of 4



Maria Zuniga

PROTESTANT

6623 Avenue S

Houston, TX 77011

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3300 9757

Ramiro Gonzalez

PROTESTANT

6623 Avenue S

Houston, TX 77011

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3300 9771

Jose Ramon Garcia

PROTESTANT

7734 Southern

Houston, TX 77087

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3300 9788

Sandra Patton

ATTORNEY FOR PETITIONER

TABC Legal Division

VIA E-MAIL: sandra.patton@tabc.texas.gov
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DOCKET NO. 627034
TEXAS ALCOHOLIC BEVERAGE BEFORE THE TEXAS
COMMISSION, Petitioner

STATE REPRESENTATIVE ANA
HERNANDEZ, SENATOR SYLVIA
GARCIA, GREATER MAGNOLIA
PINEVIEW PLACE CIVIC CLUB AND
OTHER CONCERNED CITIZENS,
Protestants

JOE ALBERTO VILLARREAL
D/B/A BAYOU CITY ICE HOUSE,
Respondent/Applicant

ORIGINAL APPLICATION FOR
MB PERMIT, LB PERMIT & PE PERMIT

§
§
§
§
§
§
§
§
§
§
VS. § ALCOHOLIC
§
§
§
§
§
§
g
HARRIS COUNTY, TEXAS §
(SOAH DOCKET NO. 458-14-5030) §

BEVERAGE COMMISSION

ORDER

CAME ON FOR CONSIDERATION this 15  dayof April , 2015, the above-
styled and numbered cause.

After proper notice was given, this case was heard by the State Office of Administrative
Hearings (SOAH), with Administrative Law Judge Carrie L. McLarty presiding. The hearing
convened on October 10, 2014, and the SOAH record closed that same day. The Administrative
Law Judge made and filed a Proposal for Decision containing Findings of Fact and Conclusions
of Law on October 20, 2014. The Proposal for Decision was properly served on all parties, who
were given an opportunity to file exceptions and replies as part of the record herein. No
exceptions were filed.

After review and due consideration of the Proposal for Decision, I adopt the Findings of
Fact and Conclusions of Law of the Administrative Law Judge that are contained in the Proposal
for Decision, and incorporate those Findings of Fact and Conclusions of Law into this Order, as
if such were fully set out and separately stated herein.
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All motions, requests for entry of Proposed Findings of Facts and Conclusions of Law,
and any other requests for general or specific relief submitted by any party are denied, unless
specifically adopted herein.

IT IS THEREFORE ORDERED that Respondent’s original application for a Mixed

Beverage Permit, Mixed Beverage Late Hours Permit, and Beverage Cartage Permit be
DENIED.

This Order will become final and enforceableonthe 6 dayof May , 2015, unless a
Motion for Rehearing is filed by the 7 dayof  May , 2015.

SIGNED this the 15 day of April , 2015, at Austin, Texas.

céML,%{ o)

Sherry K-Cook, Executive Director
Texas Alcoholic Beverage Commission

CERTIFICATE OF SERVICE

I certify that the persons listed below were served with a copy of this Order in the manner

indicated below on thisthe 15 dayof April , 2015.

~
® =
Martin Wilson, Assistant General Counsel
Texas Alcoholic Beverage Commission
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Carrie L. McLarty
ADMINISTRATIVE LAW JUDGE
State Office of Admuinistrative Hearings
2020 North Loop West, Suite 111
Houston, TX 77018

VIA FACSIMILE: (512) 322-2061

Clyde W. Burleson

ATTORNEY FOR RESPONDENT

1533 W. Alabama, Suite 100

Houston, TX 77006

VIA REGULAR MAIL, CMRRR # 7012 0470 0001 3301 2603

State Senator Sylvia R. Garcia

PROTESTANT

5425 Polk Street, Suite 125

Houston, TX 77023

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3301 2733

Victor Villarreal

Greater Magnolia/Pineview Place Civic Club
PROTESTANT

1728 Esperanza Street

Houston, TX 77023

VIA REGULAR MAIL, CMRRR # 7012 0470 0001 3301 2726

Oscar Ramirez

PROTESTANT

6503 Avenue N

Houston, TX 77011

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3301 2719

Alicia Ramirez

PROTESTANT

6503 Avenue N

Houston, TX 77011

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3301 2702

Rosa Yeverino

PROTESTANT

6629 Avenue N

Houston, TX 77011

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3301 2696
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Rosalba Heredia
PROTESTANT
6602 Avenue N
Houston, TX 77011

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3301 2689

Luis Heredia
PROTESTANT
6602 Avenue N
Houston, TX 77011

VI4A REGULAR MAIL, CMRRR#

Luigi Ramirez
PROTESTANT
6503 Avenue N
Houston, TX 77011

VIA REGULAR MAIL, CMRRR#

Maria Jimenez
PROTESTANT
6605 Avenue N
Houston, TX 77011

VIA REGULAR MAIL, CMRRR#

Robert Jimenez
PROTESTANT
6605 Avenue N
Houston, TX 77011

VIA REGULAR MAIL, CMRRR#

Maria Zuniga
PROTESTANT
6623 Avenue S
Houston, TX 77011

VI4A REGULAR MAIL, CMRRR#

Ramiro Gonzalez
PROTESTANT
6623 Avenue S
Houston, TX 77011

VIA REGULAR MAIL, CMRRR#

7012 0470 0001 3301 2672

7012 0470 0001 3301 2665

7012 0470 0001 3301 2658

7012 0470 0001 3301 2641

7012 0470 0001 3301 2634

7012 0470 0001 3301 2627
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Jose Ramon Garcia

PROTESTANT

7734 Southern

Houston, TX 77087

VIA REGULAR MAIL, CMRRR# 7012 0470 0001 3301 2610

Sandra Patton
ATTORNEY FOR PETITIONER
TABC Legal Division

VIA E-MAIL: sandra.patton@tabc.texas.gov
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State Office of Administrative Hearings

Cathleen Parsley o
Chief Administrative Law Judge Y e
PR
October 30, 2014
Sherry Cook VIA REGULAR MAIL
Administrator
Texas Alcoholic Beverage Commission
5806 Mesa Drive

Austin, Texas 78731

RE: SOAH Docket No. 458-14-5030; Texas Alcoholic Beverage
Commission vs. Joe Alberto Villarreal d/b/a Bayou City Ice House

Dear Ms. Cook:

Please find enclosed a Proposal for Decision in this case. It contains my

recommendation and underlying rationale.

Exceptions and replies may be filed by any party in accordance with 1 TEX.

ADMIN. CODE § 155.507(c), a SOAH rule which may be found at www.soah.state.tx.us.

Sincere,

Carrie L. McLarty
Administrative Law Judge

CLM/mr
Enclosure

XC

Sandra Patton, Texas Alcoholic Beverage Commission, 427 W. 20" Street, Suite 600, Houston, TX 77008
- VIA REGULAR MAIL

Emily Helm, General Counsel, Texas Alcoholic Beverage Commission, 5806 Mesa Drive, Austin, TX
78731 - VIA REGULAR MAIL

Judith Kennison, Senior Attorney, Texas Alcoholic Beverage Commission, 5806 Mesa Drive, Austin, TX
78731 — VIA REGULAR MAIL

Clyde W. Burleson, Attorney for Respondent, 1533 W. Alabama, Suite 100, Houston, TX 77006 - VIA
REGULAR MAIL

2020 North Loop West, Suite 111, Houston, Texas 77018
713-957-0010 (Main) 713-812-1001 (Fax)
www.soah state.tx.us



State Senator Sylvia R. Garcia, District 6, Protestant, 5425 Polk Street, Suite 125, Houston, TX
77023 — VIA REGULAR MAIL

Victor Villarreal, Greater Magnolia/Pineview Place Civic Club, Protestant, 1728 Esperanza Street,
Houston, TX 77023 — VIA REGULAR MAIL

Oscar Ramirez, Protestant, 6503 Avenue N, Houston, TX 77011 — VIA REGULAR MAIL
Alicia Ramirez, Protestant, 6503 Avenue N, Houston, TX 77011 — VIA REGULAR MAIL
Rosa Yeverino, Protestant, 6629 Avenue N, Houston, TX 77011 — YIA REGULAR MAIL
Rosalba Heredia, Protestant, 6602 Avenue N, Houston, TX 77011 — VIA REGULAR MAIL
Luis Heredia, Protestant, 6602 Avenue N, Houston, TX 77011 — YIA REGULAR MAIL
Luigi Ramirez, Protestant, 6503 Avenue N, Houston, TX 77011 — VIA REGULAR MAIL
Maria Jimenez, Protestant, 6605 Avenue N, Houston, TX 77011 — VIA REGULAR MAIL
Robert Jimenez, Protestant, 6605 Avenue N, Houston, TX 77011 — VIA REGULAR MAIL
Maria Zuniga, Protestant, 6623 Avenue S, Houston, TX 77011 — VIA REGULAR MAIL
Ramiro Gonzalez, Protestant, 6623 Avenue S, Houston, TX 77011 — VIA REGULAR MAIL
Jose Ramon Garcia, Protestant, 7734 Southern, Houston, TX 77087 — VIA REGULAR MAIL




SOAH DOCKET NO. 458-14-5030
TABC NO. 627034

TEXAS ALCOHOLIC BEVERAGE BEFORE THE STATE OFFICE
COMMISSION,

Jurisdictional Petitioner

STATE REPRESENTATIVE ANA
HERNANDEZ, SENATOR SYLVIA
GARCIA, GREATER MAGNOLIA
PINEVIEW PLACE CIVIC CLUB,
AND OTHER CONCERNED
CITIZENS,

Protestants

OF

V.

ORIGINAL APPLICATION OF

JOE ALBERTO VILLARREAL

D/B/A BAYOU CITY ICE HOUSE,
Applicant

I LD L L L L LY LD L LD L LI LD LA L LM L M M

ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

Joe Alberto Villarreal d/b/a Bayou City Ice House (Applicant) has applied to the Texas
Alcoholic Beverage Commission (TABC) for a Mixed Beverage Permit, a Mixed Beverage Late
Hours Permit, and a Beverage Cartage Permit for the premises known as Bayou City Ice House,
located at 6555 Navigation Blvd. in Houston, Texas. State Representative Ana Hernandez,
Senator Sylvia Garcia, the Greater Magnolia/Pineview Place Civic Club, and numerous individual
homeowners (collectively, Protestants) oppose issuance of the permits. Protestants contend that the
place and/or manner in which Applicant would operate the Bayou City Ice House would be against
the general welfare, health, peace, morals, and safety of the community. After considering the
arguments and evidence presented by the parties, the Administrative Law Judge (ALJ) finds that the
manner and place in which Applicant would operate Bayou City Ice House is contrary to the general

welfare and peace of the community. Therefore, the ALJ recommends that the application be dented.
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I. PROCEDURAL HISTORY, NOTICE, AND JURISDICTION

The hearing in this case was held on October 10, 2014, in Houston, Texas, before ALJ
Carrie L. McLarty. Applicant appeared in person and was represented by Clyde W. Burleson.
TABC’s Staff (Staff) was represented by staff attorney Sandra K. Patton. Protestant
Senator Sylvia Garcia appeared through her representative, Matala Idi. Protestant Greater
Magnolia/Pineview Place Civic Club appeared through its president, Victor Villarreal. The
following individual homeowner and citizen Protestants appeared at the hearing: Oscar A. Ramirez,
Rosa Yeverino, Alicia Ramirez, Rosalba Heredia, Luigi A. Ramirez, Luis Heredia, Maria Jimenez,

Robert Jimenez, Maria Zuniga, Ramiro Gonzalez, and Jose Ramon Garcia.

There are no disputed issues of notice or jurisdiction in this proceeding. Therefore, matters
relating to notice and jurisdiction are set out in the proposed findings of fact and conclusions of law

without further discussion here.

II. REASONS FOR DECISION

A. Applicable Law

Protestants have the burden of proof to establish, by a preponderance of the evidence, that the
permits should not be issued. 1 Tex. Admin. Code § 155.427. Texas Alcoholic Beverage Code
§ 11.46(a)(8) provides that an original permit may be denied if “the place or manner in which the
applicant may conduct his business warrants the refusal of a permit based on the general welfare,

health, peace, morals, and safety of the people and on the public sense of decency.”

B. Evidence

1. Staff

TABC staff did not take a position on the application and appeared solely as a jurisdictional

petitioner. It produced its records relating to the application. Eric Fontenot, an enforcement agent
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with TABC, conducted an initial inquiry into the protest of the applications. He determined the

Protestants were primarily concerned with traffic, safety, and noise.

Bayou City Ice House is located on Navigation Boulevard. The east side of the building faces
Terminal Street. This is a mixed-use area with residences along Terminal Street. Agent Fontenot
interviewed Applicant and visited the premises of Bayou City Ice House. Agent Fontenot’s report
indicated there were several problems with the parking facilities. Not all of the parking places could
be accessed from the existing driveway, including four spaces on the south side of the building that
could only be accessed by driving over a curb. He also noted that, if all nine of the parking places on
the north side of the building are occupied, there is no access, save driving over the curb, to the nine
spaces on the east side of the building. Applicant advised Agent Fontenot that he had obtained
permits from the City of Houston to cut additional driveways to provide access to the south and east
parking areas, although Agent Fontepot determined no such permits were on file.

As to noise, Applicant advised Agent Fontenot that the building was insulated to control
noise from the bar but also indicated that he intended to allow the garage-type overhead doors to the
bar to remain open during business hours. Applicant said all music would come from a jukebox. He
asserted he would not use speakers or allow sound to be amplified outside of the building.

2. Protestants

Protestants contend that, although Bayou City Ice House is not yet in business as a bar,
Applicant has demonstrated how he intends to conduct business as evidenced by two fundraising
benefits conducted at the premises. Both events produced loud noise levels from loud music and

voices emanating from the bar.

Residents stated there was insufficient parking and that patrons parked on both sides of
Terminal Street, a two-way road, thereby impeding traffic and visibility, creating hazardous
conditions for all motorists. Patrons drove over curbs in order to park in designated parking spaces

because there was only one driveway onto the property and the layout of the parking lot did not
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provide access to all spaces. Protestants said the curbs around the bar have already sustained damage
from persons, including Applicant, driving over them to get to otherwise inaccessible parking spaces.
Protestants believe the traffic and parking issues will increase once the bar is fully operational.

3. Applicant

Applicant testified TABC approved his applications as did the City of Houston. He
specifically pointed out that the City approved his parking arrangements. Petitioner claimed it was
not necessary to drive over the curb to access all parking areas and that he would address any issues
with customers driving over curbs as such occurred. He indicated he had additional space in which
to provide parking should the need arise.

Applicant stated he had not received a noise citation in connection with the benefits and
added that no one was arrested at either event. He said noise would not be an issue because he wants
to bring in the “over-40” clientele from a previous business. Applicant said he does not intend to
operate a “shot” bar for young people to drink, adding that he did not tolerate “power drinking.”

C. Analysis

Applicant argues that Bayou City Ice House will not negatively impact the community as to
either excessive noise or parking congestion. The bar is newly-constructed and no bar previously
existed at this location. Although the area in which the bar is located is mixed use, a bar that is open
until 2:00 a.m., with doors open to the outside, is not consistent with the peace of the community’s
residents. Music emanating from an open doorway, even if such is only from a jukebox, would
reasonably be expected to be a nuisance to local residents, as would clients coming and going from |

the bar.

It is clear that Applicant’s parking arrangements are unworkable. There is only one driveway
into the property. While there are three areas of paved, marked parking for use by patrons of
Bayou City Ice House, located on three sides of the building, there is only one driveway servicing the
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pfoperty. Not all of the parking places can be accessed from the existing driveway, and patrons will
either have to destroy the curbs surrounding the bar or park on the streets. During the benefits,
Protestants reported congested traffic on the two-lane street across from the bar, resulting in limited
visibility and driving room for residents attempting to use the street. This insufficient, inadequate
parking arrangement would reasonably be expected to impact the general welfare and safety of loéal

residents.

Accordingly, the ALJ finds that the place and manner in which Applicant would conduct his
business warrants the refusal of the permits based on the general welfare, peace, morals, and safety

of the people, and recommends that the permits be denied.
- III. PROPOSED FINDINGS OF FACT

1. Joe Alberto Villarreal d/b/a Bayou City Ice House (Applicant) has filed an original
.application with the Texas Alcoholic Beverage Commission (TABC) for a Mixed Beverage
Permit, a Mixed Beverage Late Hours Permit, and a Beverage Cartage Permit for the
premises known as Bayou City Ice House, located at 6555 Navigation Blvd. in
Houston, Texas.

2, Protests to the application were filed by State Representative Ana Hernandez,
Senator Sylvia Garcia, the Greater Magnolia/Pineview Place Civic Club, and numerous
individual homeowners (collectively, Protestants).

3. On September 5, 2014, TABC Staff issued a notice of hearing informing the parties of the
time, date, and location of the hearing on the application; the applicable rules and statutes
involved; and a short, plain statement of the matters asserted.

4. On October 10, 2014, a public hearing was convened in Houston, Texas. Administrative
Law Judge (ALJ) Carrie L. McLarty presided. Applicant was represented by attorney
Clyde W. Burleson. TABC’s Staff was represented by staff attorney Sandra K. Patton.
Protestant Senator Sylvia Garcia appeared through her representative, MatalaIdi. Protestant
Greater Magnolia/Pineview Place Civic Club appeared through its president,
Victor Villarreal. The following individual homeowner and citizen Protestants appeared at
the hearing: Oscar A. Ramirez, Rosa Yeverino, Alicia Ramirez, Rosalba Heredia,
Luigi A. Ramirez, Luis Heredia, Maria Jimenez, Robert Jimenez, Maria Zuniga,
Ramiro Gonzalez, and Jose Ramon Garcia. .
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10.

Bayou City Ice House is located in a mixed-use area consisting of residences and businesses.
The building has garage-type doors that can be opened and is directly across the street from a
residence.

Applicant will be open until 2:00 a.m. and intends to play music from a jukebox, with the
doors open, during business hours. ‘

The parking lot on the premises has three areas of paved, marked parking for use by patrons -
of Bayou City Ice House, but only one driveway services the property. Not all of the parking
places can be accessed from the driveway, including four spaces on the south side of the
building that could only be accessed by driving over a curb. If all nine of the parking places
on the north side of the building are occupied, there is no access, save driving over the curb,
to the nine spaces on the east side of the building.

Patrons who are unable to park in the parking lot must park on the sides of the two-lane
roadway on the side of Bayou City Ice House, impeding traffic and visibility in the area.

A bar that is open until 2:00 a.m., with open doors and music, is not consistent with the
general welfare and peace of the local commurity and will be a nuisance to local residents.

A bar with insufficient parking and parking that is only accessible by driving over a curb will
cause traffic congestion and impede sight lines on a street used by local residents, and is not
consistent with the general welfare and safety of local residents.

IV. PROPOSED CONCLUSIONS OF LAW

Petitioner has jurisdiction over this case pursuant to Texas Alcoholic Beverage Code
Chapters 1 and 5 and Sections 6.01, 11.41, 11.46, and 32.01.

The State Office of Administrative Hearings has jurisdiction over matters related to the
hearing in this proceeding, including the preparation of a proposal for decision with findings
of fact and conclusions of law, pursuant to Texas Government Code chapter 2003.

Notice of the hearing was provided as required by the Administrative Procedure Act, Texas
Government Code Sections 2001.051.-052.

Based on the proposed findings of fact, a preponderance of the evidence shows that the place
in which Applicant proposes to conduct its business warrants the refusal of a permit based on
the general welfare, peace, morals, and safety of the people and on the public sense of
decency. Tex. Alco. Bev. Code § 11.46(a)(8).

Based on the foregoing findings and conclusions, Applicant’s the original application for a
Mixed Beverage Permit, a Mixed Beverage Late Hours Permit, and a Beverage Cartage
Permit should be denied.
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Q&F

CARRIE L. MCLARTY
ADMINISTRATIVE LAW JUDCE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

SIGNED October 20, 2014,






