
TABC DOCKET NO. 593573 

TEXAS ALCOHOLIC BEVERAGE § BEFORE THE TEXAS 
COMMISSION, § 

Petitioner § 
§ 

PICKTON AREA CONCERNED CITIZENS § 
and COM.MISSIONER BURKE BULLOCK, § 

Protestants § 
§ 

V. § ALCOHOLIC 

§ 
ORIGINAL APPLICATION OF § 
FOSTER'S PRIVATE CLUB D/B/A § 
FOSTER'S PRIVATE CLUB § 

Respondent § 
§
 

HOPKINS COUNTY, TEXAS §
 
(SOAR CASE NO. 458-10-4621) § BEVERAGE COMMISSION
 

ORDER 

CAME ON FOR CONSIDER>\TION this 29"' day of October, 2010, the above-styled and 

numbered cause. 

The hearing in the above matter was conducted by the State Office of Administrative Hearings, 

with Administrative Law Judge Brenda Coleman presiding. The hearing convened on July 28, 2010 and 
the record was closed on the same date. The Administrative Law Judge made and filed a Proposal for 

Decision (PFD) containing Findings of Fact and Conclusions of Law on September 23, 2010. The time 

for filing Exceptions to the PFD has passed and no Exceptions were filed. 

111e Assistant Administrator of the Texas Alcoholic Beverage Commission reviewed and 
considered the Proposal for Decision. After such review, the Assistant Administrator adopts the Findings 

of Fact and Conclusions of Law made and entered into the PFD by the Administrative Law Judge. TIle 
adopted Findings ofFact and Conclusions of Law are incorporated into this Order as if such were fully set 
out and separately stated herein. All requests for action not specifically addressed in this Order are 

denied. 

IT IS THEREFORE ORDERED that the Original Application of Foster's Private Club dlb!a 

Foster's Private Club for the issuance of a Private Club Permit, a Food and Beverage Certificate, and a 

Beverage Cartage Permit be GRANTED. 
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This Order will become final and enforceable on the 29'h day of November, 2010, unless a 
Motion for Rehearing is filed before that date. 

SIGNED this the 29'h day of October, 2010 at Austin, Texas. 

~;:tml 
Sherry K-Cook, Assistant Administrator 
Texas Alcoholic Beverage Commission 

CERTIFICATE OF SERVICE 

I certify that service has been made upon all parties in the manner indicated below on this the 4th 
day of November, 2010. 

Martin Wilson, Assistant General Counsel 
Texas Alcoholic Beverage Commission 

Brenda Coleman 

Administrative Law Judge 

State Office of Administrative Hearings 

Dallas, Texas 

VIA FACSIMILE: (214) 956-8611 

Timothy E. Griffith 

ATTORNEY FOR RESPONDENT 
101 East Park Blvd., Suite 600 

Plano, Tx 75074 

VIA FIRST CLASS MAIL 
VIA FACSIMILE: (469) 742-9521 

Foster's Private Club,Inc. 

d/b/a Foster's Private Club,Inc. 

RESPONDENT 
15244 H,,'Y II East 

Pickton, TX 75471-4511 

VIA FIRST CLASS MAIL 

David T. Duncan, TABC Legal Division 
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TEXA~ALCOHOLICBE~~RAGE
 

COMM~SSJQN.
 

hti'i",,~..
 

PICKTON AI'lEA CONClI:IL'tED CITIZENS 
and CO!li~M]SSIOm:R BURD BULLOCK,
 

PT"I<illtlmt1l
 

v. 

ORIGINAl., APPUCATION OJ"
 
FOSTER'S PIUVA'I'ECLIJB iMilIA
 
FOSTEf('S i"RIVATECLUB,
 

R¢~pG."l1dtDl 

I10PKlNi> COL'NTY, TEXAS
 
(TARe C.'S.!\: NO. S!l3513)
 

F-ROPQSAL FOR DECJSION 

Fo.I"',', Private Club ~pondmt or Fo.!Iel's) is the sppli=.t for. Priv3le Ch,o ?"rmit,' 

Food and Beverage Certitie81e. and a. B<!verag~ CMlJll6 P"l1llit lil be issued by1he Tc'x~, Alcoholic 

Beverage Cummisslon (Commission) fN ~ premj.e~ koo_ /1;$ Foster's Private located at 

15244 HJp,l-i",,,y II East, Hopkim; County. Texas 15471-4511. 

R"$"i~:, living in lhe comrnunil)'ptotcNlOO the appltcat'QI1, ."erflng !hat R"i'"".dent's 

original applt<4ltlonsbollld be: deni"d based 011 the Iil'meral _1M. beallh,peece, mornb. "flO safety 

of the peopse, l.1lId on the publtc sense of dccen...-y. Th. Commiss'on'. "aft" (Slilifi li.e no 

indepenccnt e_idence to protest the Issusnceofrne permits. The All:milllstl1ltive Law (ALI) 

rllCommend~ lh.lll1" origitlal appllcolioo for permits be STilnu:d by !U C",ml"l!,1io~, 

I. JURIsmcnoN, NOn(:~:.AND PROCEDURAL HISTORY 

No contested issues of notice, jurisdiction, or venue were raised in this pr(){~ffeding. 

Therefore, lhts" mailers lire set out only in Ihe firufings of W:t aoo conclusions of Je'... , 



SQAH DOCICn NO. 4$3-11M621 I'KO./'OSAL mil OECIS,ON 

OnJuly 211.201 0,,, p!lbli~ h<:arilli wos hdd before ilrelidJIColee"'.,.,.AU, m the Office 

ofAdmUustnltiveHeiltings,'633ffOtCst Parle Road, Suite ISOA, Dliilas. rex", 1!lsr14. Srsff was 

represented hy ]udidJ KClll1i:;ron, artorney. l'rotes!aOtS, Cumm1ssl"""r Burke Bullock .:v"ld Robert 

Rose, spokesperson for l'itktoo llrea Ccnceroed Citiz:ens. appeared pro <e. Resl",n"""t Was 

represented \,y TimothyGriflilh. all.ol1ley. TIl<: record was closed <10 llle samedale. 

Tho Commission may reftwe 10 '''tie an origin.l or ren"wal pnmit if it ru;., """.,.,nab]t 

grounds to ""'Ii"",e tlW!lu:: pl~or mJ1rlImT in which RespoO<!elit rna}' conduct i1.> b'Lli""," warrants 

the refusal lMised on tilelle_1 walflln;, _tilt, pesce. 1lW"'18, and liaiety ofthe pw~k and on the 

public sense decency, TEx. ALCQ. !)£V. CODEANN. § 11.46(a)(8). 

m. EVJI>ENL'E 

Fosters ia located at 15244 Hig:b.""'y 11 Bait, PicktO'l, Hopkins County. II is 

currently 'CP""aled as a gew:ral 5toreand restauranT, wim •$et>tini ~ily for 22 pe<)jJl~. ArtFoster 

basoperated \l!<1; store and te5llImant fOlIM past six yea", 1lI th<: same location. He .,,,j "is lamlly 

live behind premises. Mr. FOSlerL, the 0_ "lid president orF""t~.r'•. 

Pickton is a small, u:nin~oIjlQrated commWlity "'1111 five clnll'crn:s and a ~!J'I The 

population ;11,0ud"$ a,pptOxll1latcly 250 people. HiihWlly II Ea.s.I pas.=llilrough Picl;l~n &r.d runs 

eastbound .",1 Wllstboull4 from Sulphur Spring~, Te••s, into Winnsboro, Texas. It,~" """J-lo.ce, 

paved rOad ",itll paved sl".t>ld"",_ 11l<: posted S"",M limit Or>Highway I J Eest is 55 ",pt, rMter'. is 

situated on ~be south side of Highway II East .1 tim ineersection of FM 269. Fo,,,,,s bas two 

vehicle emrances which .::nt<:t om" Hlpsy II &5[, 



SOAR DOCKET NO. 458-1~,",1I 

The CV!l1o-Pil'lt!on ISD is Iocated a lime over two mile. west of Poster's. rhe nearest 

. restaurant is!.:ll:li!cd"w,';Xim&teIYfl"¥e milelia_)·-i~ t-<lroo,-TelW.-Th~ n"zceSl a!c'j"'" j"ttijlcTi,' 

located ,,",OO'J<imately eight miles away in Winnsboro, Texas. The local sheriff's office (HopkiM 

County) is located twel:l!y milesfi:um Fester's. 

Staff'presentedirs J>lJl<ll>ded oolJce of!he hellI:ing '''$Imto R~lll;. 1 The 51""'" position 

was lbatResiJO"dent !wi met all Commission reqwn:ments for ~e ofthc origin.j permits. 

I. Docu_t. 

PrO!lJ$IM!S offered a 15'page petitioo .signro by 171 people "f.'POsed 10 the ,,,-pl'li.ation.' 

Residents who siene:d the petition opposing ~hll applicati<J1l '"d"dOO 1hc areas ofPick:,,,,, Sulphur 

Springs, WiM.100r0, Mi"""'lIt and COIllO, Te:(M. 

Mr. Rose, a Piclaon resident Illlll !he wol:".pm:soll for Pickton Area Concetr",d Cilizens, 

testified that !b<: primary reasens sWed on behalf ,,{!he 171 local residents who oppose the ;:.ermil.'l 

were lr8ffic ~ public ~Iely (;Ot~m5 hi:1:lWS<: t:bcy leit lbol'C issues "mi~hi heve mere ",cfit" He 

added. 00"'''''''1, lbat most of"mepeople ",!;"slgned the petition "PI""""Respondent' s a,:'pD<1iIion on 

moral groWlOS. According 10 Mr.Rcse, mosr oftile people ill !llc <oIDmwtity .imply co;, C<lI "'!'Prove 

ofth. sale ofalcohol in ally form. Mr. Rose. a retiredMastuSergeam from !he U.S. Air /'(,!oawitb 

Ex.hibit: P_I. I 



21 }'CIISs ofservice. opined lilal alcohol is themost Ilddictlve dnlf, 111 ow >Qciety today,;;lId ))'1: stated 

that he has persol'lliliy otis<:",e&iii'effel:U,;t&00001 o;di!ic:lion. 

Mr. Rose also C);p,essed concan regarding the rt'Sponslbk CQnsumptbo of ;,!conol~ 

beverages on the premises by R.eSjlOndent'S oliemele. He said 1llc small comm""ity oj l';~kton h... 

survived ISO yearn wi.!lloot tile legal ~ ofsleoh01. and !bel'CsiclenlS _uld like to keep " that way, 

On Cf(1,.....,1l4ll1;nation, ";fr. Rose w;lwow!edgt:rl lilal It<;is fiunili....",ith Respo.nd.."1Y. 's owner. 

An Foster. "'"o has operaJ:C<l a reslll.Wmt at 15244Highway 11East ill Pickton. Texas, fur me past 

sill yean, Mr. Rose admitted Wt he is._m>eomplllin!!i l'Ci!m:ling Mr, FOSler or theopentioo of 

his restaurant. Ho wever, the """'ideals woo sig=d II", petition lit<: just ",,"inst the sale ofalcohol on 

lhe premi~;. Mr. Rosealso IlCkllQwl<:dged ll'.at theQn-premisc :!Ille ofalwholic beYe-"'8cs """"d be 

restricted 10 members of theprivate etub. Headm.!1led lhat be was oot"""'Uethat. shoul<llh~ permits 

be gnDtcd, that the C"""",isswn coeld im"..,t RespondeT!t's premises. audit Respondesr's records 

and conducr,tiuiii operations, 

Commissioner Bullock testified Iha! Ill: has lived in Picktoo for 69 years. <r,a ,~ is the 

Preeinet 2 Covnty Commissioner 1;-'r Hopkins COl1l'l.'V. Texas. whieb includes th~ Pkkton 

community. CommissiO!ll:r i'luJloclo: estimate.thereto be 'Pfll<Jlcimarely 35,000 resideets il1 Hopkins 

COUDIy, induWn!! 8.000 tc:Mclelits ,nl'reelncl 2, J\@otdil'li til Commi;B;slQlll1;:f Bullock, '11. Ot'1."!ly 

bl>dgel is always very lem wita a limilell poilu force. He added tPJlt between Foster", and lIIl 

existing estoblisluncntlocated in a "wet" city on Ill. weslCm extreme of the coumy.II",'" would be 

appscximately 40 miles 00""_" 1M 1"'0 estal>JJsnlllc:nIs fot L~.. enforcemeat to psl",l. 

Commissioner Bullock testifled that he represellled HopkilU Cnunty Judge, HonOl<lbie Clelis 

Millsap. three other Hopkins C<>unty Coromissioo.1$, and Hopkins COll'llty Sheriff, Bu:.:il Adams. 

who all believe lhal il WOUld 1><: 1mrcl<:1 to nulmainthe current "rime """ in Hopkin. CC,UUIY ,fthe 

sale ofalcoholic beverages is permimd", an "slllblishmollt thll! is Ioeeted so flu from !j~ sheriff's 



PIlOl'QSA1. fOR Dl';ClSIOl<; 

office. It is also believed, be: added.llliil it would cost mote 10 plIUollhe area and tie response time 

for law oni"'''::emeD.t weeld be slow. 

CIllTimissiOlll'r:au/ltd t;;stltledtIW he is ~ly opp<>s;;d to Ih., issuance ofrbe pennits 10 

Respondent. He shared !be veT)' personel md tragic incia.:nt surrounding the serious ll1J'uy ofhis 

teenage d$ughler and the dea1b of'her l'Cungfritnd as the result ofan alcohol related rueter vehicle 

accidont near Como, Te""" in 1987. Accmdin/lID Commissioner Bultock, on the afternoon of the 

accident, the inroxieat4:d driver responsible for t!Jc """'deft! WIl$ OOOl'Yed staggering eo !lis vehicle 

after haVingccnsumed alcoholire llevemgesalal'Cpl.ltilble e$tabbsl>mmt licen>edby 1hcCommission 

and located in Como, Tous, "ptl!O'l!im>tl"ly ilve miles west QfPickWn. Commission BUllock staled 

that it took 15 to 20 minutes for taw "nfOct'."mrollo A!riv" at the scene, and lonp Cor emergeD')' 

personnel to ""rive. He added !:hal the drivel' n_sibl", fer !heal:d~llt later coJ:ll.1!rril!~d suicide. 

Commjssiol1a Bullock >tilled !hal Pkk!Vll is located ina .....ner with three",,"Yl,'teJsectiol1!l 

within a one-Isslf mile di~e.' He said the ~slooood traffic comes over the hill "I trIo posted 

speed of~5 mph, giving drivet:l only Q ~nd OI'lWO Iomal<e tbe deeisiQo '0 eitner stop (IT cross the 

intersections. H: .dded th~'. while DOt dite<:l!Y in fronl ofF",rer',. tl,.,.." have been 1ll•..,,,,t'''-1S traffic 

accidents: ",the three inter,;eclions, lber~fure, accord'''!lloCommiMiolil.eT Bullock, th",1'0 i~ ~ traffic 

concern, especially if a driv.,l !1M eonsumed aJce.holic ~l'IIS"s. 

On CfOss,examiMlloll, Comm....i<>lter Bullock ~Ultcd Illathe person.ally likes ;,,1'1. Foster and 

wishes him well in tile food irldwIDy. However. he scid he 0PPOilel> !hesale ofalcooolic b<:\'eragcs 

by Mr. Foster or anyone else in the commur.ilY. Commissillner Bullock IICknowledged "'tal Mr. 

Foster has operated tbe ,,,..."""', and go,ncrnl store .r tM "!!nle l"""tlOll [or the past .ix ye,,,,. And, 

he added, he often slOPJXdby to vis'l "ill! Mr. Foster. Commusio..". Bullock a!3(> admitted that be 

is not familiar with RC!lpondem'slIppliullOll I1led witb the Ccmmi..sion, 

, AJtboui:iT not ipCCifi«(1, :ht AU ~srbItCc.mtn,,"~onel811/lock w"rderr~ to ...chick, travelins "' 'l1; jbound on 
H;ghw.,. II Eouc in P"'kw... Hop~!nt C"""ly, r...... 



i'II.Ol'OSAL fOR j)£CiSION PAGE 6 

D, 

RespoOO¢1l1 off~ted 12 exhibits, incilld.inlllh<> iovestigatioo report of Comcussion Agent 

Lindel Dilliis.' wbkb W1iS conducted as II result of \he !1fo!est !l:esp:olldent also preseoted the 

testimony of'hJ!'O witnesses. 

1. Art Foster 

Mr.Fo:>leneslilied that he lliluppro1Iiml!!ely 20rem ofl:JqleriC>1it:ll in thefood ""'" beverage 

industry. H.: served primariiy' in tile food~ices_ of1.lle U.S. Air 1"01"\;<' from 19% so 2001, 

when he: _ hoooTllblydisclwi"d. He receivooa Food and Mmall<"01lMt dcgn:c from JiY!mson and 

Wales University locaredinPn:>videB<e, Rl. in c002. r\nll he has hOO other restallJ'3lIl ,xpmence as 

server, cook.,!>meoder&nd manalie, prior to opera:illll llill store Md restsurant, In .<ldili<.n., he has 

undergone Irt%Illlllg ~gCommissionregul.lJoo. for tilesale and serviceofaicoboHc beverages, 

and he is seller-servert~rti:fic:d. He <aid be has never been arrested. (}r bad lillytype afhe"llh and 

safety or Commission violations. 

Mr. Fosler SIll1:ed !hat be applied fm a Food and Bevcrase Certificate because h,,;oor's is a 

small business which will primarily he Qp"Cllled B> .. tamily-orimred restlWranl in wbich :c<'J(! wilI 

account for over 51 percent oftM SWe5. He s:aid,!>ocaUS<l {lHts sJ.m, }-0Bt0r'. will w.vc a limited 

number of members, with limiteclllour; of operaticn, AtcOlding to Me. Fosler. Fester' 'i will be 

Closed TueMay and Wedntsday. Hours ofopemJionwill be from. IO:3(h.m. CO 9:30 p.m.on Sunday, 

Monday, ~l<i Thll15.day for IUflCII and dilmer. It will ope!! for l\.lllcl) lIlld dinner on Fr;day and 

Salurday fram lO,30li,m.1O W:30 p.m. HeempbMiudllll>t Footer's will not be amgh1<:hlb,and lie 

did not apply for 8 lall< horl:sP"'1'fI'1 for e",ellded !low::> ofoperation, 

Acco,,1j"g to Mr. Fosler. tbere is 001 W1over concentranon of akohoJretailersin r;",area. At 

, ""nib'r R·8. 



Footer's, he said, alcohol", ooV1ltllges will be wIVod ml1y 10 IlIllrnO<ltS who are of l"."llJ llge for 

alcoholconsumpilonatiili. validtlri"er's 11'''l'l5'' h"'~been scanned wi"milled.'Mr. ril'il~ saidall 

employees will be setter-server certified lluough tm Cemmissioo, and employees will not be 

permitted to5ClYe alcoholic bevel1\iell to millOn, lIOlrlll\'llllllml, or intollicatG<1 perscns. MI. Foster 

said be wi II Ji'f~ly post eslllblisMd policies ~!lTdinl! tI'Ie serviceof~Icoholic beverages within tho 

premises, H~ also added Ihs! F~'s ebow.er members Btl Jive ill Hopkins County,and over halfof 

Mcmben are fi'om Fiekt(>ll. 

As for traffic. 1I.fr. Foster teslifie<l llW be bas never had &Ily m.ffic ccngesnen near the 

premises, and eustOlll<'t'S typiea.lly c<lme llIId go mr.)IIIlboUllk dllY wi:Jj no IIIfllC ,,,,,,,,(1 at a given 

time. Also, because Fona's Y<ill 001 be event dffi,'el}, he said, 'Iha!e will be no need for police 

assistance to ronlmllk lT3ffie. He saidbedoes sot alllicipllIl: any plirlring problem, be,,~",.lJe has 

expanded the parking lot to n<:ariy dot\l)Je its inilla.! size, so thore is more thlsnadequate ~ldng. He 

stated thal there are 110 ob1Iinltled areas on lhc roadw,,>, far l1lO~ leaving 0/ entering the 

premises, and he estimared visibilily at the loe"lion to include "PJ'f0ldmatcly a quarter luile in one 

diJedion and one.half fflile i...lIte odler directiQn. He said he eould recaI1 only one: mob' vehicle 

accident outside the premises. Hea.ddedlbal il Wa) a no...injll!)' accilkm that occurred iiveyem 

ago, and il rer.lll<:d ill minilIlalproperty damage III the two vehiclc' ;nvo!\'ooin tht ...:.6dent. 

Accordingto Mr. f~t"r. tIlereis SCIl"l'>l.ly m_ mIilic on the ro..oway in the morninss and 

afternoonswbenpeople an: traveling-I(> and from WOlk. He added tiu>t Illw""foocementofficersare 

always on Highway II El!5t :;1opping mOiotists exceeding the pooted 55 ml1h speed lim,!. He also 

said officers routinely pallO! lhe area eve!)' oieht, ThereiDft', he opimld that an additional police 

presenceshOUld not berequired. finally. he statedlIIilt in addi'ioo /0 ti><: routinepolice petrol,he has 

an extensive security system installed which he CaD mtmitvl from his boJac 11')Catcd t::tehind the 

premises, 



PROPOSAL FOR DECISION 

Mr. Busbyle!1Itied thathewas fDmlerly employedwitb lb, Commission[uru years,Il/ld he 

served 16 ~a~ as Sergetmf. He salehe: i> mrnililll' with the Tella Aloobolic Beverage Code and 

Commission rules, and he currenllY wot'KJI as "consuilllnt 00 Commtssion related matters. Mr. 

Busby staled thul a private club is an 3ilS:OCiation of _ben wIlo actualJy own the alcoholic 

beverages on the premise$, lUld they aT<: clwged for tm ~ervke Qf the nl<;oholic !J<:"eng~. He 

explained !bra IhE application process for memhenhip l\t'qUlre! pl_nlRoon ofidentificationand a 

signed applicatiQIl wIlich must be vOOd on bya m~ip commillU ilZl.:I dlSirmao within seven 

days. Headded thai aminor cannotbffome a.mem1>e:r. A lil:nilild privateclub membeuhip, he said, 

is gellCrally a_i.ted with a small !lusm.,•• for !he purpose ofres!ricting the number 0; members, 

versus unl'milt"..l membership. 

Mr. Busby also <Wei II. private club (Xl'1llrt is an on-premise permit which restricts the 

members' alcoholic ~v<::fll.i'l' cOl!5UQ1pnOlt to the li~ Ptl'~. He staled thai the ptlVllle club's 

management and employeesiUlO n::sponsible formonitoril<!J U1eml.len' alcollol consumption. And, he 

said, theCommission reqaires lbat no more th"" 49 pereearof a prlval<: club'. revenue10 from the 

sale 01'service ofaleoholJe beversges; 51 lXft'enlor more: is required TO be from the sale offood and 

beverages. 

According 10 Mr. Busby, if lhe pensits are tl3Uro, th~ll Foster's would be sub~t 10 

Commi..ion regulatioo. includmg inspection> of the premises, >ling operlltioos, and all<llts of its 

financial and membership recol'\f$ fur oomplbmc~ with all Ccmmission rules .00 regulations. 

ViOlations, he stated,couldresult iBCfim'11lllandl", ildminiS!mli\:" II."lioo, iru:luding cancdlationof 

the permits. 
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East and nearby roaclwa)'$,.FM 269 an<l ell. 2<11?;j' Pickton. Agent Davis opined that some of the 

fflifIlc WIS ""'tlr trl1me WidWoill4~ Infile "i/mmgootuiOl1March fl, 20 ID~ CmfDeputy 

Rickey Morgan advised 1Magent malHighway! Jintl:l<"l_ ofFQSWr'. "Iw no higherrate ofauto 

Cl'll5hcs tlwt lilly "liter pllrt oft"" county.'" 

On April 5,2010, SheriffBuTdl Adems advised me n.gl'lll mat "since me location is being 

classified as a "",,,,umnl aad aot a club, "" !>as llQ probl= with the permil ""jng i_d." Agent 

Davis' report lIlrther slllteS, "ShmifAdllmS believes thalsillcc theJOCatl<:>n will be a IWtaUl1l!ll, tho 

location will be ",Weto eOillmI the palJom aJll! eonsurnptiOl'l ofa1collclic beverages, and 5hould not 

cause major is."../pobl"",. for !heir <!epaltutent". At tile cooelUlliOll of hi. investigation, Agent 

Davis rC>COlllIlICnGed !bat "'tIle Commissillllhas no legll.l groundsfar pro~ lhis appIjcalion,n and 

the pennits be issued beeause ''!llere docs IIDt appear to be evidcnte to support !hal a traffic 

problem/public saf<1y issue ,",ouldexist, ,,7 

IV..........u.VSIS
 

Rcsporul<ml Iw llllPlied for a Private Ci"b Pennit, a Food md Beverage !'cro.it. and 

BeverageCartage Permitto ckl busim::ls as foster'sl'riVllleClubIt J;5244 H'igbmly 11 East. Pickton, 

HOpkinsCOIh">ly, Texas. The COllU!li••ion bas dctolll:l~ UlM R~t M$ met all C"mmis.inn 

requirements fur me i$S~e of iii!: permits and does not Join m ~ pro~~t 

Prote!llMlll challmg!ldRespondent'. oligillalappliclllion.allegingthai they should1", denied 

on tbe basi. thsllhe wllY Resp<>!ldent may conduct business WiliTml.S refwal hoed on the general 

welfare, hcalu., peace, mo~. $6fety of the people. and 1M public ~ ofdecency. TEX. ALeo. 

BEV. CODE ANN. § 11.46(8)(8). During the bcari:o&, 1Mp,n1J:es ptesen~d conflicting sr;;,·:ements 

regmling Ihe staled peMlicllofHoplcim County Sh¢:riffIllilcllAdams on 1m i!llNlJllU oJlhc permits. 

'Exblbil R-S. p.§e2 of4. 

, IrL 
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.According r-o(::9f1Dl!jUiO!!l!1' l3!.t!.IQCk, S~ .indicaICdthM beoppo$ti-lhe-~ 

However, Agent Dsvisasserts in his sworn report thaton Apri.! 5, 2010, Sheriff Adam..' personally 

advised "'Fill Davis that "he has no problemwith the permit being is$'lMl." 

The AU respectfully submits thalwhileSheriffAd4n>t<' opinion is certainly important, il is 

not thesole factor fur eonsideraricn in oetenllilli"" IDe j.~ ill this cese, it is, rather, oneofseveral 

factors to beconsidered. BecauseSileril! Adam.s Was 001 prescm at the hearing, and the AU finds 

the statementspresenll'd by CommissionerBullockand AgMt Davism be credible,theAU giveseo 

weight 10 the swements ofeither party corn;eming Sheriff AdJl!lls' position on the issuance of the 

permits, 

TexucOW"ls have held thai in ordertodeny a peanitotl!lUdt~ "rome WIIlSUAI conditions 

or 'itwlltiOllO must he sJIDwn so lIS to justify a lill~ lllattheplau (l[ m_in wtticb the appuealll 

may coaduct his buIli_ "'iIIIlInts a r<:fusal of a permil." Diu! v. I!!?!p Aicobolj" Beveme 

Commission, 536 S.W.2d 667, 669 (Teil.Clv.Api!'. - Curpus Cllri.t; 1976). Se, also: 1:GIIM 
Alcoholic Bevenge Commission v,IS E, Mk:ufMkll d/b/a Frigatl: Club. 510 S.W.2d 616,619 

(Tex.App. - San Antollio 1974); 650 SJ1W,2d 208, ~~~Committee v. 

Colonial Food '~/m" 6SO S. W.2d 208,210 (Tex APl'. - El PlIJIO 1983). 

The evidence in the Ill$llInl cast:docs 001 show that issuirlg~ :equested permits would 

Increase traffic congestion or negatively Impact tile existing nature of the local eommuaity. The 

AU, while considerareqftl'" pelll4llll! experiences a:n</ coeeems expressed by the witnesses at the 

bcming,and the issues presentedon bebalfof !bec"mmunity, d¢e$llOt believe thatthe evidence rises 

to the level of "'muslJl'll eonditiolU or situallcms" t1taljustlf\r a finding lbat the mil.llr.c, in which 

Respondent may conduct hi. bminess ....rrant. a refusal of the permit. 
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Accordingly, the AU recommends lh;U Respondent'sarigimll application for a I'm'ato Club 

Permit, a Food aDd Beverage Certifica/l!, and Bnemge Cllrtage Pamlt to do business it> Fester's 

Private Club at l5244 Hlghway II East, PicktOn,Hopkins COUllly, Texas, be granted. 

VI. FINDINGS OF fACT 

I,	 Foster's Private ClUb, Respondent, filedan onginal"wljcallvn for a Private Club Pennit,.a 
Food and ~ CenifiCliIe,. and 11 Bevexage ClIlttBe Permit to be issued by the Texas 
Alcobolic BeverageCommission (Commisllion)for tile pn::roi$es known lIS Foster's Private 
Club, located at 15244 Highway 11 East, l'lckton, Hopkinli COlmly. Texas. 

3.	 The Commission received a protesl from local residenu rllquestIDil thai the original 
appJieatioobe deniro on grolmds thallbl: m__ in wllitlll!llPllcml may conduct business 
warrants refusal based on the gcnel'lll "",If_. bealth, peaee, mllftis and safety and On tbc 
public sense ofdeeeney. 

4.	 The Commi$$ioo'. Stoifissll<:d lin .!.mended Notice ofHeJlring On June 15,2010, and July 
14. 2010, ootifyinl! Respondent of tile ],'lrole:l' and jnfotmillgthe puties of the lljIture of the 
hearing, the sraIute. and rules iovolved. and the JegBllWll'iorlties 1Wkr which r.bc lleari"l'.l was 
10 be held. 

5.	 On July 28, 2010, a public bearin8 was beld before Brenda Coletaan, AU, at tile Stili; Office
 
ofAdministralive Hearingi3, 6333 Forest Patlr. Road, Suite 150A, /R,llu, Texas 75235. Staff
 
wasICpTC-Sented by ]udi~11 Kenni$Oll, !loomC)'. ~Commis~iona BurkeBullock and
 
Robert Rose, spo&Qperson fur l'icl:l<:Ilt A_ Conc"med Citizens, a~d pro 50,
 

Respondent was repreSolmled by TimOlhy Griffith. lIlt()Dley. Tbe record was closed on the
 
same dale.
 

IS.	 Respondent has <>perated a gemonlsmre and res,,,unnt at 15244 Highway II E",,~ Pickton, 
Hopkins County. Texas. for tbe p391 six years with no complsims. 

7,	 Insufficient evidence waspresented to ~vc!hllt granting Respoedent's permits would cause 
traffic hazards or _sonable traHk: eongestien 011 road_ys in the area 
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8.	 InSllificient evidence, w~llreS<;ll~tQ,I!JQve ~1lI' Rupoodem+~woold­

ClegalivdY diBn8" or affectthe eXisting COllllllllllity. 

VIL CONCI,USJONS Of' LAW 

J.	 'The Commission liasjllrisdiGliOlJ overtbiSlll$ner 1>1l1SuanlloTEx, ALCO, BEV, CODE ANN, 
Subchap«:r B QfClIapt£r 5, §§ 6.01 and 11,46(11.)(11). 

2.	 The Slate Office "I'Administrative Head. !las jurisdictioo to ooodutt the hearing in this 
matterand eo i~sue: a proposlll fordtcision containing findingsoffaetaJ¥iconc.lU!'t<.llilS oflaw 
pursuant to TliX. Gov'r CODE ANN. ell. 2003 

3.	 The partiesl'e«'ived propttllOOlimely notice of tbe llc:aringpu:rsuanl to rheAdminis11lltive 
Procedere Ael, TF,X GoV'T COOl!ANN. ell, 2001. and I TU, A!)MIl'/.Coo", § I jj,j5, 

4.	 Granting Respondent's e'igimJ applica1i<Jl1 for po:nnilSwill not adversely affect r.Mgeneral 
weJ~ hea.ltll, peace, morals,sa!eiy I)f the people, Md lll£ Jl'IbJic sense of deeeaey. Tex. 
ALeD. BI>v, CODE ANN. ~ lIA6(a)(8). 

5.	 RespoDdenl'$ original epplicstion C<ll' iii Privale Club Pt:mtil, iii Food ..00 !:lC'\lcrsg" 
Certificate,and a BevCTllge Canagc P~nnit 10 dobwJines5 as Foster's Private Clubat 15244 
HighWllY 11 Eut, PiclctOll, HopkirlS COWlty, TeIll$,sbo!:l/d be gmtKd 

BRENDA COLlMAN 
ADMINISTRATIV£ LAW JUDGE 
STATE omo: Of' ADMINlSTRATlVE REA-lUNGS 


