TABC DOCKET NO. 593573

TEXAS ALCOHOLIC BEVERAGE BEFORE THE TEXAS

COMMISSION,
Petitioner

PICKTON AREA CONCERNED CITIZENS
and COMMISSIONER BURKE BULLOCK,
Protestants

V. ALCOHOLIC

ORIGINAL APPLICATION OF
FOSTER’S PRIVATE CLUB D/B/A

FOSTER’S PRIVATE CLUB
Respondent

HOPKINS COUNTY, TEXAS
(SOAH CASE NO. 458-10-4621)
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BEVERAGE COMMISSION
ORDER

CAME ON FOR CONSIDERATION this 29" day of October, 2010, the above-styled and

numbered cause.

The hearing in the above matter was conducted by the State Office of Admimstrative Hearings,
with Aduunistrative Law Judge Brenda Coleman presiding. The hearing convened on July 28, 2010 and
the record was closed on the same date. The Administrative Law Judge made and filed a Proposal for
Decision (PFD}) contaiming Findings of Fact and Conciusions of Law on September 23, 2010. The time
for filing Exceptions to the PFD has passed and no Exceptions were filed.

The Assistant Administrator of the Texas Alcoholic Beverage Commussion reviewed and
considered the Proposal for Decision. After such review, the Assistant Administrator adopts the Findings
of Fact and Conclusions of Law made and entered into the PFD by the Administrative Law Judge. The
adopted Findings of Fact and Conclusions of Law are incorporated into this Order as if such were fully set
out and separately stated herein. All requests for action not specifically addressed in this Order are

denied.

IT IS THEREFORE ORDERED that the Original Application of Foster’s Private Club d/b/a
Foster’s Private Club for the issuance of a Private Club Pernut, a Food and Beverage Certificate, and a

Beverage Cartage Permit be GRANTED.
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This Order will become final and enforceable on the 29" day of November, 2010, unless a
Motion for Rehearing is filed before that date.

SIGNED this the 29" day of October, 2010 at Austin, Texas.

Sherry K-Cook, Assistant Administrator
Texas Alcoholic Beverage Commission

CERTIFICATE OF SERVICE

I certify that service has been made upon all parties in the manner indicated below on this the 4th
day of November, 2010,

Martin Wilson, Assistant General Counsel
Texas Alcoholic Beverage Commission

Brenda Coleman

Administrative Law Judge

State Office of Administrative Hearings
Dallas, Texas

VIA FACSIMILE: (214) 956-8611

Timothy E. Griffith

ATTORNEY FOR RESPONDENT
101 East Park Blvd., Suite 600

Plano, Tx 75074

Vi4 FIRST CLASS MAIL

VIA FACSIMILE: (469) 742-9521

Foster's Private Club,Inc.
d/b/a Foster's Private Club,Inc.
RESPONDENT

15244 Hwy 11 East

Pickton, TX 75471-4511

VIA FIRST CLASS MAIL

David T. Duncan, TABC Legal Division
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SOAH POCHET NGOG, 458-16-4611
BEFORE THE STATE OF:ICE

TEXAR ALCOBOLITC BEVERAGE

COMMISSIGN, _ _.
Petiiiomer

PICKTON AREA CONCERNED CITIFENS
and COMMISSIONER BURKE BULLOCK,
Protostamin

V. OF

QRIGINAL APPLMCATION {3F

FOSTER'E PRIVATE CLUEB DA

FOSTER'S PRIVATE CLUB,
Reseondent

HOPKING COUNTY, TEXAS
(TABC CaSE NO. 593573)
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ADMINISTRATIVE BEARINGS

PROFOSAL FOR DECISION

Fostet’s Private Cleb (Respondert or Foster's) is the applicant for a Private Chub Permit, a
Food and Peverage Centificare, and a Beverage Cantsge Permit 1o be jssued by the Trxas Alcoholic
Beverage Commission (Commission) for the premises koosen 5 Fosier’s Private Clisb, iocated at
15244 Highwwy 1] Fast, Hopkins County, Texas 754714511,

Residents living i the commupity protesied the application, siserfing that Respondent’s
original applicstion should be denied based on the general welfars, beslth, peace, mombs, and zafety
of the pecpie, snd on the public sease of decency. The Conwnission's safl (5128 had no
independes svidence to pavdest the issuance of e pormits. The Adminisirative Law hadgs (AL

recommendy that the orginsd application for permiss be grimied by the Commizaion,
1. JURISDICTION, NGTHCE, AND PROCEDURAL HISTORY

No sontested issues of aptice, jurisdiction, 07 veoue were raised jn this procaading.

Therefore, hve matters are sef out only in the findings of fact and cunclusions of s,
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O Jaly 28, 2010, 2 public hearing was held before Brenda Coleman, ALY, st the Hrsie Office
of Administrative Hearings, 6333 Forest Park Road, Suite 1504, Dallss, Texas 78504, Seaff was
represented by Judith Kennizon, attomney.  Protestams, Commissioner Burke Bullock o< Robernt
Rose, spokesperson for Pickion Arca Cencerocd Citizens, appeared peo se.  Hespondsat was

represented by Thmothy Griffith, atiomey. The recond was elesed oo the same date.
if. LEGAL STANDARDS AND APPLICABLE LAW

The Commissicn may refose o issue an original or renewnd permit if it hes reesonable
grounds to helieve that the plate or roarner in which Respondent roey conduet its business warmants
the refusal based on the general welfare, benith, pesce, morals, and safety of the people =d on the
public sense of decency. TEX. ALCO. Bev, Cops ANs. § 11488

Ii2. EYIDENCE

A. Backrronnsd

Fosgter's i9 lacated at 15244 Highway 11 East, Pickion, Hopkins County, Teszas. It is

currently soerased us a genersl store andd restaurant, with @ segting capscity for 22 peopis. AntFoster
has operamd e store and restaurant for Ui past $ix years o the same location. He = his family
live behind 1fie premises. Mr. Foster is the owner ruad president of Fostex's,

Picktcn is a small, mmincornorated commumry with five chusches and & neswby schiool. The

eastbound arf westbound from Selptua Springs, 'é’“tms, imto Winnsboro, Texas. 1 :3 » fas-jane,
paved road with paved shomblers. The posted speed BEmit oo Highway 11 Bastis 55 mph. Fortersis
situated oo @z south side of Highway 17 East at the intersection of FM 269, Fous's kas two
vehicle errances which ebter onte Highway 1} East.
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Tre Comn-Pickion IS0 is located 2 kitle over two miles west of Foster's. 1'he pearest

" resteurant is lecated approximstely five miles away m Como, Texas. The nrarest alcohof reiailer is
located apprerximately eight miles sway in Winnsborg, Texas. The jocal shenfPs office (Hopkins

County) is Iocated twendy miles from Foster's,

B. Stait’s Evidence and Contegtions

Staif presemted its amended notice of the hraring issucd to Respondent.' The 3157 s position

was that Respondent hes met all Commission requirements for issuance of the original permits.
C. Frotemtunt®s Evidence and Coatentions

1. Docunzenis

Protestants offered a 15-page petition sigeed by 171 people opposed 1o the apphication.’
Residents who signed the petition opposing de application inctuded the areas of Pickioa, Sulphur
Springs, Winnsboro, Mineola and Coma, Tesas.

2. Rebert Rose

Mr. Raosz, a Pickton resident angd the spokesperson for Pickton Arca Concerrud Citizens,
testified that the primary esasons szated on behalf of the 171 Joca! residents who oppose (i mermits
were iraffic srd public safety concems because thay felf those tssues “might have mure merit.” He
added, h§wav$5, that maost of the people who signed the petition oppese Respondent’s zpplication on
moral grounds. According wo Mr. Rose, most of the people i the commmunity simply 64 o s@prove
of the salec of ricohe] in any form. Mr. Rose, a retired Master Sergeant from tae US. Adr Force with

" Exhibit P-1.

1 Exhibit Protegean-].
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21 yeass of service, opined that alcohal is the most addictive drug in our society today, 2nd b stated
that he has personally Gbserved (e effests of alookol addietion. -

Mr. Rese also expressed concern regarding the responsible consumpticn of zicohelic
beverages on the premises by Respondent's clienseie. He said the sisll commumity of Pizkton has
survived } 30 yeary without the legal sale of alcobel, and the sesidents would like to beep = that way,

On crusg-cxamination, Mr. Rose sckpowiedged that he is famitiar with Respondisn’s owner,
Art Foster, who has operated 8 restaurant at 15744 Highway 1] East ia Picioon, Texax., for the past
six years. Mr. Rose admitted that be is meare 5o complaints regarding Mr. Foster or the apezation of
his restaurant. However, the residents wlw signed the petition are just against the sale 4 ulcohol on
the prermises. My, Rose also acknowledged that the en-premise sate of tlcobolic beverpge: would be
restricted to members of the private club. He admined that he was not aware that, showdd the permits
be granted, bat the Commission could inspect Respondant”s premises, audit Respondes? s reconds

and conduet sTing operitions.
3. Commissicoer Borks Bollock

Comumnissioner Bullock testified tha! ke has ived in Pickion for 69 years, amdd hie ig the
Precinct 2 County Commissioper for Hopkims County, Texas. whith includes the Pickton
commnupity. Commissioner Bullock citimates there o be epgroximately 35,000 residents i Hopkins
County, including 8,008 residents in Precingt 2. Acoording to Commigsioner Bullock, she county
budget is always very lean with a Emited police force. Mz added that between Faster's and an
existing estsbiishment located in a "wet™ city on the westerm exrarne of the county, thers would be
approximately 40 miles between the e establishmeniz for law onforCement o patml
Commissioner Bullock testified that he represenicd Hopking County Judge, Honozabie Cletis
Millsap, three other Hoplins County Cormissioners, and Hopkins County ShenfY, Bulch Adams,
who ali believe thet it wosdd be bardey 1o meintain e cwvent srime raiz in Hopkins Coumiy »f the
sale of alcchalic beversges is permimed a1 an cowsblishezent that is located 3o far from e sheriff's
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office. It is alse believed, be added, that it would cost more (6 patrol the area and the sesponse tme

for law enfercement wosld be slow.

Commissioner Bullnek westified that he is sirongly opposed to the issuance of iy permits to
Respondent. He shared the very personal und ragic incident surrounding the seriows wiiury of his
tecnage deughier and the death of her young friend as the result of 2 sicobol related mctor vehicle
accident near Como, Texar, in 1987, Accowding 1o Commmitssioner Bullnck, on the afisrioon of the
accident, the intoxicated driver responsible for the accident was observed staggening 5o bis vehicle
after having consumed aleoliolic beverages ot 2 reputabie extablishment ficensed by the Comimission
and located in Como, Toxas, approximaiely five miles west of Pigkion. Commission Butiock seated
that it took 13 10 20 minwges for law cpforcement to ammive at the scerc, and lopger for zmergency
personnel to arrive. He added that the drivey respopsible for the actident later comunitiad suicide.

Commissionzr Builock sizted that Pickion is ocated in a valley with three bugy jricasections
within a one-}alf mile distance.” He said the westbound traffic comey over the hill at ihe posted
speed of 55 mph, giving devets only 8 second o B 1o make the decition to 2ither Sop o cross the
intersections. He added thst, while rxx direcily in front of Foster's, theve have been pumiersus maffic
accidents a1 the three intersecticns. Therefors, according 10 Commissioger Bullock, there is 2 traffie
concern, especially if a driver has eonsumed aleahaliz beverages.

On cross-examination, Commissioner Soilock stated that he personally likes Mz, Faster and
wishes bim well in the food inshustry. Howcever, he szid he opposes the sale of alcohalic beverages
by Mr. Foster or anyone else in the community, Commissivner Butlock scknowledges Gat Mr.
Faster hag operated the resunerant and general store st the same fooation for the past six yers, And,

he added, he cfien stopped by to visit with Mr, Faster. Commissioner Hullock also admined that he

is not familiar with Respondent’s application fited with the Commissios.

? Although not specified. the AL prevmes that Coanmegyioner Bullock wag referring ta vehicks traveling, »wibound on
Highway [ East in Plekzon, Hopking Courdy, Fexas,



SOAR DOCKET 8. 448-10-462} FROPOSAL FOR DECISION PAGE 6

B, Respoudent’s Evidence

Respondent offcred 12 exhibits, including the investigation report of Comsissicn Agent
Lindel Davis.* which was conducted as a result of the profest.  Respondent also prosented the

testimony «f two willicsses.
1. Art Foster

Mr. Foster restified that be has approaimately 20 years of experiencs tnthe food andd beverage
industry. He served primarzify in the food services srea of the 1.5, Afr Forve forn 1994 30 2001,
when he wiis honorably dischargsd. He received a Food and Managoment degree from Johiason and
Wales Univerity located in Providence, R, o 2002, And be hag bad other restayrant exgerience as
server, cook, hartender and manager pror to operasing fils siore and restaurant. In additiog, he has
undergone training regarding Commission regaletions for the sale and service of alcoholis heverages,
and he is seller-server centifind. He zaid be has never been amvested, <r bad any type of hcalth and

safety or Commmnission violations.

Mr. Foster siated that he applied for s Food and Beverage Censificate because Foswr’s is a
small business which will primarily be aperated a5 a fenily-oriented restaurant in which Sod will
accournt for over 51 percent of the sales, He said, bocause of its size, Foster’s will hawe s lmited
number of members, with iimited howrs of operation.  Ascordiag tog Mr. Foster, Foster's will be
clased Tuesday and Wednesday. Hours of operation will e from 10:30 2.m. to 9:30 p.oa. 08 Sunday,
Monday, snd Thursdsy for lunch and dismer. It will open for Junch and dinner on Friday and
Saturday from 10:30 e.m. 10 §0:30 p.m. He emphasized thet Foster's will not be a night <tib, and he

did sot apply for a itz hours permit for exteaded hours of opergtion.

According to Mr. Foster, there is not an over concentration of alcohol retailers in fhw area. At

* Exhibic R-8,
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Foster's, he said, aicoholic beverages will be zervad only fo wembers who are of iesal age for

“alcohol consumpuios afier & valid driver's ficense has heen soanne
employees will be seller-server certified through the Commission, and employces will not be
permitted to serve akoholic beverages to minon. nen-members, or intoxicated persens. Mir. Foster
said he will yroperty post establishad polictes regarding the service of alccholic beverages within the
premises. He also added that Foster's charter members s} live in Hopkins County, and over half of

Members are from Pickton

As for truffic, Mr, Foster testified wtiat be has never had sny maffic congestion near the
premises, and customers fypically come and go throughout the day with no large coowed 21 8 given
time. Also, becausz Fosier's will not be event driven, he said, there will be no need for police
assistance to controd the traffic. He said he does not aaticipate any pariting problems becsuse he has

expanded the parking lot 1 peardy double its initial size, so there is more than adequate pariing. He
lzaving or entering the

stated that there are 5o obatructed aress on the roadway fiw mototises
premises, and he estimrared visibility 1t the locstion w include approximately a quarter ssile jo one
direction and one-half mile in the other direction. He said he could recell only one motur vehicle
accident outside the premises. He added that ix was 3 noo-injury accident that occurred five years
ago, and I resulied in mirimal property damage to the two vehicles volved in the aceident.

According to Mr. Foster, there is generally more rraffic on the rosdway in the momings and
afternoons when people are gaveling w and from work. He added that Jaw enfarcement officers are
always on Highway |1 East stopping moiorists excerding the posted 55 roph speed limiz. He also
said officers routinely patral the area every night. Therefore, he opined that an additional police
presence should not be reguired. Finatly, he stated that in addition ta 1 routine police patrol, he has
an extensive security sysicm instafled which he can muaitor from his hosgge Inoatod bebind the

premisas.
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2. Jokg Bushy

Mr. Busby testified that be was formerly employed wath thie Commission for 22 »cars, and he
served 16 years as Scrgeant. He said be is familiar with the Texas Aleoholic Beverage Code and
Commission rles, and he currently works 85 & consudtant on Commission related matters. M.
Busby stated that 5 private club is an ascociation of members who actually own the alcoholic
beverages on the premises, and they are charged for the service of the slogholic beverages. He
explained that the application process for membership requires presentation of identification and 3
signed application which must be voted ¢n by 2 membership commities and chainan within seven
days. He added that 4 minor canaol become 3 member. A limiled privete club coersbersiag, be said,
ig generally associated with a srumli business for the purpose of restricting the number of mem bers,

versus unlirzited membership.

Mr. Busby also said a private clib pormit is 8o op-premiss permit which restricts the
members’ alcoholic beverage congumprion to the Heensed premises. He stated that the peivate club’s
meanagement and cmpicyees am responsible for moritoring members’ aloodo! consumptivs. And, he
said, the Commission requirey that no more than 49 percent of a privaie club’s revenue is from the
sale of service of alecholic beverages; 51 percent or more i3 reguired to be from the sale of food and

beverages.
According 10 Mr. Busby, if the permits are issued, then Fogier's would be subject to
Commission regulsticn, inctudityg inspections of the premises, sting operstions, and audits of its

financial and membership records for sompliance with all Commission rules and regulations.
Violations, he stated, could result in crimingl aradin administrative action, inchuding cancellation of

the permits,
3 Report of Ageat Lindsl Davis

Durng his investgstion, Apgent Devis personally observed the Bow of waffic on iighway 1]



SOAH DOCKET N(2, 455-§5-4621 FROPOSAL FOR DECISION PAGE ¥

East and ncarby roadways, FM 269 apd CR 2417 in Pickton. Agant [Xavis opined that some of the

Rickey Morgan advised the agent that Highway 1 i the agea of Foster’s “has no higher rate of auto
crashes than any vther part of the county.”

Om Apnil 5, 2010, Sheriff Buwh Adems advised the agent thar “since the location is being
classificd as a restaurans and nof a club, be hiss o problom with the permit being issued.” Agent
Davis’ report Further states, “Sheriflf Adams befieves that since the location will bo a restaaram, the
location will be able o control the patrons and consumpion of alecholic beverages, and should not
cause major isgues/problems for their deparunent.™ At the couclusion of his investigation, Agent
Davis recommended that “the Commission has na legal grounds for protesting this appiication,” and
the permits be isqued becguse “there does noi appesr 1o be evidenta t0 support thay a traffic

nl

problem/public safcty issue would exist.

V. ANALYSIS

Resposident bas apphied for a Private Club Pemmit, 2 Food and Beverage Pormit, and
Beverage Cartage Pecroit to do busineas as Foster™s Private Club at 15244 Highway 11 East, Pickton,
Hopkins County, Texas. The Comunission has determined that Respondent has met all Comsission

requirements for i tssusnce of e permits and does not join i the protest

Protestants chalierged Respondent’s otiginal application, alleging that they shouid be denied
on the hasis that the way Respondent may conduct business warrants refusal based on the general
welfarc, health, peace, morsls, sefety of the prople, and the public sense of decency. TEX. ALCO.
Bev. CODE ANN, § 11.4G{aX8). During the bearing, (he particy presented conflicting sizicments
regarding the stated pesition of Hopkins County Sheriff Bulch Adams on the issuance of the Termits.

* Exhibit R-8, page 2 of 4.

‘a
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According & Commissioner Bullock, Sherifl Adams indicazed that be oppoges the application.
However, Agent Davis asscrts in his swom ceport that on Aprdl 5, 2010, Shenff Adams personally
advised Agent Davis that “he has no problem with the permit being issued.”

The ALJ respectfully subsnits that while Sheriff Adarog’ opinicn 18 certainly imporiant, itis
not the sole factor for consideration in detennining the iyyae in thas case; i 1%, rather, one of saveral
factors to be considered. Because Shenif Adams was not present af the hearing, and the ALJ finds
the statements pres¢nied by Commissioner Bulock and Agert Davis to be credible, the ALY gives o
wreight 10 the statements of either party concerning Sheriff Adams’ position on the issuance of the

permits.

Texas coaris have held that in ovder o deny a permif on such basis, “some umusual conditions

or situations musz ba shown 5o 65 10 fustify s finding thet Ue place of manser in which the applicant
B Tevns 4 o Heversg

may conduct his tusiness warrants & refusal of a permit.” Die i hisnhe)
Cominission, 536 S.W.2d 667, 66% (Tex.Civ. Appa — Cmgws Chriaty 1976) See aiso: Texas
Alcoholic Beverage Commission v, fack B Mikwleska db Fiigate 05

(Tex.App — San Antonio 1974); 650 §.W.2d 208; Kermil Concerned Cig
2 Slores, e, 650 5.W 2d 208, 219 (Tex. App. — El Paso wsa)

The evidence in the instant case does not show thet issuing the mquested perrmits would
increase traffic congestion or negatively impact the existing nature of the local commuzity. The
ALJ, while consideraie of the personal experiences and coneerns expressed by the witnesses af the
heanng, and the issuss presented on tehalf of the comumunity, does not believe that the evidence rises
to the level of “nnusual conditions or situations™ that justify a finding that the maoner in which
Respopdent may conduct his business warrants a refusal of the permis.

7 Exhibit R-8, page 4 of 4.
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— V. RECOMMENDATION .

Accordingly, the AL) recommends that Respondent's original sppiication for a Private Club
Permit, a Food and Beverage Certificate, and Beverge Cartage Permit to do busisess a5 Foster’s
Private Club at 15244 Highway 11 East, Pickton, Hopking County, Texas, be granted.

VI, FINDINGS OF FACT

Foster’s Private Club, Respondent, filed an original spplication for a Private Club Permit, &
Food and Beversge Certificate, and 5 Beverage Cartage Pormit 10 be issued by the Texas
Alcoholic Beverage Comamission {Commission) for the premises known as Foster's Privare
Club, located at 15244 Highway §{ East, Pickion, Hopkins County, Texas,

2. Respondent has met &lf Comendesion requirements for issuance of the permits.

The Commission received s protest frem local residents requesting thaf tihe original
application ¢ denicd on grounds that the manner in which applicant mey conduct business
warrants refizsal based on the general welfare, health, peace, morals and safety and on the

public sense of decency.

The Commigsion’s Staff issued an amended Notice of Hearing on June 15, 2016, and Jaly
14, 2019, natifying Respondent of the prowesr apd infonming dhe parties of the saiue of the
hearing, the statites and rules ipvolved, and the Jegal authonties under which the hearing was
io be keld,

On July 28, 2019, 2 public hearing was held before Brenda Coleman, ALY, at the 81 Office
of Administrative Hearings, £333 Forest Pask Boad, Suite 1 504, Dalles, Texas 75235 Staff
was represented by Judith Kennison, atomey. Protwestants Commissioner Burke Bullock and
Robert Rose, spokespérson fr Pickion Ares Concered Citizens, appeared pro se.
Respondent was represenied by Timothy Gnffith, aitorney. The record was cigsed on the

same date.
Respomdent has eperated s gemeral store and restawrant at 15244 Highway 11 Eas:, Pickton,
Hopkins County, Texas. for the past six vears with no complainis.

[nsufficient evidence was presented to prove that granting Respondent’s permits would cause
traffic hazards or yvmreasonabie traflic congestion o roadways in the area,
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Inzufficient evidence wag presented o prove thal granting Respondoni's-permit- would-

" negatively change or affect the existing commupity.

No unususl condition or situgtion £xisis to warrant refusing Xespondent's permits.

YIL CONCLUSIONS OF LAW

The Commission has jurisdictian over this matter pursuai to TrX. ALCO. BEV. CODE ANN.
Subchapisr B of Chapter 3, §§ 6.01 and 11.46(a)#).

The State Office of Administrative Hearings has harisdiction 10 eonduct the hearing in this
marter and 1o i35us 2 proposal for decision comaining Aindings of fact and conclusions of law
pursuant 1o TEX. GOv'T CODE ANN, ¢h. 2003

The partics received proper sad Himely notice of the Bearing pursuant to the Administrative
Procedire Act, Trx. Gov'r CODE ANN. ¢k, 2001, and | TeX. Apane. Cope § 15555,

Granting Rezpondent’s original appiication for permits wiil not adversely affect ths general
welfare, heaith, peace, morals, safely of the people, and the public sense of decency. TEX.
ALco. Bev. CoDE Ann. § | 1.46{a)(8).

Respondent’s originel epplication for a Private Club Pomnil, a Food and Hoverage
Centificate, snd a2 Beverage Cartage Permit to do business as Foster’s Private Club at 15244
Highway 11 East, Pickton, Hopkins Cowmty, Texas, should be gramed

SIGNEL? Eeptember 23, 2010,

BRENDA COLEMAN
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINIETRATEIVE HEARINGS




