
DOC rET NO, 585840 

T E ' S ALCOHOLI C BEVERAG E § BEFORE THE 'I EXAS 
COl\'(l\ill ION. Petitioner § 

§ 
V ', § 

§ 
, 1IA ' 1 A.TO DO ALD ON § 
D/B/A l 1lE ORl ' R 8AR~ Respondent § ALCOHOLIC 
]'ERMIT l O. BG675069 § 
CALDWELL COUNTY, TEXA. § 
(SOAII DOCKET NO. 458-10-0409) § BEVER GE COMIHISSION 

ORDER 

CAI\lE 0 FOR ONSIDER 1'10 1 this 2 th day of February, 2011 , the above-styled 
and numbered cause. 

After proper notice was given, thi case was heard by the State Office of Administrative 
Hearings (SOAH), w ith Adm inis trat ive Law (AU Judge Sarah G. Ramos presiding. The hear ing 
convened on la rch 25, 20 I°and the SOA H record closed the same day . The Adm inistrative Law 
Judge made and filed a Proposa l for Decision containing Find ing s of Fact and Conclusions of L w 
on May 20 , 2010. TIle Proposal for Decis ion was prop erly erved on all parties, who were given an 
opportunity to fil e Ex ceptions and Repli es as part of the record herein. Petitioner fil ed exceptions to 
the Proposal for Deci ion on June 3, 20 IO. Respondent ' s tto rney filed exceptions on June 7, 2010. 
On June 22, 2010. Resp onden t' s Attorney replied to Petitioner' s exceptions to the Proposal for 
Decision. The Admi nistrative Law Ju dge replied to bo th exceptions on June 29, 2010, 
recommending all excep tions be overru led . 

After rev iew and due consideration of the Proposal for Decision. exceptions, repl y, and the 
AU's res pons e, I determine that onclusion of Law Paragrap No . 7 shou ld e changed to r ead: 

Based on the Fi ndings a t Fact and Concl usions of Law, Respondent' s perm it 
should be suspend ed for 17 days or , in lieu of suspension, Respondent sho uld 
pay a $300 per day penalty for a total of $5 100.00. 

With this change to Conclusion of Law Pa rag raph No. 7, ] adopt the Adm inistrative Law Judge ' 
f indings of Fact and Concl usions of Law contained in the Proposal for Decision and incorporate 
tho se Findings of Fact ami Conclusions of Law in to this Order as if such were fully se t out and 
sep ara tely stated herein. All other motions reques ts for en try of P roposed Findings of Fact and 
Conclusions of Law, and any oth er requ ests for genera l or specific relief submitted by any party that 
are not specifically granted herein, are den ied. 

r do not find that this is an appropriate case in wh ich to e ercise the discretion afforded by 
Alcoholic Beverage Code § l 1.64(b). I find that the A U did no t properly weigh the factors set forth 
in Alcoholic Beverage Code §1 I. 64(c) in coming to the concl usion that the penalty should be 
relaxed. A permit or license holder ha a duty to the public to exercise reasonable control of the 
licensed premise and persons on the licen ed premise . This duty is not satisfied y m erely adopting 
policies; it requires that the license holder monitor for violations of the code and enforce adopted 
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policies . Fo r pu blic policy rea ons, I do not consider the mere adoption of a wri tten policy, which 
the license ho lder fails to enforce, as an ameliorating factor. Furtherm ore, ther is no evidence f 
any ac tions taken by Re spon dent that wou ld constitute due diligence in enforcing those policies. 
Finally, the Code does no t require a license holder to have actual knowledge of violations unless 
knowledge is made an element of the violation, which it is not in this instance . 

Although the Schedule of Sanct ions in Rule 34 .2 is not binding in a contested case [Rule 
34.10)], it is generally indicative of how sign ificant the Commission onsiders a violation. In this 
case, perm itting an employee to become intoxicated on the licensed prerni e is consi dered a "Health, 
Safe ty and We lfare" v io lation under Ru le 34.2 ; and not a "M ajor Regu lato ry" violation under Rule 
34.3. The minimum penalty assigned to thi violat ion for a first offense in Rule 34 .2 is 17 days. 
Compare this to the minimum penalty assig ned to a firs t offen e for selling alcohol to a minor (8 
days) or se lling alcohol to an intox icated person (8 days) . Permitti ng an employee to become 
intoxicated on the licensed premise is a major publ ic safety violation because it poses a serious and 
unrea onable risk to the health and sa fety of the public . 

IT IS T HER EFO RE ORD RED, that Respondent pay a civil penalty in the amount of 
5,100.00 on or be fore A ril 5, 201 1. If the civi l penalty is not paid when due, the privileges granted 

by the Commission and act iv itie authorized und er the above permit by the Code , ill be 
{, SP ENDED beginning at 12:01 A.M. on April 13, 2011 , and shall remain su spended for 

seventeen (17) con ecut lve days. 

If thi Orde r is appealed and j udgment is issued affirming the Order, Respondent shall pay 
the civil penalty in the amo unt of ~ 5, 1 00.00 on or before the tent I (lO'h) day foll owing the date the 
judgment is si ned . If not pa id by that date, the privi leges granted by the Commission and activit ies 
authori zed under the above pe rmits by the Code will be S I)E ~DE D beginning at 12:01 A.M . on 
the eighteenth (18' ) day foll owing the date the judgment is signed and shall remain suspended for 
seventeen (17) cunsecuti e cia. s, 

This Order will become final and enforceable n the 24 th day of March, 2011, unless a 
Mo tion for Re hea ring is file d before that da te . 

SIG rED on Fellman' 28, 20 I I, at Austin, Texas. 

~£6xJ/ 
Sherry K-Cook, Assi sta nt Adm inistrator 
Texas Alcoholic Be verage Co mmission 

ERTIFJ ATE FER ' I E 

I certi fy that the persons listed below were served \: ith a copy of this Order in the manner 

indicated below on this the 28th day of Fehmm ', 20 1I. 

~ ( c-I-...... I To ~ 
[1\ t~{~ :.... !. ,V{~ 

Martin Wi lson, Assistant General Counsel 

Texas Alcoholic Bev era ge Com mission 
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Honorable Judge Sarah G. Ramos 
AD N[ TRAT IV E L W JUDG E 
State Office of Administrative Hearings 
Austin, Texas 
VIA FA CSIMILE: (512) 322-206/ 

Mark E. Cusack 
ATTORi EY FOR RE POND ENT 
242 North Guadalupe 
San Marcos, Texas 78666 
VIA REGULAR MAIL and
 
VIA FACSll..fJLE: (512) 392-1519
 

Sharma Jo Donaldson 
d/b/a The Korner Ba r 
R ESP O IDE TT
P.O. Box 908 
Lockhart, IX 786 

IA R EG LAn. tAl L 

Matthew M . Clark 
ATTO FOR P ,TITIO NER 
IABC Lega l Section 

Licensing Division 

Lt. Jimmy Zuehlke 
Austin Enforcement Distric t Office 
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T EXAS AL OHOLIC BEV ERAGE OM n SSION 
1\ L PE At Y REMI TI AN E 

DO KET NUM BE R: 585840 REGI TER UMBER: 

NAME: Sharma .10 Donaldson 

T DENAME: The Komer Bar 

rillDRE ... : P.O. Box 908 Lockhart, TX 78644 

D ED T E: APRIL 5, 2011 

IJERi'\II TS O R LICE lSE8 : BG675069 

AMO j T O F PENALTY: S-, IOO 

Amount remitted $ Date remitted _ 
You may pay a civil penalty rather th. n have your permits and licenses suspended if an amount for 
civil pe nalty is included on the attached order. 

YO HAVE T HE OPTIO TO P Y T HE CIVIL PE TALTY 0 'L Y IF YO U PAY THE1 

ENTIRE AMO NT ON OR BE FOR ~ T HE DUE DAl . AFTER HAT DAT E YOUR 
LIC EN E O R P Elli,\UT WILL BE SUSP ~ . DED FOR HE 1'11\IE }JEIU O T TED 0 
T HE ORD ER. 

Mnil thi for n with your paym ent to: 
'I EXAS AI C OHOLI BEV ERAG E COJ\/[MlSSION 

P.O. Box 13127
 
A UStill ) Tex as 78711
 

Oven igbt Delivery Add ress : _806 Mesa Dr., Au t in, TCXll ' 78731
 

You must pay by postal mon ey orde r, cer tifier check, or cas hier's check. 0 personal or
 
con pan y ch 'ck no r partinl pa"ment acceptc( . Your payment will be returned if anything is
 
incorrect. You mu st pay the entire amount of the penalty assessed.
 

Attach th is form a nd pleas e make certai n to include the Doc et # 0 I your payment. 

Signature of Respons ible Party 

Street Address P.O. Box ~ o. 

City tate Zip Code 

Area ne No. 



. .Stat Ofie f d 1 11 n 
... 
/-\ 

t ~~ 
" . 1'1 __ I
.' .'" 

./' 
;. ,"'

Cathie n Parsley
 
Chief Administ • tive Lr w Judg
 

May 20 . 0 10 

A lan Steen 
Administrator 
Texas A lcohol i B veragc Commissio n 
5806 Mesa Dri ve 
Austin, T xas 78731 

RE: 'era u: v. 
o r B r 

Dear Mr. SI o: 

Please fi nd enclosed a Pr po. al f r Decisi n in this c se. It cc ma ins my recommendation 
and un derlying rati onale . 

Exceptions and replies may be fi led b. any party in accord nee wi th I TEX. ADMIN. 

CODE § 155.507(c), a . AI-t rule which may be found at w .soah.state.tx.us. 

ah G. Ramos 
Adrnini t ri 'C Lav Judge 

'i1Ji:u n P. Cle men t Bu rld ln 
Post Office Box I 5 300 \~'es f I; 1I1 tr '1, Su il • 2 • J\ U. tin Tex i 11·3025 

(51 2) 7 - 1993 D kef 12) ·l · ·3·i 5 F (1 2) 475 994 
nltp:/f\.. \0'\ '..'( ah .state. .us 



OAH l> 
T 

TE." "'S ALCO J LIC § n FO H ... .'T\T fl e E 
BE co. IL11 §


Pe tition . ,
 

V. F 

SHAN A § 
D/B/A TH F. 

R . p § . , NI TlV Iff: RJ w 

R 

The Texas Alc oho lic Beverage Commission 's st CTABe/Stafi J brought this 

enforcement ac tion against h na Jo Do naldson d/b/ 1 ie K er Bar (Respondent) alleging 

that Respondent 's agent, servant. or employee w intoxica te on the licen sed premises, 

Respondent argues that the employee was not on duty and not on 1 espondent ' : prem ises when 

she was intoxicated, Thi s Proposa for Dec ision finds that the employe wac; in toxica ted 0 the 

premises and recommends a seve n-day su p n: io n, or in lieu of s pension. ;l $ 150 per day 

monetary penalty. 

I. JU RI. OI J r '. 0 I "E. A D PRO DU L RY 

No tice and j uri. dict ion were nOI contested and an: discussed nly in the F"ndings of Fact 

and Conclusions o f Law. The hearin was held on . larc h -, 20 10, at the State Office of 

Adminis trative Heari ngs, 300 W, lS Ih Street, Austin, Tcx s, before Sarah G. Ramos, 

Ad ministra tive Law Judge (AU ), Staff Attorn y Marthe <Clark represented Staff d attorney 

Mark Cusak represen ted Responden t. The record closed at the conclusion of the 1 a ing. 

11. 01 ...,-- v,",' '-'' 

Th e: Texas A lcoholi c Beverage Code: (Cod oJ rohibits a person who is autho rized to sell 

beer at reta il and that person' s, age nt, servan , or em ploye f om engaging in conduct that is 
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lewd, immoral, or offens ive to pu blic decen 'y incl ud ing, ut not limited , to being intoxica ted on 

the licensed premises. I If a licens or perm ittee en ge s in such c nduct, r ABe m ay cancel the 

. I ' 2permit or rc ns . 

A. E vidence nd Ar um nt 

Respondent holds a Vine and Beer Ret il r ' - n Premise P rmit issued y the r ASC for 

the r mises at 3 I2 Blackj ack, Loc khart, Te . Caldwe ll Count Deputy Sheri ' John Adams 

testified that he was on patrol in Lo ckhart on Mond Y. 0 m er 3, 1008, at ap pro ximately 1:46 

a.m ., when he saw a ve hic le exi t the parkin lot of Res ancient's pr emi s ss, n that date, the 

dri ver o f the vehicle, Joy Armstrong, was Re . pendent' s ernplo e . Ms . Armstrong 's vehicle 

failed to maintain a s ingle lane of tra cl; it ros ed from the driving lane onto the shoulder and 

bac k onto the center Jan ' , Deputy Adam s s lopped the veh icle and made contact with 

Ms. Arms tron g. 

Th e essential facts regardin 1 Ms. Armstr n 's fie ld so briety It; ling and int x ication level 

are detailed in Deputy Adam s offense re rt, J B on M . Ann ro g ' s performance on the 

fie ld sobriety tests , Deputy Adam s arrest d h or for dri vi ng whi l ' intoxicat ed.
4 

M . Armstrcn ' s 

in toxi lyzcr result s indi ted an alc ohol cone mtration of 0.28 and 0.27 grams of I ohol per 210 

liters o f breath, and Deputy Adam s id the le za limit is O. grams of al cohol r 2 10 liters of 

breath . 

TAB C agent Tri c ia O ' Cas ey Rutled C csti fled [hat s , Armstrong v uld have had to 

drink more than five alcoholic beverages 0 rc 11 the I v I of intoxication she had, and 

I Code § 104.0 1(5). 
1 Code §§ 11.6 1(bXIJ) nml 6 L 7 f(a)( I). 
) Ex . 3. 
4 On the horizontal gaze II)' S gmus lest, In both '"", , M . Arm tron I. ked smooth pursurt and had 

dis tinct nystagmus at max imum d viation, he also h d vertica l nystn mus in both eyes. On lhe wa lk-and-turn test, 
Ms. Armstrong began before ing Instructed 10 start, raised er arms more than six inches from her side for 
balance, stopped While w Iklng. missed stepping heel to toe, nnd made '1Il irnpro er tum, On the one-leg-stand test, 
Ms. Arm stro ng pu her fOOl down, swayed rom side 10 side. and lifted her arms from her sides more (han six inches 
in order to keep bal ance . 
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Ms . Armstrong cou ld not have purchased alcoh I anywhere else in Lockhart a r midnight on 

Novem ber 3, 2008. Ms. Rutledge also sa id rnployee \ ho are responsib le for serving alcohol ic 

beverages will have imp ired judgment if th y ar int ric t I while n duty. 

Rcspon ent's time recor for I . Arrnstron show I.h 1 she b g w rk Of 

No vember 2,2008, at 5:30 p.m, and end d wor on v -mber 3, 200 , at either I :00 a.m. or 

2 :00 a.rn. The time Ms. Arm strong was to have gone IT duty was initially listed as " 2:00" but 

the num ber .. I" has been written ove r he num er "2." 

Staff argued that Res ondent is re onsi le for s, Armstrong ' s iavior On the 

pre nises. Respondent' s premises in lude the parking lot. an Deputy Adam s saw her dri ve from 

there. In add ition, Stuff gucd that an em ploy c docs not have to be or ing when . he becomes 

intoxicated in order for Respondent to be r I onsiblc for a violation. 

Rule 16 TEX. A DMIN. COD E (TAC) § 34.1 authorizes T. Be 's agents , compliance officers 

or other specifically de signate d rrsonnel to settle compl ints bas on alleged vio lations. For a 

viol ation of this type . Staff m y se ttle the e for a 17·25 d Y suspension, and in lieu of 

suspension, a spondent may elect to pay a 300 per day monetary penalty. as ecified in 16 

TAC § 34.2. Using this rules as a guide. St ff requested a 25-day suspensio n of Respondent's 

permit. 

Respondent did not offer t s timony but relied on her w itten policy, a cop ' 0 which was 

signed by Ms . Armstrong. The policy prohi its a " con acto r" from dr inking alcoholic be verages 

while work ing.5 In Respondent's view, she should no be respons ible sin e the re was no 

evidence th 1 she condo ned r-. s. Armstrong' condu ct. Further. Respondent argued that the 

parking lot where eputy I d 10s saw her w s not p of the pre mises. 

5 Ex. 5. 
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B. Ana lysis 

The evidence clearly d mo nstratcs t il 1 J ·t . Arm trong was intoxicated on he premises." 

Ms. Armstrong wr n duty until at least I:00 a.m., and De u. Adams stopp d her at l :46 a.m. 

To have the into xica tion level that she did, Ms. Armstrong had to h v consu d n ore than five 

alcoholic beverages. Based on th . I]. 1 . uthoriz . ABC to c eel or suspend 

Respondent's perm it. In lieu of SlI SP nsion, ode § 11. requires the TABC or its 

Administrator to give Respondent the 0 p rtunity to pay a civil penalty. As outlined 10 

Code § 11.641, the penalty amount must e ppropriate for the natu re n se iousness of the 

violation in co nsideration of: 

(1) the type of Ii cnse or permit held; 
(2) the type o f violation; 
(3) any aggravating or amelia . tin ci .umstan cs conc erning the violati including 
those enumerated in ction 11.64(c); id 
(4) the pe rm ittee's or licensee's previa s vio lations. 

Responden has had 0 previous viol lions , and sh is ermined to sell only wine and 

beer. While the vio lation is a serious on , there \ s no vid nc that Respondent permitted or 

even was aware of Ms . Armstrong's alc ohol con urnption. Respondent's olicy prohibits 

workers from consuming a co hol on th prcmi es, and Ms . rm trong acknowl edged this policy 

in wri ting. These facts weigh in fa vor r Respondent. On the other hand, since M . Armstrong 

was stopped at I:46 a.rn, it is r a able to assume thn her shift ended at 1:00 .rn., and based 

on her high level of intoxication, it is mor likely 111 not that she \ f drinking vhile on duty . 

Subsections (b) and (c) of Code § 11.64 allow the TJ Be or Administrat r to relax any 

provision of the Code relat ing to the su pen 'ion or nell. tion of the pc: it and assess a 

sanction that is j st under the circumstances , or reins tate the permit during the period of 

6 A pc rinee 's "premises" incl de the groun nd II bull ings, veh icles, and appurtcru nces pertaining to 
(he grounds , incl uding any adjacent premises if they are directly or indire t1y under the contro l 0 the same p . n. 
Code § 11.49. (b)( I). 
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suspension on payme nt by the p rmittee of a fi • 01 no t less than $75 nor mo re than $500, if the 

any of the following exist: 

I ! - 

_' d_n '' Factor , _~_E_!.o\' I_ " ' --i 

(1) The violat ion could no t reasonably I Res ondenr's written policy is sa m
 
have been prevented by the permitt e by the vidence, but Respond nt offered no
 
exercise of due diligence. ev idence about the staffi ng or actual
 

op rat ion of Respon ent's business to show 
dt c d iligence to pr vent al cohol 
c nsum ti n. 

(2) The permi ttee or licensee was 0 vid nee ,
 
en trapped.
 

No evidence.
 
perm itte violat d the Co e ithout the
 
knowledge o f the permittee.
 

(3) An agent, servant, or employee ofth 

R spo dent ' s written policy supports this
 
vio late the Code.
 
(4) The permittee did not knowingly 

fac tor. 

I------------.-----:---...,........-j-~~-..,........,=__-__:-___:_:__:_---._:~:__--_l
 

(5) Th e permittee has demonst rated good
 
fill th, including the taking ofacti on s to
 
rectify the consequen ce
 
to deter future violati ns.
 

violation was a techn ical on 

of the viola ion and 

As prev ia sly d isc uss d , Staff pr rented 0 vi en tha t Respondent W IS aware of 

M s. Arm stro ng ' s alcohol consurnp ti n, J 0 , Re s ent h . no previo us vio lations and 

requ ired em ploye es to sign the "no alcoho l co ns mp ti n" policy. These facts 'usti fy a p nalty 

lower than in th T ABC 's guideline. Bas d on th -. facts and applicable law. the AU 

reco m mends a seven-day suspension or the imposition o f a 150 per day monetary suspension 

for a total of $1,050. 
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III. Fl. • OF FA 

1.	 Sharma 10 Dona ldson d. /a The Kom er B (Rcspo em) h Ids Wine and leer R tailer's 
On Premise Permit DO 75069 i u d by the T , as Alc oholic Beverage Commission 
(T AB C) for the premise at 312 BI ·ckja k, Lockhart, Texas. 

2.	 On November 3, 200 , Re pendent 's ernplo ec, J y Armstrong , en ded her work shift at 
Respondent' s premises . t 1:00 a .rn. 

3.	 At or about ] :46 a.rn. n ovcm er 3, 2008, ~ Is. Ann trong dro ve fr m J spondent's 
parking lot an ,shortly thereafter, was 51 p ed and arrested for riving while in oxicated. 

4.	 Ms . Ann trong' s intoxi lyzer results on overnber 3, 2008 indicated an alcohol 
concentration of 0.2 and 0.27 grams f . lcohol per 2 ] li ers o f breatl . and the legal 
limit is 0.8 g s of alcohol per 2 I0 liters of breath. 

5.	 Ms . Armstr n w uld ha e had t drink m re th n five ale h lie bevera ges to reach the 
level of intoxica ion s e had. 

6.	 Ms. Armstro ng could not have purch ed alc ohol anywhere else in Lockhart after 
mid night on No -embe 3.2008. 

7.	 On October 1. 200 , Ms. Armstro ng sign Respondent 's written policy that prohibit
 
her from drinking al oh lie beve rages whil workin .
 

8,	 There was no ev idence th t Respondcn .nowin gly 111 wed Is. Arrns t n ' s alcohol
 
consumption on November _ or 3.200 .
 

9.	 Respondent has h d n previous iol ti ns of the "X3S Ale holic Bevera c Code. 

10.	 Othe r than R spondent 's written p Hey, there was no evidence of tep she took to 
prevent her em ploy e fro m co nsumi ng nl hoi or b coming in tox icated on the premi 

11.	 TABC " taff sent a not ice f. lh hearing 10 Rc p f dent 11 Septe mber 25,2009. The 
notice inc luded the time, date , and n ture of h h aring: I gal uthori ty and j urisdic tion 
under which the hearing would l It ld: applicable ' rut S and rul es; and the m: ne . 
asserted . 

12.	 The heari g , 0,; continued several time ' pon l ff s moti ons an was held on 
M arch 25, 20] O. at the . ta lc Offi ce of Admin i trat i e Heari ngs, 300 . 15th Street, 
Aust in, Texas . Staff It me)' Maull \II Clark repres nted TA13C ' s Stall', and attorney 
Mark Cusak r presented Re po ndent . 

r 0 ' L ~ I ~ L \ 
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I.	 TA C has jurisdiction over this pro eeding pursuant to TEX. ALCO. BEV. CODE 
ANN. §§ 25,04 and I I. 61(b)( I3 ). 

2.	 SQAH has j urisdiction over all H' s tel ting to the conduct of hearin g in this 
proceeding, including til preparation of a proposal for lecision with findings of fact d 
concl sio s of I \ ', pursuant 10 T ·X, At . BEV. ODE A N• . § 5,43 and TEX. Go " 
C ODE t N . ch. 200 . 

:I .	 The parties received timely and equ: te notice of the hearing, as quired by TEX. 

oov'r co EA §§ 200 1.051 an _00 1.052. 

4. taff borethcburdc:nof proof inlhis proc cding. 1 TEx.ADMr . CODE § 155.247. 

5.	 A permittee ' s "pr ernises" include the grounds and all buildings. vehicles , and 
app rtenances p ertainin to the und. • includin g an djace t premises if they are 
directly or indirectly under the c ntrol of the same person . TEX. A LCD. B EV. CODE 
ANN. § 11.49. (b)(1). 

6.	 Respondent ' s employee \V'LS intoxi cated in Respondent 's premis s. 

7.	 Rased on the Findinas of Fa t and Concl usions of Law. Respo ndent's permit should be 
susp nded for seven days, or in lieu of su pens i n, Re ondent should pay a $ I50 per 
day penalty for a total o f $ 1,0 O. EX. A LCO. BE . CODE A . §§ 11.6 , 11.64, and 
11.641. 

8. 

IG .D : f y 2 ,20 J • 

TGS 

~ . 

' 
A. :l	 1 2010 


