DOCKET NO. 458-08-4007
TEXAS ALUCOBOLIC BEVERAGE BEFORE THE STATE OFFICE
COMMISSTON, Petitioner, and
VARIOQUS CTETTLEN PROTESTANTS,
Protestants

v. OF

FLAGS BEYERAGE, INC. D/B/A
SIX FLAGS HURRICANE HARBOR,
ApplicantRespondent
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ADMINISTRATIVE HEAPING

PROPOSAL FOR DECISION

Yices Beverage. Tnc. d/b/a Six Flags Harricane Harbor (ApplicanURespondent). seeks
mixed bevei.ge penmnit a nuxed heverage late howrs permit, @ beverage catage perrrit. and o
caterer’'s pernet for a prenuses located at 1800 E. Lamar Boulevard, Arlingion. Tarrant Count,,
Texas. {rom the Texas Alcoholic Beverage Commission (the Comunission).  The Prolestanis
consistiniz or local area residents, concerned oitizens, and elected officials, asseit that the perinis
and ceruticate shcuid be denied based upon the general welfare, peace miorals and safeyy of the

peoplt  The Cornmission’s staff (Staff) did not take a position concerrang tie applicition, L

Proposal for 12ecizion recommends that the permits and certificate be jssued.
I YROCERDURAL HISTORY

Cottrassion Staff issued a nouce of hoaning on August L2, 2008, mtommiing all par.zs thaa

heariag woud be held on the application. as required by § 2007.052 ot the Administrative Procedure

Act, LEx, Uy 1 CGDEANN. Chapter 2001, The hearing began on October 14, 2008, 1n Fort Worlh,

Texas, will Tonve Cooper, an Adrumsizauve Law Judge 1AdJ) with the State O fe

Admitgstraiy. o Heanings (SOAH) preciding

Cotassion St anpearced and was represenusd by Juaith Kennizon, a Copnssion Sialf

Attorney  Applicsnt appeated and was represented by Dee Kelly, Jr.. atlorney at faw, Profesiant:
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Mayor Robert N. Cluck and former Mayo1 Pro Tempore. Ron Wright, appeared and werc
representea b s Kanhleen Weisskopf, Assistant City Auorney for the Crry of Arlington. Protestant,
Texas Sober, spreaced and was represented by 11s president, Carl Fors.  There were no challenges
to the notice of hearing, jurisdiction, or venue for the hearing, so those matters will only b2
discussed an the Findings of Fact and Conclusions of Law sections of this Proposal  The hearing
concluded on October 16, 2008, and the record closed on December 12, 2008, after the parties

submitted written arguments..
TH. DISCUSSION
AL Applicable Law

The ¢ twory foundation for the protest to this application is § 11.461a:(8) of the Texas

Alcobolic Beverage Code (the Code), which provides:

The comumissivn or administrator may refuse to issue an original or renewal permit
with o1 without a bearing if it has reasonable grounds to believe and finds thatany or
the 1ollowing circumstances exist:

(8} the piace or manner in which the applicant may conduct hus business warrant-

the yetusal of a permil based on the general welfare, peace. morals, and safety of the
peapls nud on the public sense of decency.

Fugihier, mumerous case decisions have held that in oider w deny an alconolic beverage
penmir to o u ly qualified applicant who proposes o operate a lawfil business jc a wet aed and 12
compliance »with the zoning ordinances of the city. some unusual condiion or siwation tause be

shown o+« to jusnfy a finding that the place or manner in which the applicant may conduct 1ts
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3 5 . .1 . . ~ . A .
busmess warizite « refusal of a permit.’ There 1s no set formula fo determine if a “plice and
manner’ constion exists within a proposed licensed prermuses” operations. Thus. great discrenion 1s

provided by Jegislative erant.?
B. Public Comment

On Chanber 14, 2008, the ALJ convened a public hearing in this matter prior o laking
evidence it this case. Several persons spoke aganst the issuance of the nernits and certificale citing
a number of aafery. moral, and general public welfare coucerns. One speaker sumemed up public
opposition ‘o these requested permits suggesting that “beer and Bugs Buany’ were a bau

combinatioi. The ALJ closed the public hearine on thal same day.
- Evidence
;. Physical Setting.

Ag desenbed in the application, the proposed location for the licensed premises, Six Flags
Hurricane Hacbor (Hurricane Harber). is within a designated “Entertainment Distric:”" mthe City of
Arimgron. taccant County, Texas, Hurmmicane Harbov is a water amusement park [ccated alongside
aig interstate fuchway in a commercial arca. There are numerous businesses nearcy. including n
estimared 30 Comnmission-licensed premises. Two large sporting event venues erther carrently exist
or are under cunstraction nearby: The Ballpark, where proressional baseballis played, and the new
Dallas Cowboys' Stadium. where professiopal football wall be piaved upon the stadiuin’s
complction. The Ballpark currently serves alcoholic beverages to patrons, and it i+ anticipated that
the Cowboy s ~tadium will apply for a Commission-issued pernut since the teand s manazeinent

YOTASC L Taenty Yings, LTD. er al, 112 S.W 3d 647; TABC v Akdenka, 310 S.W 24 616, and v s
Frops. ing v AAC SO STW 2d 686

P v Jesus Rodnguer &b/a La Gaiota Note (Clud, 2007 Tes, spp. LITXIS 4276; wod Four Siny

Food Marn, Hoo v TABC, 923 S W 2d 266,

Th o emzics dbso occasionally rafened w0 as the “Festuval Distnct” during testmony v 'his cdsce

—~ AUSTIN TABC ieos o

)

-

bl
o



SOAH DOCKE T NO). 438-08-4007 PROPOSAL FOR DECISION raGE-<

offers aleul lic be. erages at 1ts curent venue, Texas Stadium, in Irvipg. Texas.

The (U0 of Ardington’s City Secretary and the Tarrant County Clerk vertitied Humican?
Harbor’s loczlion as being within a “wet area” for a mixed beverage permit Ajso the Jocation is .n
compliance v Uy City of Arlington’s zoning and building occupancy regelations.  From Comtussion
Staff’s review of this applicanon, the proposed licensed premuses 18 not within any testicted areas
surrounding a rzsidence. school, church, day care, or social service facility. Based upoan its review
of the apphicaron. Commission Staf! did not Lake a position concerning this application because it
determuned Applicantis a fully qualified applicant who proposes to operate o lawful busiiizss ino
wet arca and m compliance with the ordinances of the City of Arlinglon and orders of the Tarvant

County Cormnussiones’s Court
24 Protestants’ evidence.

Witnesses testilying on behalf of the Protestants included Mayor Robert Cluck. forn ar (it
Councitman et Mavor Pre Tempore Ron Wiight, and Sgt. R, Reed. from the City of Arlington; and
Carl Fors. nresident of Texas Sober. Several exhibits were admitted into evidence. including, but nor
Limited to. protest letiers, maps of the imunediate area smyounding the proposed licensed premises
depicting tratic crash data, and various internet web site pages. including Hurricane Harbor patk
policies, job I ~tings, and ride specifications For clarity in discussion, the ALl has groupsd

Protestanis «ou.erns in the {ollowing categories.
a. Alcohof Sales” Impact on Water Park Safety.

Mavor Cluck, Mr. Wright. and Mr. Fors each expiessed concerns that the judgment reeded
for waler salets whilz patticipating 1n many of Hurricane Harbor's activides could be dinunished
persons unpaied by aleohol consamption were allowed on the park’s grounds  Mayor Cluck, a
physiciaa, ¢oaed that if individuals are intoxicated, they could choose to ride a park ailraction ta
they would ctocrnwise avard, He said that the combinalinn of g ride’s effects and the alcot vl o

person’s systemn could cause a medical emergency event or vomiting that creaicd a hazardous
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condiuon ter Viemselves and other pak attendees. Mayor Cluck said that a numoer of diseuses are
ransmitted 1 cxchange of bodily fluids: however, he conceded that the propertics of vomit were
less likely w Lo a fuctor in disease transmission due to its lack of infected organ:sms. Neverheloss,
he continued to maintain that nealth hazards could be present if person engaged in the park’s

activites win! o under the influence of alechol.

Mr. Fors also discussed the health hazards associated with ingesung aleoholic beveragss and
Its associition with regureitation  He jllustrated nis concerns using a number of articles and studies

addressing this ropie.

Mo Wilaht testidfied that he had observed intoxicated persons and (hat Jrequently tiese
persous’ judgn.cintund motor skilis were negauvely impacted due ta consumung alcohalic beverage.
He opined ttat the lessening of those skills could lead to persons failing 1o observe or comp y with
safety precautions 1a place for some of the park’s activities: and thus. place themselves und others ar
tisk. It was discussed that Hurricane Harbor's activities would be even more hazardous for an
intoxicated Hisieane Harbor attendee that a Six Flags Over Texas (S1x Flags) guest © Mr. dr-am
said that & Flupdcane Harbor auendee must individually comply with holdiag safe body posicons

while shhding doswn e paik’s water chutes. as opposed 1o being belted ol hagnessed into a ridz, such

as aroller coster. by a Six Flag's ride attendant.

When asked if he saw any differences between alcohol sales at Hurricane Harbor and The
Ballpark (whevr numerous children were also 1n attendance), Mr. Wright saud there was 4 sigiiiicaint
difference. He pointed out that there was a difference between a venue where persoiis were merely
spectators, sl as bzing seated watching a baseball game. and a veniue where persoas were actualis
engaging in & ivities. such as riding the Humicane Harbor attracnions. In Mr. Wright's opinion. e

latter venue piesented a host of dangers.

‘i thos protestcase was conschidaicd with another permir applicduen reqaest By Applicaat forc

: Th* b B
apusemeat puts ox [rags Over Texas,

~ AUSTIN TAbC oy
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b. Alcohod sales” Impact on Children and Young People in the Arca.

M Wright focused rnuch of his testiinony concerning the detrimental effects “hat s.les and
service of avzcuohe beverages by Hunicane Haibor would have on children Hurricane Harbor iz a
“family-orienred” water park. and Mr. Wright said that the park’s primary patrons ure persons less
than 21 veuss of age. He stated that people who are drinking tend to become rowdy, whicl would
detract xiom iy other peoples” enjoyment at the park. and i soms more cXtrems situations. could
lead to budiby jzopardy  He further expressed concerns that unscrupulous adults inight be ible
easily supply minocs with alecholic beverages, il those mdividuals were able to purchase alcohale
beverages wside the park.

Mr wright further noted from his observations that the bulk of Hurricane Farbo-'s
employees arc slso younger than 21 years old.  He opined that 1t would he dilficult, at best o
expect 4 vouliul eiuployee to e able to deal with serious issues that are oflen escociated with un
intoxicated pricon He also said It could be difficult for any younger Hurricane Harbor worker
selling and ~er iy alcoholic beverages to withstand pressuie from peers to illegally sell bee, 1o

underage friemts

Stayoo . luchk ulso expressed concerns about the safety of children without tmmediate ol
supervison b am coatact with potentially intoxicated persons in the park. He tesufied ihai e
nermal atire o1 water-park-goers was a swim suit.  Consequently, he opined that inclnated
individuals w,ur iowered izhibitions might be mmore apt to make inappropriate sexua’ zdvances or

other misconduct toward children under those circuinstances.

Mr. For discossed that given the number of school-age children autending Hurncane Hagbor
as participunts in public or private school-sanctioned rield trips, it was an inappropsiale sefting
permit the sale and consumputen of alcoholic beverages He pointed out that prohibition of aloho!
sales within |00 feet of a public or private school was provided for pursuaut to Section 108933 o1
the Code. He opined thal the rationale bebind that Code piovision should be sulticicnt justificatior

to deny the authnrization of alcoholic beverage sales 1o Applicant in diis instance as well,
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¢. “lcohol Sales” Impact on Traffic Safety.

Mo Fers wesutied that aleohol consumplion is the leading cause of trafflc “utaliies He
supposted s sraterment by pointing to several studies citiug the negative impact that alech ol sales
had o wethe ofety. Mr Fors guestioned why another hoensed fremuses sponild be creared tha
could payr };1}’ conmibute to the alizady high numbcr of irmpaired persons on the roadway s dug 1o e

consumptiae of a'voholic beverage,

Ma oo Cluck restified thal Humicane Harbor is located 1n close proxumity 1o two heavi{s

traveled fugivways Interstate 30 and Highway 360, in Arlington. e cxpressed concen: toat

inwwoduciiy sloohoiic beverage sales at Applicant’s preposed license premuses could iead o

tacreased veele-to vehicle and vebicle-to-pedestrian accidents, especially al the park’s closine
rme. lr Woooat echoed thess sawee concerns pointing o statistical data that revealed Humicane
Harbor and 1is wister arnusement park, Six Flags, have been assocrated with the wp accident.

generalin g sptersections i Arlington for a number of years.

Sgt. kzed, 1 member of the Arlingion Police Department’s waffic unit for veverar veans.
fumished =peoitic mformauon m relation o the (op crash locauons in Arlingion  Further, he s
familiar woih Timicane Harbor's operations. having worked both i on-duty and of - duty capacities
atthe prsh Civer Uw vews nerecalled having been dispatched to Hurricane Harbor {o5 2 vanery of
stuations 1t iling reports of inappropriate touching, theil, trespass, and nuUNOT (i POsaiSius

violalons.

Syt Heod presented several maps depicting erash sttes throughout Arlington. A cluster of
reported vrashes wers within Arlingron’s Entertainment Distget. and the top crash site bosdered

Applicant’s vl proposed licensed premuses. 51k Flags, at Six Flags Dnve and N. Watson Kos o

Beatwcnn 60 and 62 crashzs at that intezscction petwesn Sunc 1 2007 and June 30, 2008, and 83 crusns,

pocurred a1 that -« - wonon the years 2001 through 2006
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When asked 15 tor City of Arlington had taken any steps (o improve traffic conditions in the ecnzruil
area surround:ng Hurricane Harbor, Sgt. Reed stated increased patrols and red light cameras wese
being employed o curh traffic violutions Additionally, there was ongoing road cunstruction of
udditional rafiic lanes and exit ramps 1o handle the increased traffic vetume 1o the zrea froms parsons
attending fanioall gnmes 1o the Cowboys' new stadium

Sgt. Reed tesnfied that increased alcohol sales will increase the probability of impaired or
mtoxicated crivers in an already dangerous area. He noted that 75% of fatality traffic ciashes in
Arlington were related o doving while intoxicaled offenses. Sgt. Reed was askeda 1! e Bulipaex., «
venue haviny rue attendance and selling aleoholic beverage. had connibuied to the raflic accidents

describeq abover ke was not aware of any such relationship.

3. Applicant’s evidence,

Witiesses testifying on behalf of Applicant included Adington City Councilmernbar Mel
LeBlanc, ar< Applicant’s staff members John Bemen, Bill Pugh, Ca! Brim. and Steve Brovi.
Severel exlnbuy were admiited mnto evidencc, including numerous photographs of Huiricane
Harbor’s {ac, v depicting areas where alcoholic beverages are proposed o be sold and served
Applicant’s maragemnent personnel tesufied thart the application for these requested peroufls was

r‘—,:.

made due to neirons requesting that alccholic beverage options be made available t themn ar (5

1

Flurricare Hahor venue. Eachl witness' s testimony 1s summarnized below

a. Moo Mel LeBlane,

My 1o Plane, testned that the Hurricane Harbor venue 1s within his councid district and that
no action by e Arlingron City Council had been made to oppose the current application hefcre the
Commission. According to Mr. LeBlanc, he felt that Applicant’s management should be allowed to
make a lawlul basmess deciston without thar decision being elevated to a protest agsinst the action

dog 1o morat sl public safety concems.
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b. . b Bement.

Mr. Zoent, a Semoy Vice-President of In-Park Services, testili=d that Huericane Harhor is a
relatively sinall water park withun a group of 20 similarlv-operated amusemen: park venues.
Cunrendy, 16 ¢ tie 20 patks operated under Applicant’s management make both alcoaolic beveraze
and non-al: 1. lic beverage drink options available to park parons. He noted that mumerous other
amuscrnent park operauons provide alcoholic beverage options to thetr patrons, juciuding Disnes
World, Disnies and. peot Center, Universal Studios, and other Texas park venues sush as the Stawe

Fair of Texa:. 3usch Sea Warld, Great Woll Lodge, and Schiiterbihn.

One of thv park venues cunrendly selling alcohalic heverages under Applicani s managermnent
s Fiesta Texns  Tlus San Antonio park venue. which cosntains both waler and anuwsenient nad»
attracticns. hay the same basic atiendance patterns as the Arlington venues, Six Flags Over Texas
and Six Flag: Huicane Harbor, Fiesta Texas has been operated by thus same manngement group
for approxirciely 10 years. During that ume. Fiesta Texas has not been cited by Commission Stait
for any Code violations or faced any Hability claims via 1ts inswer for damages 1elated 10 the saie or
service of alceholic beverage at the Fiesta Texas venue.

Mre. Beoient said (he safery of Hurricane Harbor patrons was of paramount concern (o

Applicant's ymenagement.  He opined that Hurmicane Harbor’s current policies and procadures
would be adeguate to manage any guest’s safety if the requested perrits were granted. but added
Applicant ~

that if the Coursiission made any suggest:ons for supplementing exishng measura:. .

management woculd attempr to implement those suggestions

c. Bii Vogh.

Mr. Pugt is the Directon of lu-Park Services for the Six Fiags Huwjicane Harbor venu.. He

dascribed the areas of the park where alcoholic beverage sales and consumption wouid be locatsd

6 ¢

Sules ard copsumpuon of alcoholic beverage will be located in the foliowiny Hurmcane Harhor arcas
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and dizcussed e carrent policics and praciices in place for dus venue, includiiz tiie Guest Jode ~f

Conduct, wiich atl pauons are reguired to observe.

Lt wvenla park guest does not adhere to all Code of Conductiequirernents, Mr. Pugh sad
that park security personnel are avaiiable (o antervene and handle the siteation asing a vanety of
opuions avavzble to them. Those options mclude revoking any guest pass belougiuz to the serson.
gjecting the yuest from the park, and if necessary. seeking assistance trom Arliugtoa police < tficers
In specificall y aealing with an intoxtcated individual, Mr. Pugl stated current polici=s were in place

to not simpl: Izt that person leave the park. Instead. that person would be released o a fumaly

member, il ce were availuble; alternative transportation might be provided to ensurs i into dcaie

person would not be leaving the park and drniving an automobile: orn the evenr reitlier of e firi
two options wete vitble, Arlington police officers were called and the person wouid be takzn into
custody [or puoiic inoxication  Mr, Pugh tesufied that there have already been nccasions when
aJcoholic bevtrapes nave been served in the paik by privawe catering services at Ciiy of Arlingfes

functions, anwd w0 problems have adsen from guests allending those funcuons due 1o the

consumption o aleer.olic beverages.

Mr. Push continued his lestimony addressing security and personnel concerns rased oy
Protestants. He stzted Hurricane Harbor emptoys over 100 life guards, 63 secunity personnel, some

of which are liveiieed peace officers, and a number of emergency medical personnel working underi

o

medical direcior. These erployces, along with supervisors ot ride atendants, arc already trained
recognize iatoxscated or otherwise lunpaired guests and wake appropriate steps o dead with thoss

types of Issues.  Any park employees that would be respensible for selling and serving a0 kol
beverages. shoi'd shese requested perrmuts be granted, will be eighteen vears of age or nlder ar1 have
completed Corrunission-approved seller/serving training  Mr. Pugh further stated that alcohohc

beverage seie: . the park will be stopped at two hours prior o park clesing.

e pond, Papa John's Pizzs, Peg Lag Pete’s. Mearmaid Mee s and Harpoon Heip's, Surmde

the acvity pous. i wat
Griil, and Hueydoons Hoghor's catsring arca

oo
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Specnically addressing concerns about school children’s exposure 1o alec e Jiz heverages,
Mr. Pugh <o ihar ro protests had been received from any schooi districts concerning this
apphicaton rle added, however, thal on the days when Hurricane Harbor is specifically desienaied

as “schoal neuvity” days, plans were that no alcoholic beverages would be savved in the puk.

Mer, P ugh noted that while persons under 21 years of age could lawfully coasume alvonol ¢
beverage, it 1 ie presence of their parent, guardian. or spouse, Hurricane Harbor's policy veas that
no sale o7 ale ol beverage would be allowed o any person under 21 years of age. He explained
that Hurricane Harbor’s alcoholic beverage service plan, which would be put wnio effect 1f this
permit appliciyon were granted. was that there would be only oge alcoholic beverage scid @
person prescinng their vahd picture 1D confirnung their age as 21 or over at one e [ 2 persos

L.

wished (0 purchase additicnal bevelrages, they would be requured to reenter the servics line for each

[

additional poschiase Mr. Pugli opimed that this service policy would adequately restrict alcoholic

beverages suics On an individual and prevent averconsurapuon.
. Cal Brimn,

Me B is the Manager of Security and Guests relations for the Six Flags ammisement park.
He stated aie co oterpart, Megan Fulbrght, oversaw operations at the Hurmcane Harbar venue, b
said the details concerning Hurricane Harbod s park operations were virtually the same 8¢ his al Si2
Flags. e s:ated on & normal day there were 20 security officers in the park and four to six scrzéns.
positioned at tie park’s entrance Lo prevent any banned items from entering. Two police oficers
were on site wwith one otficer in the parking lot and one afficer inside the park. Scveral Arngta:
Police Depustiicnt officets were employed at the park. if a problem arises in the park, socunty

personnzi can - at any pomni within a couple of minutes.

“ir Bripn stated tnat an intoxizated person cannol reinann in the park under ~uiyear

policies urd it eiectea 17 an mntoxicated persen can safely be released 1o a responsinle party, they
are: however, T ihey cannot be safely released, the Arlington Police Department is o' ed 1O Landle

R3]

the situanon. fark med:cal personnel are alsc trained o deal with impaired individuals, whetber the

0.

x

ro
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umpairment i Jdue to alcohol ingestion, prescription medication or 1lle2al drmy seactions. Rlness, o

reactions o Texas heat.
My D did net anticipate any additional safely problems in park operations 1f aizoholic

oersonnel had 'witen alcoholic beverages were served at catered eveats in the park  These cvents had

been rur.ged without any incidents.
e. Wivve Brown,

Mr. Brown is the Safety Manager for the both the Hurricane Harbor and Six Flags paiks in
Arhiagton ()= of his primary job responsibilides is to ensure the safety of pak guesty und
employees. H= testified in detail about safety measures employed in botl: parks  He oveisess
approximat. [y 0 staffinembers, including emergency medical technicians, nurses, and pataisedhies.
who perforri tieir activities pursaant to pretocols establishied by the park s medical director. 43 wiall
as the City of “rhngton’s staff medical director  Mr. Brown stated that his staff is tained to deal
with persons in aliercd mental states. which can included those ndividuals under the influence of
alcoholic beverages. Mr Brown said the [irst step his staff takes in dealing with an impaired guest

15 Iemoving .. person from the park and into one of the parks™ First Aid Centers. [! (he sovice of

trnpairment ;© deemied o be alcohol-related. secunity personnel are called to handle Jiv siwaton,

Mr fhowa specifically addressed concerns expressed by Protestants in relaton (0
containmetit or 2l2an-up of vomit. According to Mr. Brown. park guests curtently vomitin the park
on occasion. :“uk Services personnel clean up vonut when these incidents occur. In e ever tthers
is a significant unouat of blood within the vorrut. OSHA itles dictale disposal of Liz VOIILL 5 «
biohazard. Prowcdures for vomit clean-up include using an absorbent to absorb ans higquuds, cnda the
area is dis'noaied with a bleach solution. I[f vormutis introduced into water, such as a pool, tke peo)
is cleared of 7 iwa: Any solds are temnoved from the water with 3 fine mesh hipper. asd s

immedidte aree wiriua the poolis Weated with a concentrated bleach solution. A waiting periog of

terrved, which allows the bieach solution to circulate throughout 1ae pool Hy the

20 minutes 18w
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peol’s filiat. o sy:ioms, before guests are allsws back mio the affecied pool.

%
b o1}

My Erown sad that his staft maintamed a v o- to three-minute response | ne wies calle !

for assisitr. o o the park. He stated that his current staft and policies were adequate 1o handle any

situations e could anse if the requssted perirars were 1ssued by the Commission,
{1, ANALYSIS

In this nstance, Applicant is fully qualified to obtain its requested Commission-issued
permits and cortificate,” Applicant's locatien hus been desienated as “wet” based on au Arlingron-
resident vote cleciion. The Arlingroa City Seceetary and Tarrant County Clerk cerufied Hu ncune
Harbor's loo2tinn o5 being within a "wat ered” for a mixed beverage pertmtin Arfington, ~airaal
County. Lo The Avhington City Council has zoned this locarion as ai area tor commumercri
entertarwnent whvly, the area includes a large proflessional sporting venue (and a similar spoiting
venue 1s unds construction nearby). restaurants, and bars where alcoholic beverares mas be sold
and served. Siace Applicant has met these general criteria for securing a Comnmissivn issued puii il
for alconolic beverage sales at this location. the ALY next examines th2 evidence in tus cass o
datermune i1 et are utasual conditions or siwuations established so ds to sty a Nading Cat e

place or maioomn which Applicant may condguct 1is businzss warrans a refusal of a pari .

Prowslanes bear the burden of proaof in establishing thal Appi cant’s busiaess onerbiors

create an uetausl Londition or situation that is contrary o the general welfare, peace, maorals, and
safety of the reople qnd on the public sense of decency  The essence of Protestants” opjecuons
Applicent’s requestwo sell and serve aleoholic beverages is thal persons consuming = beverage:s

Apphicamt s pirsl wail have a detrimental impact on public safety. and in particalar have a negunive

sevaesion Staff unnounced at e hranng shat 1t ook no position on the protest 1o Gos ypplication Lo
that Applicant rue. ol coitera (distance requirerents from churches, schools, etc.; busines: operated andet an 2prednale
; licant's prmupms jek assed criminzl and genera: back arouno ISR AD Tees, tines, Blu el

At

ownershy siracihr
owed: Appluas osted a requied \ureq hond. 4 promuses suitable for conducung business 4g a huensod o
availabiz ana A n 4SO h\stor» for epgaging in mo!: uons of the Code) for securing o Commission-is ued ey

See Tex Aoy 0Fv GopE ANKN. 82 11,11, 5 1.46, and £° 49,

)
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mmpact Upoi caildren and younger adult purk yuests. Some of Protestant’s specific arguments

against these reguested permits and certificate are discussed below

A Iede Safety,

It:

[

twisputed that seme of the athactions featured 4t Hurncane Harbor ure “high-thiiil-
factor” ride; that are incorporated into variety of water pools. Protestants contend that individuals
impailed by the consumption of alcoholic beverage might participate m rides they siould athzrsise
avod or be i pable of comphance with ride safery precautions, thus creating a risk to themselves
and others. Protestaut s evidence consisted only of generalized testimony or documentary evidence
discussing ¢l criol’s negative effect upon a person’s molor and mental skills

Walle s lrue that the presence of water ar (his propused licensed premises is @
complicating "a>ion it should not prevent Applicant from securiag jts reguested permit. As a Lesui,
Protestent s « .denve was insufficient (o cutweigh Applicent’s proven track record fur safe operation
and time-tesied cxusuny procedures for dealing with any impaired park euest, irrespective of e

sovoce o causs of said Impairnent.
B. Children and Guest Safety,

Prote cants opined that Applicant’s businiess, 1f combined with alcoholic brveiaye s 2rvice

and sales, worad Oz bannful for children and vounger adujts However, the ALJS finds the evidence

was Lisutficient to support this contention  Applicant's proposed licensed prenuses ts within Lhe
Arlington vl pendent School District; and neither that school disaict ner anv odier distoer, has

tegisteled npeosiiton Lo grauting this apolicaiion. Nevertheless, Huiricane Harbor's rmapagerment
stated it wail et a vaniety of special “‘school™ days throughout 1ts oparating season when the sale
and service of tcoholic beverage would be suspended. Tlits practice would allov ary school
distnct that wanted 1o hinut 1t3 childven’s exposure to alcoholic beverage sales and scrvice to ditend

the park on theee cles gnated dates.

- AUSTIN TAPRC Gurg e
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Further. applicant pointed 1o numerous other venues, such as Disney World, Disnevland,
Epcot Center, Unzversal Studios. and othier Texas park vemues such as the State Fair of Texas Busch
Sea World, and Great Wolf Lodge that operate “famuly-friendly” amusement parks while selling and
serving alcoholic peverages to their guesis. Schliterbahn. a Texas water park venue. operales a
sinular typ.- of water park while safely selling alcoholic beverages. Applicant's management also
has a successful history operating 1ts own amusement park. Fiesta Texas, which contains a water
park, while szrving alcoholic beverage to park guests.  Accordingly. the ALJ believes that
Protestants’ a:section conserning the risk to children 1s not a viable bas:s tor denying Applicant's

ICqu{:SW" }'L I O 5.

Appleant's zvidence further showed that there bave been ivstances where the Cuty of
Atlington el »rivately-calered funclions at Hurricane Harbor and served alcoho’ic beverages 1
runction &ttendizes at the venue, No problerns were encountered duting these events and Huiricaie
Harbor pesrsvnnel were able 1o effectuvely manage these guests.  Applicant’s evidence also
demonsirated tiar v occasion an impaired or intoxicated individual has been encowiterea ag the
Humricane Huobor factlity, but Applicant’'s existing policies and procedures have given all
personnel, of aay age. suflicient guidance to properly handle that type of siuanon should 5. anse
Consequenty. the ALJ deems there s little demonstrated risk to the public, or specifically childran
or younger aJlits, saculd Applicant’s applicaton be granted.

-

Tiraffic Safely or Criminal Activity.

The ¢vueence showed that Applicant’s proposed licensed preniises 1s ngar szveral of the oy
motor vepicle aash sites within the City of Arlington  I118 also undisputed that {raffie concivons
can be heavy vai the freeways and sueets surrounding Appheant's property. However Protestant’s
evidence was .nsufficient (o establish that Applicant’s current or proposced operatons are hinsed o
any of these crushics. Moreover. Texus law does not requite thet an appleant for a4 Comnnssion-

. . : - ; . 15 05 g o L%
issued permmue select a location free of potental tiatfic hazards in order to gquaiify for 4 peraut.

¢

Kepir Oorcorned Titizeas Comn, V. Coloniat Food Stores fne - 630 S W 2d 208
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The City of arbugton, recognizing that these condinors exist in the Entertaininent District
generally . ss wduny sieps to case taffic congestion 1n the area and increase overall public safety by
constructing additional traffic lanes and needed access exats  Thus. this situation 13 not an unustal
condition that should preclude Applicant from securing its requested permmuts and certifical2

Wiale s

gt. Reed testificd he was aware ol one instance of an inappropriate lQUchiing criminal
report at Huricane Harbor. no evidence was presented to suggest that any cnmina' condizc. in the
area was relac 1o Applicant's operations, eitler currently o1 iy the future. Neither the Arimatcs
Police Departrent por Turrant County Sheriff s Office. has entered into this proces2ding to protes!
Applicant’s reguest o1 a Conunission-issued permit, which s specifically allowed pursuan to the
Code® when u rublic ofticial (ie. the city’s chief of police ur cavmty’ s shenff where an Appl .cant <
proposed fic.used premises 12 located), deems ssuance of an alcoliolic beverag: permis (o any
applicant 1s Couary to the public’s interests  Conseguently. the ALJ believes that Appl.cant’s

request for Connussion-issaed permits should not be denied upon this bass

D, Canclusion.

and certificate - seught for severz] vears. along with nurnerous othe) amusement packs sunifarly
situated that serve alcoholic beverage choices. without any significant adverse effcets. Apphean
has exisung 1o vdures 1o effectively handle an intoxicated park guest should that siluatici atise
There was no 2 idence presented that Applicant has a history of operating this, or anv of 1rs pu ks, 9

viclation ¢! the Code

Vhus oo oosed licensed premises is Jovatedn a area designated as an “entertainment disisict’

TeEX A oo BEY CepE ANN. § 1141,
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within the City of Avington There are severul other Comnussion-authonzed licensed premises
nearby o the pro; covd premmises. Applicant has et all zoning and building requirernents jriposed
by the Araegton Ciry Council The area i< designated “wet” for alcoholic beverag: sales. pursuant
o a vote o Aulington residents, The water amusement park is along Interstate 20. with no

residences. schnols churches. day care cenlers. or soctal service facilities within the resuicted area

]

aroand thas nocts

Proteorants” concerns, although understandable. do not rise o the level of ap unusud
cenditzon o situaieen that justifies a [indmg that the place oy manner in which the Apphcant
conducts bus ioss warrants @ refusal of the peamits aud certificate sought based on the genera
welfare, heatlh peace. morals, safety. and sense of decency of the people. Accozdingly. based vn
the evicence wn the record. the Protestants have railed to show, by a preponderance of the evidence,

that Appiicu 2t 7 npplication should be denred

1V, RECOMMENDATION

The AL 0 recommends that Applicant be granted the permiis end certificatt: sought ry thus

applicatia.
V. FINDINGS OF FACT

L. Flags severage Inc, d/bia Six Plags Hurmicane Harbor (Applicant) has filed an apphzaton
wi hithe Texas Aicoh iz Beverage Commission (Conunission) for a mixed beverage pemit,
2 nuxed heverage late hours pernut, a beverage cartage penmit, a caterer s nemli? and : lood
amd beverage ¢ Hn,alg, for a premises focated z¢ 18300 E. Lanar Boulevad, Arlingion,

Tarrani Coanty. Texas

Prote -5 to the apphication were filed by concerned citizens and pubiic officials based on 'he

2
geliwiel .WJL aealth, peace, 1norats and safety of the peopie, and on the public seise o
d« U~

3 A Nocwe of Hearing dated Avgust 12, 2008, was issued by Commussion Staff notifying all

pasiies thit & heaning would be held on the applu,anon and informing the parties of the tme,
]n;“-, d nnture of the hearing.
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d, oo jé, 2008, a public heering began bofore Administrative [ aw Judge Tunya
Cooeom Foart Worti, Texss., Conurussion Swaff eopeared 4t the hearina through 1ts Stal’
Atceney Judith Kennison, and tock no position on the applicauon. Appiicant appearcd aund
was represented by Dee Kelly. Jr.. atromeyv at law  Protestants, Mayor Robert N Cluck and
tormer Mayor Pro Tempore, Ron Wright, appeared and were represented by Kathlesn
Weisskopl Assistant City Attorney for the City of Arlington  Protestant exas Sober,
appeaied and was represented by 1ts president, Carl Fors. The record closed on Decenber
2, 200X atter the parues filed written arguments in thig case.

Loy e 4 Ah

3. Applioant has et all Commission requirements for holding the permits and centificate
re.u.ted for the proposed heensed premises at this Jocation.

6. Nourasual conditions or situations exist that would warran! refusal of th? pemuic

V1. CONCLUSIONS OF LAW

1. The Fexas Alcoholic Beverage Commission has jurisdiction over this watter uncer TEX
Abio. Bev. CODE ANN, chs. 5. 11, 28, 29, 21, and 44, and 3§ 6.01 and 11 46(2) > TEX
Ao B, CoDE ANN. § 101 e seq.

2. The Siute Office of Administrative Hearings has jurisdiction over ail matters related 1o
condusting a hearing in this proceeding. including the preparation ot a proposal {or decision
wih iindings of fact and conclusions of law, pursuant to TEX. GOV'T CODE ANN. ¢ 2003

3. Proper und umely nouce of the hearing was provided o all parum, nursHal By thi
Admiastrative Procedure Act. TEX. GOV T CODE ANN. ch. 2091, and 1 TEX. ADMIN CODER
15535

4, [ssuznce of the requested permits and certificate were not shown to adversely arfect the
satetv of the public, nor will it adversely affect the general welfare, peace. er morals of the
peunle. or violale the public vense ol decency TExX. ALCO Brv. Cobr ANy, § il dblax&)

S. Appli ant’s application for a mixed beverage permul, a mixed beverage fate irours fernut. a

bevernge cartage pernmt, a caterer’s pernmit. and a ,oorl and beverags -=1%iﬁcatc for the
preqiuses iocated at 1800 E. Lamar Boulevard, Arlington, Tarant County, lexuas. shoetd be

Stk Janwary 9, 2009, e ‘
|

\.[ NYA (,()01'1‘}. Anm’\ls TRA nw I m Jun,h
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