DOCKET NO. 596285

TEXAS ALCOHOLIC BEVERAGE BEFORE THE TEXAS

COMMISSION

VS.

. ALCOHOLIC
MONTICELLQ I GROUP, INC.

D/B/A CARLSBAD TAVERN

PERMIT NOS. MB-401140 & LB-401141
BEXAR COUNTY, TEXAS

(SOAH DOCKET NO. 458-02-1346) BEVERAGE COMMISSION
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ORDER

CAME ONFOR CONSIDERATION this 3rd day of June, 2002, the above-styled and numbered
cause.

After proper notice was given, this case was heard by Administrative Law Judge Leah Davis Baic:.
The hearing convened on February 27, 2002, and adjourned February 27, 2002. The Administratzve
Law Judge made and filed 2 Proposal For Decision containing Findings of Fact and Conclusions of Law
on May 1, 2002. This Proposal For Decision was properly served on all parties who were given an
opportunity to file Exceptions and Replies as part of the record herein. As of this date no exceptions have
been filed.

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and
consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings of Fact @
Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For Decision
and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such were fully
set out and separately stated herein. All Proposed Findings of Fact and Conclusions of Law, submif
by any party, which are not specifically adopted herein are denied.

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code
and 16 TAC §31.1, of the Commission Rules, that Permit Nos. MB401140 and LB401 141 are hereby

CANCELLED.

This Order will become final and enforceable on JUNE 24TH, 2002, unless a Motion o7
Rehearing is filed before that date.
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By copy of this Order, service shall be made upon
below.

WITNESS MY HAND AND SEAL OF OFFICE

all parties by facsimile and by mail as indicated

on this the 3rd day of June, 2002.

On Bphalf of the Administrator,
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The Honorable Leah Davis Bates
Adminpistrative Law Judge

State Office of Administrative Hearings
VIA FACSIMILE (210) 363-6854

Monticello HI Group, Inc.
d/b/a Carlsbad Tavern
RESPONDENT

11407 W. Avenue

San Antonio, Texas 78213
CERTIFIED MAIL NO. 7001 2510 0000 7278 8602

Gayle Gordon
ATTORNEY FOR PETITIONER
TABC Legal Section

Licensing Division
gan Antonio District Office

Alc%%oﬁé; Beverage Commission



Siate Office of Administrative Hearings

P Shelia Bailey Taylor
; Chief Administrative Law J udge
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Rolando Garza \EM M 2
Administrator i e \
Texas Alccholic Beverage Commission ﬁﬂﬁ?ﬁﬁﬁwt
5806 Mesa Drive, Suite 160 ‘ G ST
Austin, Texas 78731
RE: pocket No. 458-02-1346; Texas alcoheolic Beverage Commission vs.

monticelle III Group, Inc., d/b/a Carlsbad Tavern,
TABC Case No. 596285

Dear Administrator:

Enclosed please find a Proposal for Decisgion in the
above-referenced cause for the consideration of the Texas Alcoholic
Beverade Commission. copies of the proposal are being sent to
Dewey Brackin, attorney for Texas Alcoholic Beverade Commission,
and to Monticello III Group, Inc., d/b/a carlsbad Tavern. FoOr
reasons discussed in the proposal, I recommend that the
Respondent's permits be canceled.

Pursuant to the administrative Procedure Act, each party has
the right to file exceptions to the proposal, accompanied by
supporting briefs. Exceptions, replies toO the exceptions, and
agupporting briefs must be filed with the Commission according to
the agency's yules, with a CopPY to the State office of
Administrative Hearings. A party filing exceptions, replies, and
briefs must serve a copy ©n the other party hereto.

Sincerely,

ééé;%ﬁuggﬁakngééis

Leah Davis Bates
Administrative Law Judge

IDB:msw
Enclosure
X Dewey Brackin, staff Attorney, Texas plcoholic Bewverage Commission -

FACSIMILE, 512-206-3498
Monticello ILII Group, Inc, Respondent, uysps 11407 W. Rvenue, san Antonio, TX

78213.

Castle Hills Executive Center
1015 Fackson Keller, Suite 102B € San Antonio, Texas 78213
(210)308-6681  Fax (210) 308-6854



SOAH DOCKET NO. 458-02-1346

TEXAS ALCOHOLIC BEVERAGE § BEFORE THE STATE OFFICE
COMMISSION, Petitioner
VS. OF
MONTICELLO Il GROUP, INC
d/bfa CARLSBAD TAVERN

Permit No. MB401140 & LB401141
Respondent

ADMINISTRATIVE HEARINGS
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The staff of the Texas Alcoholic Beverage Commission (Staff, TABC) brought this
enforcement action against Monticello lil Group, Inc., d/b/a Carlsbad Tavern (Respondent,
Permittee) alleging that on June 23 2001, Permittee, its agent, servant or employee was
intoxicated on the licensed premises, in violation of TEX. ALCO. BEV. CODE ANN. §
11.61 (b){(13), and that the place or manner in which the Permittee conducts its business
warrants a cancellation of the permit based on the general welfare, heaith, peace, morals
and safety of the people and on the public sense of decency, in violation of TEX. ALCO.
BEV. CODE ANN. § 11.61 (a)({7). Staff recommended that Respondent’s permits be
canceled. The Administrative Law Judge (ALJ)recommends that the Respondent’s permits
be canceled.

. PROCEDURAL HISTORY

The hearing in this matter convened on February 27, 2002, at the State Office Of
Administrative Hearings Office, 10300 Heritage, Suite 250, San Antonio, Texas, and
concluded the same day. Staff's attorney Dewey Brackin represented the Petitioner.
Respondent did not appear and was not represented at the hearing. Leah Bates, ALJ,
presided.

After the taking of evidence, Staff moved for a default judgment pursuantto 1 TEX.
ADMIN. CODE (TAC) § 155.55. Because the hearing proceeded cna default basis, Staff's
factual allegations are deemed admitted as true; therefore, the ALJ has incorporated those
allegations into the findings of fact without discussing the evidence.

Il. FINDINGS OF FACT

1. Monticello 11l Group, Inc. d/b/a Carisbad Tavern (Respondent, Permittee) holds a
Mixed Beverage Permit, MB401140,and Mixed Beverage Late Hours Permit,
LB401141, issued by the Texas Alcoholic Beverage Commission (TABC} on



October 24, 1996, for the business known as Carlsbad Tavern, located at 11407
West Avenue, San Antonio, Bexar County, Texas.

On January 10, 2002, TABC timely sent a Notice of Hearing by certified mail, return
receipt requested to Respondent at 11407 West Avenue, San Antonio, Texas
78213. On January 15, 2002 a copy of the Notice of Hearing was also hand
delivered to that same address by a TABC agent. The Notice of Hearing contained
information regarding the date, time, and place of the hearing; the statutes and rules
involved: and the legal authorities under which the hearing would be held.

The Notice of Hearing also contained language in 10-point type informing
Respondent that if he failed to appear at the hearing, the factual allegations against
him would be deemed admitted as true, and the relief sought in the Notice of
Hearing might be granted by defauit.

On January 16, 2002, the ALJ issued a Prehearing Order. The order set a
prehearing conference and stated the case was set for February 27, 2002, at 9:30
a.m. The order was mailed to 11407 West Avenue, San Antonio, Texas, 78213.

The hearing on the merits was held February 27,2002. Respondent did not appear
at the hearing. Neither the Respondent nor counsel for Respondent appeared at
the hearing.

The hearing proceeded on a default basis, and the allegations contained in the
Notice of Hearing were deemed admitted as true.

On June 23, 2001, Permittee, its agent, servant, or employee, was intoxicated on
the licensed premises.

The place or manner in which Respondent conducts its business warrants the
cancellation or suspension of the permit based on the general welfare, health,
peace, morals and safety of the people and on the public sense of decency.

Ili. CONCLUSIONS OF LAW

The Texas Alcoholic Beverage Commission has jurisdiction over this matter
pursuant to Subchapter B of Chapter 5, §§ 6.01 and 11.61 of the Texas Alcoholic
Beverage Code, TEX. ALCO. BEV. CODE ANN. §1.01 et seq.

The State Office of Administrative Hearings has jurisdiction to conduct the
administrative hearing in this matter and to issue a proposal for decision containing
proposed findings of fact and conclusions of law pursuant to TEX. GOV'T CODE

ANN. Ch. 2003.



Proper and. timely notice of the hearing was provided as required by the
Administrative Procedure Act, TEX. GOV'T CODE ANN. §§2001.051, 2001.052 and
2001.054(c); 1 TEX. ADMIN. CODE (TAC) § 155.55; and TEX. ALCO. BEV. CODE
ANN. § 11.63.

Notice of the hearing was sufficient to allow entry of default judgment under State
Office of Administrative Hearings Rules, 1 TEX. ADMIN. CODE §155.55.

Based on the above Findings of Fact, Respondent violated TEX. ALCO. BEV.
CODE ANN. §11.61(b)(13), on or about June 23, 2001, Respondent, its agent,
servant, or employee, was intoxicated on the licensed premises.

Based on the above Findings of Fact, Respondent violated TEX. ALCO. BEV.
CODE ANN. §11.61(b)(7), in that the place or manner in which Respondent
conducts its business warrants the cancellation or suspension of the permit based
on the general welfare, health, peace, morals and safety of the people and on the
public sense of decency.

Based on the above Findings of Fact and Conclusions of Law, Staff is entitied to a
default judgment against Respondent pursuant to 1 TAC § 155.55.

Based upon the foregoing Findings of Fact and Conclusions of Law, a cancellation

of Respondent’s Mixed Beverage Permit, MB401140, and Mixed Beverage Late
Hours Permit, LB401141, is warranted.

st

SIGNED this_{ _day of May 2002.

L EAH DAVIS BATES
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS



