
DOCKET NO. 589912 

§ BEFORE THE STATE OFFICE
TEXAS ALCOHOLIC BEVERAGE 

§
COMMISSION 

§ 

vs. § 
§ 

SHYTOWN LIMITED PARTNERSHIP I § 
§ 

OF 

D/B/A CORNER TAP 

PERMIT NO. MB-456256, LB-456257 § 
§

& FB-456258 
§

DALLAS COUNTY, TEXAS 

(SOAR Docket No. 458-01-1296) § ADMINISTRATIVE HEARINGS 

ORDER 

CAME ON FOR CONSIDERATION this 24th day of May, 2001, the above-styled and 

numbered cause. 

After proper notice was given, Ll-Jis case was heard by Administrative Law Judge Jerry Van 

a::.d 2djo-u:zr:~:J. r:1;: sar_t'.e day.
Harr.i..<'Tie. The hearing corrv;;ned on ;_\lazch 7, 2CDl, The 

Administrative Law Judge made and filed a Proposal For Decision contai1ling Findings of Fact 

and Conclusions of Law on May 8, 2001. This Proposal For Decision was properly served on 

all parties who were given an opportunity to file Exceptions and Replies as part of the record 

herein. As of this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review 

and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 

of Fact and Conclusions of Law of the Administrative Law Judge, which are contained in the 

Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this 

Order, as if such were fully set out and separately stated herein, except for Conclusions of Law 

Nos. 3 and 4. 

The Assistant Admnistrator is of the opinion that the Administrative Law Judge did not 

properly apply or interpret applicable law and rules in regard to Conclusions of Law Nos. 3 and 

4. As found by the Administrative Law Judge, the employee in this case is an owner, who has 

It is the position of the Commission that the "safe harbor" 
a direct interest in the permit. 

provisions of §106.14 of the Code protect only a permittee's employees and not an individual 

permittee/owner who is held to a higher standard as a permit holder. Therefore, this violation 

should not be restrained. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 

Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 

Code and 16 TAC §31.1, of the Commission Rules, that Permit Nos. MB-456256, LB-456257 
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and FB-456258 are hereby SUSPENDED. 

IT IS FURTHER ORDERED that unless the Respondent pays a civil penalty in the amou11t
of $1,050.00 on or before the 18th day of July, 2001, all rights and privileges under the above
described permits will be SUSPENDED for a period of seven (7) days, beginning at 12:01
A.M. on the 25th day of July, 2001. 

This Order will become final and enforceable on June 14. 2001, unless a Motion for
Rehearing is filed before that date. 

indicated below. 

By copy of this Order, service shall be made upon all parties by facsimile and by mail as 

WITNESS MY HAND AND SEAL OF OFFICE on this the 24th day of May, 2001. 

Randy a oug
Texas A coholic 

DABiyt 

David Schum
Shvtown Limited PartJlership I
d/b/a Comer Tap
RESPONDENT
P.o. Box 12345

~~;~[;;;~;}1Jt~~5
7000 1530 0003 1927 3142 

Administrative Law Judge . .State Office of Administrative Heanngs
Dallas, Texas
VIA FACSIMILE: (214) 956-8611 

Dewey A. Brackin
ATTORNEY FOR PETITIONER

D . . . 1. B . . nLegal lVlslon, Tex"s Alcoho lC everage ComnnssiO" 

Dallas District Office
Licensing Division 



--------------------

TEXAS ALCOHOLIC BEVERAGE COMMISSION 


CIVIL PENALTY REl'HITT ANCE 


DOCKET j\jtJJVIBER: 589912 
 REGISTER NUMBER: 

NAl\IE: Shytown Limited Partnership TRADENAME: Corner Tap 

ADDRESS: 2101 Greenville Avenue, Dallas, Dallas County, Texas 

DATE DUE: Juiy 18, 2001 

PERMITS OR LICENSES: MB-456256, LB-456257 & FB-456258 

AMOUNT OF PENALTY: $1,050.00 

Amount remitted $ Date remitted 

If you wish to a pay a civil penalty rather than have your permits and licenses suspended, you may 
pay the amount assessed in the attached Order to the Texas Alcoholic Beverage Commission in 
Austin, Texas. IF YOU DO NOT PAY THE CIVIL PENALTY ON OR BEFO&E THE 18TH 
DAY OF JULY, 2()01, YOU WILL LOSE THE OPPORTUNITY TO PAY IT, At"l) THE 
SUSPENSION SHALL BE IMPOSED ON THE DATE ANl) TIME STATED IN THE 
ORDER. 

Wnen paying a civil penalty, please remit the total amount stated and sign your name below. 
MAIL TillS FORM ALONG WITH YOUR PAYMENT TO: 

TEXAS ALCOHOLIC BEVERAGE COMMISSION 

P.O. Box 13127 


Austin, Texas 78711 


WE WILL ACCEIT ONLY U.S. POSTAL MONEY ORDERS, CERTIFIED CHECKS, OR 
CASHIER'S CHECKS. NO PERSONAL CHECKS. NO PARTIAL PAYMENTS. 

Your payment will not be accepted unless it is in proper form. Please make certain that the amount 
paid is the amount of the penalty assessed, that the U.S. Postal Money Order, Certified Check, 
or Cashier's Check is properly written, and that this form is attached to your payment. 

Signature of Responsible Party 


Street Address P.O. Box No. 


City State Zip Code 


Area Code/Telephone No. 


http:1,050.00


TEXAS ALCOHOLIC BEVERAGE COMMISSION 

Post Office Box 13127, Austin, Texos 78711-3127 (512) 206-3333 


http://www.tabc.state.tx.us Fax: (512) 206-3498 


May 16,2001 

Mr. Randy Yarbrough 
Assistant Administrator 
Texas Alcoholic Beverage Commission 

P. 0. Box 13127 
Austin, Texas 78711-3127 

Re: 	 Docket No. 589912 
T ABC v. Shytown Limited Partnership I 

d/b/a Corner Tap 

Dear Mr. Yarbrough: 

Please fmd enclosed a Proposal for Decision and exhibits in the above-referenced cause. 

No exceptions to the Proposal have been filed. 

After your review, please inform this office of your decision. We will then draft an Order 

conforming with your judgment. 

Thank you for your attention to this matter. 

DAB/yt 
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TEXAS ALCOHOLIC BEVERAGE § BEFORE THE STATE OFFICE 
COM{\.CISSION ;) 
Petitior:er § 

§ 
v. § 

§ 
SH'{TOWN LIMJTED PARThERSHIP I ss OF 
D/B/A COR."JER TAP § 
PERMIT NOS . .LviB-456256, LB-456257 ~ 
& FB-456258 § 
DALLASCOL~TY.TE~~S § 
(TABC CASE NO. 589912) § 
Respondent § ADlv1INISTRATlVE HEARI'JG 

l'ROPOSAL FOR DECISION 

TI1e Texas Alcoholic Beverage Commission staff (Staff) brought this disciplinary action 

against Shytown Limited Partnership I, d/b/a Corner Tap (Respondent), 2lleging that on or about 

March 17, 2000, Respondent, its agent, servant, or employee sold ·with criminal negligence an 

alcoholic beverage to a minor. The Administrative Law Judge finds thal Respondent's employee 

sold with criminal negligence an alcoholic beverage to a minor, but recommends that Respondent 

not be subject to discipline because the act ofthe employee should not be attributable to Respondent 

pursua;<t to TEx. ALCO. BEV. Com; At-:x § 106.14(a) (Vemon 1995 and Supp. 2000). 

I. JURISDICTION, NOUCE, A1~D PROCEDURAL HlSTORY 

Xo contested issues of notice, jurisdiction, or venue were raised in this proceeding. 

Therefore, these matters are set out in the findings of facl and conclusions of law \Vilhout further 

discussion here. 

On l'vfarch 7, 2001, a hearing was held before Jerry Var1 Hamme, Administrative Law Judge 

(ALJ), Stme Office of Administrative Hearings, at 6333 Forest Park Road, Suite 150-A, Dallas, 

Dallas County, Texas. Staffwas represented by its attomq, Dew·ey Brackin. Respondent appeared 

pro se. The record was closed on that date. 

II. LEGAL STAJI.J)ARDS A.i'>;'D APPLICABLE LAW 

Pursuant to TEX. 1\l.CO. Bcv. CODE A..'VI.§ 1 06.13(a) (Vernon 1995 <md Supp. 2000), the 

Texas Alcoholic Beverage Commission (Commission) may cancel or suspend a permittee's pem1its 

for not more than 60 days if the permittee sells v.ith criminal negligence an alcoholic beverage to 

a mmor. 
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Pursuant to TEX. ALco. BEv. CooE Ar-;'l. ~ 1.04(11) (Vernon 1995 and Supp. 2000), a 

"permittee" is defined as the person who is the holder ofthe permit, or an agent, servant or employee 

of that person. 

However, pursuant to TEX. ALco. BEV. CODE A'<N. § l06.14(a) (Vernon 1995 a.11d Supp. 

2000), the actions of an employee who sells an alcoholic beverage to a minor are not attributable to 

the em::Jloyer if (1) the employer requires its employees to attend a Commission-approved seller 

training program; (2) the employee has actually attended such a training program; and (3) the 

employer has not directly or indirectly encouraged the employee to violate such law. 

III. EVIDEJ'\CE 

1. 	 Staff's Evidence 

Detective DeWees with the Dallas Police Department, Vice Section, testified that he 

accompanied a minor, Ms. Tricia Runnels, into Respondent's establishment on March 17, 2000 Ms 

Runnels, who was bom on June 10, 1981, looked younger than 21 years of age and was wearing 

clothing consistent witl1 that worn by young people. Det. DeWees testified that he observed Ms. 

Rllimels go up to the bar and purchase a Coors Light beer from the bartender, Leslie Cooke. 

Petitioner stipulated on the record that Respondent requires its employees to attend a 

Corm11ission-approved sellertrainingprogra.."Tl, that JV'ti. Cooke had actually attended such a training 

program, and that there is no evidence Respondent directly or indirectly encouraged Mr. Cooke to 

violate the law by selling an alcoholic beverage to a minor. 

2. 	 Respondent's Evidence 

Leslie Cooke testified that he was the bartender at Respondent's establish.-ment on the date 

in question. Mr. Cooke was certified on that date as having completed a Conunission-approved 

seller training program. 

Mr. Cooke testified that the establishment was particularly busy on that date because it was 

St. Patrick's Day, and that two bartenders and two door checkers did not show up for work, making 

it particularly difficult to watch for minors. He also testified that he was a 40% co-ovmer in 

Respondent's establishment and that the majority shareholder, David Schum, owns the remaining 

60% a...<d can tenninate iv1r. Cooke's employment. 

IV. A._"'ALYSIS 

There are two issues to be decided: (1) whether an alcoholic beverage was sold with criminal 

negligence to a minor; and, if so, (2) whether that act is attributable to Respondent 
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1. Sale to a Minor 

a. Alcoholic Beverage 

The evidence shows that Respondent sold Coors Light beer to Ms. Tricia Runnels. The AU 

infers from the evidence that Coors Light beer is an alcoholic beverage as defined in TEX. ALco. 

BEY. CODEA~K § 1.04(1). Sec Dixon v. State, 262 S.W.2d 488 (Tex. Cr App. 1953). 

b. IYlinor 

Petitioner presented evidence showing that Ms. Runnels was a minor at the time of the sale. 

Respondent presented no evidence rebutting Petitioner's evidence that .\ls. Runnels was w1der 

21years of age at the time she purchased the beer 

c. Criminal Negligence 

Criminal negligence is defined in§ 6.03 oft..l:te Penal Code as a "gross deviation from the 

standard of care that an ordinary person would exercise under all the circwnstances as viewed from 

the actor~ s standpoint. ~~I 

The "actor's standpoint," in the instant case, is Respondent's. Respondent knows, or 

certainly should know, that minors attempt to purchase alcoholic beverages from licensed premises. 

Respondent also knows, or should know, that as a pennit holder in a highly regulated industry 

Respondent has an aft!rmative obligation to not sell alcoholic beverages to minors. It is incumbent 

upon l11e holders ofsuch permits to take the necessary steps. and to make the necessary observations, 

to ensure that alcoholic beverages are not sold to minors. That is all the more important when a large 

number of patrons, as was present on St. Patrick's Day, is coupled v.ith a shortage of working 

personnel. Such a situation increases the risk that minors will attempt to purchase alcoholic 

beverages. 

In the instant case, Respondent's bartender observed a youthful-looking18-year-old, wearing 

1Tex. Pen. Code Ann. § 6.03(d) (Vernon 2000) states as follows; 

A person acts with criminal negligence, or is criminally negligent, with respect to 

circumstances surrounding his conduct or the result of hi> conduct when he ought to be 

aware of a substantlal and unjustifiable risk that the circumstances exist or the result will 

occur. The risk must be ofsuch a nature and degree that the failure to perceive it constitutes 

a gross deviation from the standard ofcare _that an ordinary person would exercise undL-T all 

the circumstances as viewed from the actor's standpoint. 

In addition. pursuantto Tex. Pen. Code Ann.§ 6.02(d) (Vernon 2000), "criminal negligence" constitutes the 

lowest degree ofculpable mental state ofthose listed in this section (i.e. intentional, knowing, reckless, and 

criminal negligence.) 
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clothing consistent with that worn by young people, attempt to purchase a beer_ By making the sale 

to the minor, \>ithout conducting an adequate review of the minor's identification or taking note of 

her obvious signs of youth, Respondent's bartender exhibited criminal negligence. 

2. Employee's Action Attributable to the Employer 

Pursuant to TEx. ALco. BEV. Co8E A>ri'. § 106.14(a) (Vernon 1995 and Supp. 2000), the 

Commission has provided a '"safe harbor" for employers who require their employees to attend 

Commission-approvedsellertrainingprograms. See Pena v. Neal, 901 S.W.2d 663,667 (Tex.App.-

San Antonio 1995. WTit denied). The apparent intent ofthis statute is to protect employers who have 

taken steps to ensure that their employees are adequately trained regarding sales to minors. 

:n the instant case, however, the employee bartender who sold tl1e alcoholic beverage to the 

minor is also a minority partner in Respondent's general partnershiJ2- Petitioner arg-ues_, therefore, 

that th.:: safe ii'Urbor provision should not apply to Respondent. 

Petitioner contends that Ll}e bartender who sold the alcoholic beverage to the minor was an 

O'hneL not a mere employee. TI1e purpose of the statute is to protect the employer from the acts of 

its employees. It is not intended to protect the owner from its ovm acts. 

Respondent, however, argues that since the bartender was only a 40% owner of tl1e 

partnership, and was suqject to termination by t.'le 60% ovmer for twJa;\ful acts-- such as for selling 

alcoholic beverages to minors-- the bartender should be considered an employee of Respondent for 

purposes of this statute. Accordingly, Respondent argues, it should be sheltered from the 

consequences of the employee's actions. 

Although Petitioner's position is certainly understandable, Respondent's position appears to 

be more in keepi_>1g with the legislative intent regarding tl1e safe harbor statute. 

It is possible to envision a scenario in which a permittee or licensee may allow any or all of 

its employees to obtain an ov,nership interest in the company_ Unlike the instant case where there 

are only two co-o'hners, the company might, for example, allow its employees to buy stock in the 

company, or give shares of the company to employees as bonuses. In such a case, any number of 

employees could also be considered as co-owners. 

This would be particularly true of a publicly traded company. Employees could buy stock 

in the company and, by virtue of being shareholders, also be considered co-owners. In fact. a large 

company with multiple locations could have hundreds of employees holding minimal ownership 

interests in the company. In such a case an employee holding less than 1% interest in tl1e company 

who sells an alcoholic beverage to a minor, could, using Petitioner's reasoning, negate the safe 

harbor provision forLi-)e permittee or licensee, despite th.e permittee or licensee ha-ving met all three 

requirements under the safe harbor statute. 

Such a result does not appear to be in accordance v.~tl1 the legislative intent. A pem1ittee or 

licensee who takes the necessary steps to meet the three prongs of the sate harbor statute should be 

able to enjoy the protection it affords. TI1e fact that the employee also has an ov.nership interest in 

the permittee or licensee should not make the actions of the employee p~r se arrributable to tl1e 
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employer. 

V. RECOiVI'YlENDATION 

The ALJ recommends that Respondent's permits not be suspended. The sale of an alcoholic 

beverage w a minor by Respondent's employee in the instant case should not be attributable lo 

Respondent. 

FINDINGS OF FACT 

All parties received notice ofthe hearing, all parties appeared at the hearing, and no objection 

1. 	
was made to jurisdiction, venue, or notice. 

2. 	 Respondent, Shytovm Limited Putnership d/b/a Corner Tap, 2101 Greenville Avenue, 

Dallas, Dallas County, Texas, holds Mixed Beverage Permit. MB-456256, Mixed Beverage 


late Hours Pem1it, LB 456257, and Food and Beverage Certificate, FB-456258, issued by the 


Commission on September 20, 1999. 


On March 17, 2000, Leslie Cooke o\\ned a 40 %share in Respondent's establishment. The 


3. 

majority shareholder, David Schum, ov-.ued the remaining 60% and had the authority to 


tem1L'late Mr. Cooke's employment 


Onthat date, Leslie Cooke was an employee in Respondent's establishment and was working 


4. 

as a bartender. 


l'vlr Cooke had been required by his employer to attend a Commission-approved seller 


5. 	
training program and had actually attended such a training program. 


Mr. Cooke was certified as having attended a Commission-approved seller training progran1. 


6. 


On that date, Detective DeV-iees, Dallas Police Depart1nent, Vice Section, accompanied Ms. 


7. 	
Tricia RunJ1els, a minor whose date of birth is June 10, 1981, L'1to Respondent's 


establislu-nent. 


8. 	 Ms. Runnels purchased a Coors Light beer from 1-&. Cooke. 

9. 	 Ms. Runnels looked younger than 21 years of age. 


Ms. Runnels driver's license had printed on it in capital letters, "Ui'.TDER 21 DRIVER 


10. 

LICENSE." 


Mr. Cooke's employer did not directly or indixectly encourage him to violate the law by 


11. 	
selling the Coors Light beer to the minor. 


Petitioner instituted disciplinary action against Respondent alleging Respondent sold 


12. 
alcoholic beverages to a minor with criminal negligence in violation of TEX. ALCO. BEV. 

COOEA?-JN. § 106.03 (Vernon 1995 and Supp. 2000), and was therefore subject to discipline 
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pursuant to TEx. ALCO. BEY. COuEAl\1\. § 106.13(a) (Vernon 1995 and Supp. 2000). 

13. 	 A hearing was held on March 7, 2001, at tite offices of the State Office of Administrative 
Hearings, Dalias, Dallas County, Texas. Staff was rep<esented by its attorney, Dewey 
Brackin. Respondent appeared pro se. 

CONCLUSIONS OF LAW 

1. 	 The Texas Alcoholic BeYer age Commission (Commission) has jurisdiction over this matter 
t:nder TEX. ALCO. BEV. CODE A'-'1. Subchapter B of ch. 5, §§ 6.01 and 1!.61 The State 
Office of Administrative Hearings has jurisdiction over all matters related to conducti1tg a 
hearing in this proceeding, including the preparation ofa proposal for decision \\ith findings 
of fact and conclusions of law, under TEX. Gov'T Coo£ A"'N. §2003 .021 (Vernon 2000). 

2. 	 Based on Findings of Fact Nos. 4 and 7-10, Respondent's employee sold with criminal 
negligence an alcoholic beverage to a minor. TEX. ALCO. BEV. CODE A'<"\". § 106.13(a) 
(Vernon 1995 and Supp. 2000). 

.J. 	 Based on Findings of Fact Nos. 5, 6, and 11, and Conclusion ofLawNo. 2, the actions of 

Respondent's employee arc not attributable to Respondent TEX. ALCO. BEV. CODE A""'· 
§ l06.14(a) (Vernon 1995 and Supp. 2000). 

4, 	 Based on the foregoing Findings <md Conclusions, Respondent should not be subject to 
discipiine by the Commission. 

\
SIGNED tilis 8th day of;\;Iay, 2001. 

.Administrative Law Judge 

State Oft!ce of Administrative Hearings 
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