DOCKET NO. 579589

IN RE AGUSTIN FELIPE MADRIGAL § BEFORE THE
D/B/A MADRIGAL LOUNGE §
PERMIT NO. BG-307629 §
§ TEXAS ALCOHOLIC
_ §
EL PASO COUNTY, TEXAS §
(SOAH DOCKET NO. 458-99-0301) § BEVERAGE COMMISSION

ORDER

CAME ON FOR CONSIDERATION this 13th day of September 1999, the above-styled
and numbered cause.

After proper notice was given, this case was heard by Administrative Law Judge Louis
Lopez. The hearing convened on April 5, 1999 and adjourned April 3, 1999. The Administrative
Law Judge made and filed a Proposal For Decision containing Findings of Fact and Conclusions
of Law on June 15, 1999. This Proposal For Decision was properly served on all parties who were
given an opportunity to file Exceptions and Replies as part of the record herein. As of this date
no exceptions have been filed.

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review
and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings
of Fact and Conclusions of Law of the Administrative Law Judge, which are contained in the
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this
Order, as if such were fully set out and separately stated herein. All Proposed Findings of Fact
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are
denied.

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage
Code and 16 TAC §31.1, of the Commission Rules, that the Respondent’s CONDUCT SURETY

BOND be FORFEITED.

This Order will become final and enforceable on QOctober 4, 1999, unless a Motion for
Rehearing is filed before that date.

By copy of this Order, service shall be made upon all parties by facsimile and by mail as
indicated below.



WITNESS MY HAND AND SEAL OF OFFICE on this the 13th day of September, 1999.

On Behalf of the Administrator,

%‘.‘
-
ST Npiuess)
o i f M /‘ %'\‘.

Randy‘gyarbéé)ugh, ;’}{f’xssistant Adﬁ'%jnis%rgtor

Texas Alcoholic Beverage Comrtission’

DAB/smy

The Honorable Louis Lopez
Administrative Law Judge

State Office of Administrative Hearings
9434 Viscount, Suite 102

El Paso, Texas 79925

VIA FACSIMILE (915) 595-0362 and
REGULAR MAIL

Shanee Woodbridge, Docket Clerk
State Office of Administrative Hearings
300 West 15th Street, Suite 504
Austin, Texas 78701

VIA FACSIMILE (512) 475-499%4

Gary Aboud

ATTORNEY FOR RESPONDENT

400 E. Overland

El Paso, Texas 79901

CERTIFIED MAIL/RRR NO. 7. 473 037 514

Dewey Brackin
ATTORNEY FOR PETITIONER
TABC Legal Section

Licensing Division
El Paso District Office
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DOCKET NO. 458-99-0301
(TABC NO 579589)

TEXAS ALCOHOLIC BEVERAGE BEFORE THE STATE OFFICE
COMMISSION
VS, OF

AGUSTIN FELIPE MADRIGAL
dba MADRIGAL LOUNGE
PERMIT NO. BG-307629
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EL PASO COUNTY, TEXAS g

ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

The Staff of the TEXAS ALCOHOLIC BEVERAGE COMMISSION (Staff), Petitioner.
brought this action against AGUSTIN FELIPE MADRIGAL dba MADRIGAL LOUNGE,
Respondent, {0 establish that the criteria for the forfeiture of Respondent’s conduct surety
bond had been met under the Texas Alcoholic Beverage Code (hereinafter Code} and under
the Texas Alcoholic Beverage Commission Rules (hereinafter Rules), which are found in &
Texas Administrative Code Respondent did not contest the forfeiture but did present one
legal issue. This proposal finds that the criteria for forfeiture have been met, and ire

Commission may forfeit Respondent’'s conduct surety bond.

A hearing was heid in £l Paso with both sides represented by attorneys. Respondent
did not offer controverting evidence or counter argument to the action proposed by e
petitioner after having the opportunity 1o review the esvidence. The sole iegal issug was
whether the ALJ has the authority to set ihe amount of the bond forfeiture.

REASONS FOR PROPOSED DECISION

Respondent urged, both in oral and wrilten closing arguments, that the PFL
recommend that the forfeiture amount be 15% of the bond. This argument was based o7
Code §11.70 which talks about a judgment for 15% of the face value of the bond.

The Staff contended that an ALJ had no quthonty to set the amount of the forfeiturs
I based this on the claim that Code §11 70 did not apply 10 this proceeding but that rathe’
Rule 33 24()(2) specified the authority of an ALJ.

1t appears fromthe context of Code §11.70 that the judgment it mentions would be ¢ne
made by a court in Travis County in the event the commission had to begin court action 12
collect on the bond. Additionally, an administrative decision in 2 TABC case is not consic-
ered a court judgment but is only @ proposal for 8 gecision that 1s tO _be_u;timately made Uy
the relevant state agency. Rule 33.24())(2) stales tha_t_a-hearéﬁg ©an be requested by =
Licenses to determine whether the “criteria for forfetture” .h:ave;béen satisfied.
mention of the AlLJ making any determination on the praper amounp-whgtber full or parti=i--
of the bond to be forfeited Ga BT
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Accordingly, it is found that an ALJ simply has no authority in a conduct surety bond
case to make any recommendation on the proper amount of forfeiture and that the criteria for
forfaiture have been met because Respondent’s license was canceled because of a subler-
fuge application. A forfeiture may be sought.

FINDINGS OF FACT

1. AGUSTIN FELIPE MADRIGAL dba MADRIGAL LOUNGE, Respondent, was issued

Wwine and Beer Retailer's Permit BG-307629 by the Texas Alcoholc Beverage

Commission ("Commission’} on May 17,1995, far the Madrigal Lounge al 2314 Myrtle
Avenue, Bl Paso, Texas. The permit was continuously renewed untl canceled.

2 Noiice of hearing was sent to the parties on March 1,1999, and received, to which the
parties stipulated. The parties appeared at the hearing.

3. On Aprit 5, 1899, a hearing was heild pefore Administrative Law Judge Louis LopeZ i
the El Paso office of the State Office of Administrative Hearngs at 9434 Viscount
Boulevacd, Suite 102. The Petitioner was represented by attorney Andrew del Cueto

The Respondent was represented by attorney Gary A. Aboud Evidence was
received, and the hearing was closed an the same day.

4 On March 5, 1998, i was determined that Respandent had submitted a sutterfuge
application.
5. Cansequently, Respondent’s permit was canceled on Aprit 24, 1998,

CONCLUSIONS OF LAW

1. The Texas Alcohofic Beverage Commission has jurisdiction over this matter pursuar:
to Texas Alncholic Beverage Code (Code) Sections 5231--5.44 6.01(b). 25 04{b), anc
6171, ;
2 \enue was proper in accardance with Code §11.015 and 1 Texas Administrative Coce
§155.13
3 Service of proper notice of the hearing was made on Respondent pursuant 1o Code

§1163 and the Administrative Procedure Act Texas Government Code §§2001 057
and 2001.052.

4. The State Office of Administrative Hearings has jurisdiction over matters related to the

hearing in this proceeding pursuant to Code §5 43(a) and Tex. Govt Cods Chapte!
2003 _

5. Under Code §§6 01 and 61.71, the Commission may revoke a hicense or permit if the

hotder vialates a provision of the Code or a tule of the Cammisston.
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6. Under Texas Alcoholic Beverage Commission Rule 33 24(j), found in 16 Texas
Administrative Code, a permittee is subject to forfeiture of its conduct surety bond after

its permit is canceled.
7. Based on the foregoing, Respandent's cenduct surety hond may ha forfeited.

8. An ALJ has no a'uthority in a conduct surety bond case to make any recommendation
on the amount of the bond fodeiture.

SIGNED this _15th  day of June, 1899,

j &L
_ LOuIS. L@PEZ v
CABMINIE TRATIVE LAW JUDGE o

STATE OFFICE OF ADMINISTRATIVE HEARINGS

By

{13)5158 93030 1MADRIGAL PFO



