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COMMISSION, Petitioner ' §
| $
W, 5 OF
§
ARACELI CADENA B/B/A §
CLUB LOS DOS LAREDOS, '§
Respondent g ADMINISTRATIVE HEARINGS

i PROPOSAL FOR DECISION

The Texas Alcoholic Beverage Commission {TABC) Staff’ broughrt this disciplinary action

| against Aracell Cadena d/b/a Club Los Dos Laredos (Respondent), alleging thar Respondent
commitizd a viciation® of the Texas Alecholic Beverage Code {the Code) by permitting the use or

isplay of the Respondent’s TABC-issued permit and license in the conduct of a business for the

[N

benefit of a persca not authorized by law to have an mrterest in the permit. The TABL Staff seeks

cancellationof Ke :.pc:lnde“‘t’s permit and Iicenf:é The Administrative Law Judge (ALD finds TABC

Srafls evidence insufficient to establish the abo e-listed violation. The ALJ recommends thafne

| enforcement action ve ialken against Respoﬁdem,
i

JIRISDICTION, NGTICEi AND PROCEDURAL HISTORY
TABC has jurisdiction over this matter ilndsr TEX. ALCO. Bev., CODE ANN.chs. 3.6, 11,2
‘ 70, and 109, The State Office of i&amlm:.tratwe Hearings {SOAH) has jurisdict er ali matters
relating to conducting a hearing in this pr hceeﬁmg including the preparation of a proposal for

el

decision with fAndings of fact and conf*‘mmns of law, under TEX. Gov'T CODE ANN. ch. 2001

There were no contested issues concerning no‘ucu or junsdiction in this proceeding. Accordingly,
thoge matters will be addressed in the ﬁ:'mdmgs of Fact and Conciusions of Law sections of this

|
The Cormmission or agninisirator may suspend for not more than 60 days or cancel zn original or
7zl permit rand after notice and hi,armg that any permittee viclsted a provision of the Code or 2 ule of
the Commission. TEX ALCO. BeEv. CORE ANN. § 116102}
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Froposal for Decision.

OnNovember 17,2006, a hearing was convenad before AL Tanya Cooper. TABC Staff was
represented by Judith L. Kennison, TABC Staff Arorney. Respondent appeared and represenied

ur

herself at the hearing, The record closed on November 20, 2006,
II. EVIDENCE

Respondent holds 2 "Wine & Beer Retailer’s On-Premise Permit and 1{eta fer’s On-Premise
Latz Hows License, BG-6203500, issued by TABC to Aracelt Cadena d/b/a Club Los Dos Laredos,
iccated at 301 E. Ave B, lemple, Bell Coumty, Texas. TABC Sfaff asserts that Respondent
participated In & subterfuge in the operation of the above-listed premise because she permirted the
use or display of the permit and license in the conduct of a business for the benefit of'a person not

utherized by law to have an interest in the permit

3]

- 2

James Clayiton Pratt, an enforcement officer for the Texas Comptroller’s Office, testified that
hie was assigned to collect past due mxes from Respondent in rejation to the Qp—cration of this
Licensed premise. He said that he had visited the licensed premise, but no one had been there at the
time of his visit, Mr. Praft stated that later on, Respondent’s brother, Ramon Cadens, came into the

Comptreller’s Office and advised that he wanted 10 take care of the past due taxes concerning hus

Mr. Pratt said he inquired about Mr. Cadena’s interest in Respondent’s business. According

vir. Pratt, Mr. Cadena advised that he was taking care of Respondent’s licensed prermise while she
family marter in Mexico, Mr. Pratt stated that he asked Mr. Cadena why be had not

rmiit to operate the leensed premize under his own and Mr.

Cadena revealed that he had a criminal history that would preclude his ability 1o secure 2 TABC-

1 pErmit Or fcense.
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V. Prai testified that he did not aceept the past due tax payment from Mr. Cadena because
s was not listed as a person with any authorized connection to the tax account. He further said that

- rzported this information to TABC Statf because he believed the operation of this licensed

premiise, as deseribed by Mr. Cadeua, was illegai

Agent B, Suarez said in his estimmony that be was advised by | Wir, Pratt concerning his

suspicions about this licensed premise’s pperations. Agent Suarez stated that hie Lad met with
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Respondent while her application was being proc -essed in 2003, Respondent had

n on her application; and there was a question 1 shout her eriminal history, Duning a
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g. Agent Susrez said that he haid specifically asked Respondent about her brother, Ramon

B (P = iy
Ceadéna, and ho

w he was emploved, because Mr. Cadena had called several times with questions
concerning Respondent’s application. At the time. Respondent told Agent Svarez that Mr. Cadena
was self emplioved in the construction business. A ccording to Agent Suarez, Respondent was aware

Jut the application process that the licensed premise was required io be under her exclusive

| control

gent T3, Garciz, a TABC Staff enforcentent inv aat-_aton testified that he went to the

A
f'.L,_

| ficensad premise on Evia;rch 29, 2006, to follow up on Mr. Praft’s report of & possible ongoing

rerfuge operation. Uponentering iag! licensed premise, Apent Garcia contacted M. Cadena, who

cvening as the licensed premise’s bartender. Aler advising My, Cadena

Lt

concerning his rights against seif-incnimination, Mr. Cadena agreed to speak with him about the

it Cadena said that Respondent owned the Heensed prs emise, but that he was operating 1t

51 her until she could return to operate the bar on weekends. Mr. Cadena told Agent Garcia that he

| wes curTently responsibie for opening and closing thelicen ed premise for business, and that this had

ze. According

sop the arancement between himsell and his sister since opeming e Licensed prem

o i LA

| ta My, Cadena, Respondent was away working on a job in Pflucerville, Texas.
|
|
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Agent Garcia said he asked to see some of the licensed premise’s recerds, which Mr. Cadena

oduced Som him. These records included utility bills and bank statements. Agent Garcla, noted

izf L 4 1

T
:

ihet the electric bill for {he licensed premise was in Mr. Cadena’sname. When asked zbout this, Mr.

adena replisd that he had opened the account in Respondent’s absence, so the account was listed

nisname. In reviewing bank statements with Agent Garcia, Mr. Cadena said that he was authorized

o]

10 make deposits and withdraw fimds fromn the licensed premise’s bank account. Mr. Cadena also

ssid that he had 2 credit card issued in his name, which was used for making supply purchases

neccssary in operaung the Heensed premise.  All other utilities, incl uding the telephone bill, were

Hsted In Bespondent’ s name.
P

Agent Garcia said that he beleve =3 Mr. Cadena was in control of the licensed premise because

LAl

Agent Garcia had made several attempts to speak with Respondent and was never able to contact her.

Consequently, he testified that Res ondent’s permit and lcense should be canceliled.
P
Il ANALYSIS
Cection 109,53 of the Code provides for several activities thatare prohibited inthe operation

remise.” Collestively. th =s¢ violations are frequently referred to as ¢ng gaging ina

subierfuge. And while the term “subterfuge” i3 not specificatly defined within the orovisions of the
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Code. its common meaning is defined as a deception in order to. .. escape. of evade: or a deceptive
devico o7 stratagem. (Sec Webster's Collegiate Dictionary, Tenth Edition).

TABC Sialf in its Notice of Hearing provided 1o Respondent, elected to allege that
Resnondent was in viclation of the Code because she had consented to 1he use or r display of her

crivities which can compTise & subterfuge operation in v 1alstion of the

;ing are same of the
onsent 1o the use of or Gilow kis permil to be Gisplaved by or used by any persoi niher than

chisive ocoupancy and sontrol of

ode: No person shial
f;r’C O7TE f!} “V‘fC‘f"J f"I{" LRI F oy fssued
ansed premises i every phiase of the storage, disribution,
rages purchased, stored of soid oo ihe licensed premises; and any dev
o7 the emiployses, premses or business of the permilies o person ather than e

- every pertnitree shall lrave and meiTiam ex
pDS=C~,-S}Dll and wransportaticn and sale of all
ice, scheme or plan which

c‘u”{,hcﬂ c Lever
parmutteg shall be

surranders con
infswicl, TEX, ALCO. BEV. CODE ANN, § 103, 3. (Emphasis added).
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pezmit in the conduct of a business for the benefit of a person pot authorized by law 1o have an
inierest in the permit, Put ancther way, TABC Staft asserted that Respondent allowed her permit
a=d Heense 10 be used by her brother, Rameon Cadena, 1o conduct business at the licensed premise
for the benefit of himself, 2 person who was not otherwise legally qualified to hold a TABC-issued

permit or Heense. TABC Seaff failed to meetits burden of nroof concerning the violation it alleged.

The evidence showed that Mr, Cadena was operating the licensed pramise in Pespondent’s
absence. However apart from a single utility account that appeared in Mr. Cadena’s name, Mr
Cadena’s actions (opening and closing the business, purchasing supplies, making deposits into
Respondent’s bank account, ew.) appeared o be akir: 1o the activities performed by a general
imanager of & business, Other wtility bills, the licensed premise’s tax account, and bank statements

reflected Respondent’s name.

More importantly, there was ns evidence of what, if any. benefit Mr. Cadena was receiving
operation of this licensed premise, which is crucial in establishing TABC Staff’s
ion in this matter. Mr. Cadena repeatedly stated that he was operating the licensed
nondent’s beneflt while she wag away. Absent the showing of what benefit Mr,

Cadena was receiving from the licensed premise’s operation. the ALJ recommends that 1o

arforcernent action be teken against Respondent in connection to this mater.
[l FINDINGS OF FACT

I A raceli Cadena. d/b/a Club Los Dos Laredos (Respondent) helds a Wine & Deer Retailer's
Cin-Prermise Permit and a Retailer’s On-Premise Late Hours I icense, BG-620300, 1ssued by
Le Texas Alcoholic Beverage Commission (TABC). for the premises located 2t 301 E. Ave

. 7006 Respondent was away from her licensed premoiss e ferrad to in Finding

&
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ena performed activities, such as ordering supplies, paying bills, and bartending

while the business was opern.

No evidence was presented to establish that the licensed prermise was operated for Mr.
Cadena’s benefit, or any other person other than Respondent.

. 4 hearme was convened at with Administrative Law Judge Tanysa
~aoper. State Office of Administrative Hearings, presiding. TABC Staff was represented

b Judith L. Kennison, TABC Staff Attorney. Respondent appeared aad
ke racord in matier closed on November 20, 2006,

IV. CONCLUSIONS OF LAW

The Texas Alsoholic Beverage Commission has jurisdiction over this proceeding pursuant

1n Tex, ALCO. Bev. CODE ANN, chs. 3, 6, 11, 25. 70, and 109.

The State Office of Administrative Hearings has jurisdiction over all matlers relating to
corducting & hearing in this proceeding, including the preparation of a proposal for decision
with findings of fact and conclusions of law, pursuant to Tex. Gov't CopE ArN. chs, 2001

ent received adequate notice of the hearing as required by TEX. Gov'T CODE ANN,

Lig

:

051 and 2001,852.

- 5, Respondent did not perrait the use oF display of her

Based upon Findings of FactNos. 2
1 the conduct of a businass for the benelit of a person not

TABC issued permit and license 1
authorized by law to have an interest in the permit.

Eased upon iadings of Fact Nos. 2- 5, and Conclusion of Law No. 4, no enforosment acticn
showld be taken against Respondent’s Wine & Beer Refailer’s On-Premise Permit and
Retailer's On-Premiss Late Hours License BG-620500 issued by TABC for the violation

aileged in this procesding.

DATE SIGNED: DECEMBER 4, 2606,
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\PANYA COOPER,
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS




