DOCKET NO. 615994

IN RE LASER MAGIC INC. § BEFORE THE TEXAS
D/B/A LASER MAGIC §
PERMIT NOS. MB475022,LB475023 §
§
§ ALCOHOLIC
§
TARRANT COUNTY, TEXAS §
(SOAH DOCKET NO. 458-05-7502) § BEVERAGE COMMISSION
ORDER

CAME ON FOR CONSIDERATION this 12th day of May, 2006, the above-styled
and numbered cause.

After proper notice was given, this case was heard by Administrative Law Judge
Monica Garza. The hearing convened on December 9, 2005, and adjourned on January
30, 2006. The Administrative Law Judge made and filed a Proposal For Decision
containing Findings of Fact and Conclusions of Law on March 22, 2006. This Proposal For
Decision {attached hereto as Exhibit “A”), was properly served on all parties who were

given an opportunity to file Exceptions and Replies as part of the record herein. As of
this date no exceptions have been filed.

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after
review and due consideration of the Proposal for Decision, Transcripts, and Exhibits,
adopts the Findings of Fact and Conclusions of Law of the Administrative Law Judge,
which are contained in the Proposal For Decision and incorporates those Findings of Fact
and Conclusions of Law into this Order, as if such were fully set out and separately stated
herein. All Proposed Findings of Fact and Conclusions of Law, submitted by any party,
which are not specifically adopted herein are denied.

IT 1S THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcohol-
ic Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic
Beverage Code and 16 TAC §31.1, of the Commission Rules, that Respondent’s permits
be renewed, pursuant to §11.43 of the Code.

This Order will become final and enforceable on June 2, 2006 unless a Motion
for Rehearing is filed before that date.

By copy of this Order, service shall be made upon all parties by facsimile and by
mail as indicated below.



SIGNED on this 12th day of May, 2006, at Austin, Texas.

JF/dn

The Honorable Monica Garza
Administrative Law Judge

State Office of Administrative Hearings
VIA FACSIMILE 817-377-3706

John Gamboa
ATTORNEY FOR RESPONDENT
VIA FACSIMILE 817-885-8504

Laser Magic Inc.

d/bfa Laser Magic
RESPONDENT

6025 Camp Bowie Blvd.
Ft Worth, TX 76116-5621
CERTIFIED MAIL NO.

On Behalf of the Administrator,

ene Fox, Assistent Administrator
Texds Alcoholic Beverage Commission

RETURN RECEIPT REQUESTED
Tim Griffith

ATTORNEY FOR PETITIONER
VIA FACSIMILE 214-678-4001

Licensing Division

Ft. Worth District Office
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State Office of Administrative Hearings

N

Shelia Bailey Taylor
Chief Administrative Law Judge

March 22, 2006

Alan Steen, Administrator VIA FACSIMILE 512/206.3498
Texas Alcoholic Beverage Commission

RE: Daocket No. 458-05-7502; Texas Alcoholic Beveraze Commission, Petitioner, Rick Sk¢ddy, Protestant v
Laser Magic Inc d/b:a Laser Magic (Y aBC Case No. 615924)

Dear My, Steen:

Enelosed please find a Proposal for Decision in the above-referenced canse for the consideration of the Texas

__lcoholic Beverage Commission. Copies of the proposal are being sent to Tim Griffith, attorney for Texas
Alcoholic Beverage Commission, and to John Gamboa, Attoruey for the Respondent. The Texas Alcoholic

~/ Beverage Commission(TABC) stafT (Petitioner) received a protest regarding 2 renewal application by Laser Magic,
Inc d'b/a Laser Magic (Respondent) for a Mixed Beverage Permit and Mixzd Beverage Late Hours Permit.  Rick
Sheddy {(Protestant) allcged that the place or manner in which Respondent may eonduct its business warrants denial

of Lhe pannits based on the general welfare, health, peace, merals, and safety of the people and on the public sense

of decency, in viclation of the Texas Alcoholic Beverage Code. Petitioner took no formal position i this maticr.

For reasons discussed in this proposal, thie Administrative Law Judge (ALT) recommends renewal of Respondent’s
permls

Pursuant to the Administrative Procedure Act, each panty has the right to file exceptions 1o the proposal,
zccomparied by supporting briefs. Exceptions, replies to the exceptions, and supporting briefs must be filed with
(the Corrumission according 1o the ageney'srules, with 2 copy to the State Office of Administrative Hearings, located
a1 6777 Camp Bowie Bivd,, Suite 400, Fort Worth, Texas 76116, A party filinp exceptions, replies, and briefs must
serve a copy on the other party hereto.

Sincerely,

%YM@) }t@’\f

Monica Garza
Administrative Law Judge

'Grdad
.im Griflith, TABC Suaff Atterncy, VIA FACSIMILE 214/678-4001
—~ John Gamboa, Attomey for Respondent, V1A FACSIMILE §17/885-8504
6777 C{]]_‘ﬂlj Bowie Blvd., Suit 400 @  Fort Worth, Texas 76116
(B17) T41-1743 Fax (B17) 8377-3706

btip:/wws sonh stute x. s
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NO. 438
20°0€ 1613 FAX
SOAH DOCKET NO. 458-05-7502
TABC DOCKET NO. 615994
TEXAS ALCOHOLIC BEVERAGE § BEFORE THE STATE OFFICE
COMMISSION, Petitioner §
§
RICK SHEDDY, §
Protestant § OF
S
V. §
§
LASER MAGIC, INC. D/B/A LASER MAGIC § ADMINISTRATIVE HEARINGS
Respondent/Applicant
PROPOSAL FOR DECISION

The Texas Alccholic Beverage Commuission (TABC) staff (Petitioner) reeeived a protest
reqarding a renewal application by Laser Magic, Inc. d'%a Laser Mﬁgic (Respondent) for a Mixed
Beverage Permit and Mixed Beverage Late Hours Pecmit Rick Sheddy (Protestant) alleged that the
place or manner in which Respondent may conduct its busiress warrants denial of the permuts based
on the general welfare, health, peace, morals, and safely of the people and on the public sense of
decency, in violation of the Texas Alcoholic Beverage Code Petitioner took no formal position in
this matter. For reasons discussed in this proposal, the Administrative Law Judge (ALJ)

recommends renewal of Respondent's permits.

I. JCRISDICTION, NOTICE, AND PROCEDURAL HISTORY

TABC has jurisdiction over this matter under TEX, ALCO. BEV.CODE ANN.¢h. Sand §11.43.
The State Office of Administrative Heanngs (SOAH) has jurisdiction over all matters related to
conducting 7 hearing in this proceeding. including the preparation of a proposal for decision with

proposed findings of fact and conclusions of law, pursuant to TEX. GOV'T CODE ANN. ch. 2003

On Ocrober 28, 2003, Petitioner issusd its notice ofhearing, ditecied to both Respondent and
Protestant. The notice coatained a siaternent of the time, place, and nature of the hearing; a
statement of the tegal autheority and jurisdiction under which the hearing was to be held; areference

to the particular sections of die statutes and rules invelved; and a short, plain statement of the matters

gjuuy
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TABC Ducket No, 613994

Proposal far Decision

asseried, as required by Tex. Gov'r Cons ANN. § 2001 .052.

On December 9, 2005, a hearing convéned before SOAH ALJ Monica Garza at the SOAT]
field office located at 6777 Camp Bowie Blvd., Suite 400, Fort Worth, Tarrant County, Texas.
Petitioner was represented at the hearing by Timothy Griffith, TABC Staff Attorney. Protestant
appeared pro se. Respondent appeared and was\_“reprcscmed by its artormey, John Gambeoa.
Following presentation of evidence, the panies were given additional time to file written closing

argumnents. The record closed on January 30, 2006
II. APPLICABLE LAW

Pursuant to TEX ALCO. BEV. CODE ANN. § 11.46(a)(8), TABC may refuse to renew a permit

if 1t has reasonable grounds to believe thal the following circumstance exists:

[Tlhe place or manner in which the applicant may conduct hus
business warrants the retusal of a permitbased on the general welfare,

health, peace, morals, and safery of the people and on the public sense
ol decency.

111. EVIDENCE

Respondent holds a Mixed Beverage Perrmt, MB-473022, and a Mixed Beverage Late Hours
Permit, LB-475023, issucd by TABC, for the premises located at 6025 Carup Bowie Blvd., Fort
Worth, Tartant County, Texas. These permits were originally issued on June 30, 2000, and they

have been continuously remewed. On June 235, 2004, Respondent filed a renewsl application

rezarding its permiis.

OnJuly 6, 2004, TABC received a protest from Rick Sheddy, a private citizen, regarding the
renewal o[ Respondeat’s permits. As grounds for his protest, Mr. Sheddy alleged thar kis 17-vear-

old son had been assaulted by an off-duty security coiployes on Respondent’s premises. On July 7.

NO. 438

<
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SOAH Docke! No. 458-05.7502

TABC Dacker Mo, 615904
Proposal for Decision

2004, TABRC Agent Nichole Harnilion initiated an investigation based on this protest.

While conducting her protest investigation, Agent Hamilton learned that an investigation was
pending reparding the incident alleged by Mr. Sheddy. TABC Agent Ralph May investigated that
incident, and he advised Apent Hamilion that TABC was requesting a 50-day suspension against
Respondent for an Aggravated Breach of the Peace and subsequent Failure 10 Report Breach of the

Peace. As noted in Agent Hamilton’s report, that administrative case is still pending.

During the protest investipation, Agent Hamilton also reviewed all Fort Worth Police
Department calls for service and reports for Respondent’s premises. Afier reviewing those reports,
Apent Hamilton Tound there were no additional incidents warranting administrative action against
the permits. She also found there was not sulficient evidence to document a pattern of violations,

having noted there were no previous administrative cases regarding the permats.

On March 18, 2005, Agent Hamilton issued her report, concluding that TABC would not
protest issuance of the renewal permits. She noted that a protest hearing was required based on Mr.

Sheddy’s desire to pursne his protast.

[n his protest Jetter and at the heanng, Mr. Sheddy argued there 1s a pattern of violence on

Respondeut's premises, referencing the police reports reviewed by Agent Hamilton. He conceded,

however, that he has never visited the premises.

IV. ANALYSIS

Having considered the evidence, the ALJ finds insufficient grounds to demonstrate that the
piace or manner in which Respondent may conduct jts business warrants denial of the permits based

on the general welfare, health, peace, morals, and safety of the people and on the public sense of
decency.
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Proposal for Decision

As indicated by Agent Hamilton, Respondent does not have a history of administrative
violatons, Other than the incident regarding Mr. Sheddy’s son, there have been no admintstrative
cases initiated against Respondent. Further, after reviewing all relcvant police reports generated
from calls to Respondent’s premises, Agent Hamilton found no additiona) incidents warranting
adiministrative action against the pennits.

Having found insufficient evidence exists to show the place or manner in svhich Respondent
may conduct its business warrants denial of the permits based on the general welfare, health, peace,
morals, and safety of the people and an the public sense of decency, the ALY recommends renewal

of Respoadent’s permirs.

V. PROPOSED FINDINGS OF FACT

). Laser Magic, Inc. d/b/a Laser Magic (Respondent) holds a Mixed Beverage Permit, MB-
473022, and a Mixed Beverage Late Hours Permit, LB-475023, issued by the Texas
Alcoholic Beverage Commission (TABC), for the premises located at 6025 Camp Bowic
Bivd., Fort Worth, Tarrant County, Texas.

[ )

Thase permits were originally issued on June 30, 2000, and they have been continuously
renewed.

s

On June 23, 2004, Respondent filed a renewal application regarding 1ts permits

£

On July 6, 2004, TABC received a protest from Rick Sheddy. a private citizen, regarding the
renewal of Respondent’s permits.

> As grounds for his protest, Mr. Sheddy alleged that his | 7-year-old son had been assaulted
by an off-duty security employee on Respondent’s premises.

6. On Tuly 7. 2004, TABC Agent Nichole Hamiltan initiatad an investigation based on this
protest.

7. TABC Agent Ralph May investigated the incident reparding Rick Sheddy’s son, and hie
advised Agent Hamilton that TABC was requesting a 50-day suspension against Respondent
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froposal for Decision

for an Aggravated Breach of the Peace and subsequent Failure to Report Breach of the Peace.
The administrative case regarding that incident is still pending.

There are no additional incidents warranting administrative action against the permits.
There 1s no documentad pattem of violations by Respondent.

There is insufficient evidence to demonstrate that the place or manner in which Respondent
may conduct its businass warrants denial of the permits based on the general welfare, health,
peace, morals, and safety of the people and on the public sense of decency.

On October 28, 2003, TABC staft (Petitioner) issued its notice of hearing, directed to both
Respondent and Protestant.

The notice contained a statement of the time, place. and nature of the hearing; a statement
of the legal authority and jurisdiction under which the hearing was to be held: a reference to

the particular sections of the statutes and rules involved; and a short. plain statement of the
matlers asserted.

On December 9, 2005, a hearing convencd betore State Office of Administrative Hearings
(SOCAH) Administrative Law Judge Monica Garza at the SOAH field office located a1 6777
Camp Bowie Blvd., Suite 400, Fort Worth, Tarrant County, Texas.

Pctitioner was represented at the hearing by Timothy Griffith, TABC Stwaff Attorney.

Protestant appeared pro ye. Respondent appeared and was represented by its attorney, John
Gamboa.

Following presentation of evidence. the parties were given additional time to file wntten
¢losing arguments. The record closed on January 30, 2006.

V1. PROPOSED CONCLUSIONS OF LAW
TARBC has jurisdiction over this mattce. TEX. ALCO. BEV. CODE ANN. ch. 5 and § 11.43.
SOAH has jurisdiction over all raatters related to conducting a hearing in this proceeding,
including the preparation of a proposel for decision with proposed findings of fact and

conclusions of law. TeX Gov't CoDeE AnxN. ch. 2003,

Respondent and Protestant received proper notice of the hearing. TEX. Gov'T CODE ANN.

NO. 438
QU
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TABC Docket No. 615994
Proposal for Decision
§ 2001.052.
4. Respondent’s application for renewal of its Mixed Beverage Permit and Mixed Beverage

Late Hours Permit should be granted. TEx. ALCO. BEV. CODE ANN. § 11.43.

SIGNED March 22, 20086.

MONICA GARZA
ADMINISTRATIVE LAW JUDGE
STATE OFFICE, OF ADMINISTRATIVE HEARINGS
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STATE OFFICE OF ADMINISTRATIVE HEARINGS

6777 Camp Bowie Blvd.
Ft. Worth, Texas 76116
Phone (817) 7311733
Fax (817) 377-3706

SERVICE LIST

AGENCY: TEXAS ALCOHOLIC BEVERAGE COMMISSION

CASE: Laser Magic, Inc., d/b/a Laser Magic
DOCKET NUMBER: 458-05-7502

AGENCY CASE NO: 615994

NO. 438
gjuyy

Timctny Gnffith

Staff Attorney

Texas Alcoholic Beverage Commission
Fax: 214/678-4001

John Gamboa
Artorney at Law
817/885-8B504

As of March 22, 2006

AGENCY COUNSEL
BY FAX

ATTORNEY FOR RESPONDENT

BY FAX

ve9
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STATE OFFICE OF ADMINISTRATIVE HEARINGS

6777 Camp Bowic Blvd., Suite 400
Ft. Waorth, Texas 76116
Phone (817) 731-1733
Fax (817) 377-3706

FACSIMILFE, TRANSMISSION

DATE: March 22, 2006 SOAH Docket No. 458-03-7502
TABC vs. Laser Magic, In¢c.
d/b/a Laser Magic

FROM: Diana Dupre’. Administrative Tech NUMBER OF PAGES:C_%

(Including cover sheet)

‘ FAX TQ: FAX NO I Transacuon No./Time: i
e i > e
Timothy Griffith 214/678-400)

John Gamboa 817/B85-8504 i
Alan Steen 512/206-3498 l ]

Message: Attached is the Proposal for Decision in the above referred to cause number.

Noie: If all pages are not veceived, please contact Diana Dupre’ at 817/731-1733

The informartion contained in this facsimile message is privileged and conlidential
informatioun intended only for the use of the ahove-named recipient(s) or (he
individual or ageni respoasible (o deliver it o the intended recipient. Youare hereby
notified that any dissemination, distribution or copying uf this communication is
strictly prohibited. If you have received this communication in error, please
immediately notify us by telephone, and retuwrn the original message to us at the
above address via the U. S. Postal service. Thank you. 4]

Dallas Entorcement
TABL.



