
BO&T NO. 615053 

IN RE MARIO DE SA4hTPACrC) 5 BEFORE THE 
D/B/A STAGE COACH LOUNGE 5 
PERMIT/LICENSE NOS. RG125136 5 

8 TEXAS ALCOHOLIC 
B 

EL PAS0  COUhTIT, TFXAS 5 
(SOAFI DOCKET NO. 438-06-1 083) S BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSIDERATION this 19th day of May 2006, the above-styled ant1 
nmbercd cause. 

After proper notice was given, this case was heard by Adnlinisb-aljvc I ~ w J u d g e  Veronica S. 
Najcra. The hearing convenecl on March 1, 2006 and adjourned on Ihc sarnc date. Tllc 
Adminishtive h v Judge, made and filed a Proposal For Decision containing Findinp of Fact and 
ConcIusions of Law on April 26, 2006. This Proposal For Decision (abched hereto as Mihit  
"A"), was  properly served on all parties who were given an opportunity to file Exceptions and Replies 
as part or the record herein. AS of this date no exceptions have been filed. 

The Assistant Adrninismtor of the Tcxw Alcoholic Beverage Commission, after rcview and 
dueconsideration of the Proposal for Decisio~~, Transcripts, md Exhibits, adopts the Fi~~dings of Fact 
and Conclusions of Law of the Adrninisfmtive Law Judge, which arc contained in the Proposal For 
Decision ancl incorpomtes those Findings of Fact and Condusions of Zaw into this Order, ac if s u c l ~  
were fully set out and scparatelv stated herein. All Proposed Findiigs of Fact anrl Conclusio~~s of 
Law, submitted by any party, which are not specifically adopted hcrein are denied. 

IT TS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
1 3 e v e r -  Commission, pursuant to Subchapcr B of Chapter 5 of thevTexa$ Alcoholic Beverage Codc 
and 16 TAC 531.1, of thc Comnzission Rules, hat Respondent's permits ant1 licenses be 
CANCELLED FOR CAUSE. 

This Order will beco& final and enforceable on June 9, 2006 unless a Motion for 
Rchcaring is filed before that date. 

By copy of this Order, selvice shall he made upon dl parties by facsimile and by mail as 
indicated helmv. 

SIGNED his 19th day of May, 2006. 

O n  Behalf of the Administrator, 

~eam#ne Wx, ~ s r i s t a n i  Administrator 
Texas Alcal~alic Beverage Commission 



Thc Honorable Vcronica S. Najera 
Administrative Iaw Judge 
State Ofice of Aclministmtivc I-Iearings 
VLA PAX (915) 8344657 

Muado Lema 
ATTORVEY FOR RESPONDENT 
1 4 I 7 Montana Ave. 
1.:1 Paso, Texas 79902 
VIA FAX (915) 533-7236 

Mario De Santiago 
d/b/a Stage Coacl~ Lounge 
RLSPONDENT 
4 200 Alarneda Ave. 
El PZLO, Texas 79905 
VIA CM/RRR NO. 7001 25 10 0000 7274 I577 

W. Michael Cady 
- ATTORNEY FOR PElJTIUNF,R 

TABC 1x4 Section 

T,iccnsi~~g Division 
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PROPOSAL FOR DECISTON 

The staff at the Texas Alcoholic Beverage Commission ("Petitioner") brought this 

- enforcement action against Mario de Santiago d/b/a Stage Coach Lounge ("Respondent" ), alleging 

two  counts: possession of drugs, anti that Respondent has been convicted of a felony while holding 

an original or renewal license. The Petitioner seeks the cancellation of the permit and license based 

on lewd, immoral, indecent conduct,' the generd welfare, health, peace morals and safety of the 

people: and based on Respondent's alleged felony conviction.' The cance1Iation of the permit and 

license would prevent the club fiom selling alcoholic beverages. 

After a contested case hearing and review of tile applicabIe law hereto, this proposal for 

decision recommends cancellation of the Wine and Beer Retailer's Permit and cancelIation of the 

Retail Dealer's On-Premise Late How License, 

- - - - - - - - - - - - - - . . - - - - - - - - - - - - . - . . - - . - - - - - - . - - . . . . . .  - . 

2 
T~x.Atco,Bsv.Co~~ h. 55 1 1.61 @)(7), 61.7 1(a)(17) and 16 TEX.ADMM.CODE 5 35.3 1 (c)(I 5). 

3 
TEX,ALCO.BEV.CODE ANN. 59 61.71 (a)(3) anrf 1 1.61 @3(3). 
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I. NOTICE AND JURISDICTION 

PAGE 2 

A notice of hearing was issued on January 18, 2006, by the Texas Alcoholic Beverage 

Commission. Petitioner issued an amended notice of hearing on February 15,2006, apprising all 

parties of Petitioner's allegations and of the hearing date. Notice and jurisdiction were not 

contested issues and are addressed in the findings of fact and conclusions of law without further 

discussion here. 

IT, PROCEDURAL HISTORY 

On March 1,2006, a contested case hearing was convened in this matter in EI Paso, Texas, 

before the State Office of Administrative Hearings. Petitioner was represented by Mr. W. MichaeI 
- Cady, staff attorney. The Applicant was represented by Mr. Eduardo N. Lema, Sr., attorney at 

law. Administrative Law Judge (ALQ Veronica S. Naj era presided. The record closed that same 

date. 

A. Background 

Respon.dent operates a bar establishment within the City and County of El Paso, Texas.4 

Respondent holds a Wine and Beer Retailer" Permit ' and a Retail Dealer's On-Premise Late Hour 

4 . ----  - - - ..+----- - - - - - . - -A - - . . . . 

The Stage Coach Lounge is located st 4200 Alameda Avenue, El Paso, El Paso County, Texas. 

5 
Seepetitioner's Exhibit No. 3, Wine and Beer Retailer's Pennit BG-125 136. The permit will expire on May 

26,2006. 
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~icense."The permit and license were originally issued on May 27, 1980, and have been 

conthuously renewed, 
, , 

B. Evidence 

Petitioner proffered six exhibits: the laboratory report from the Texas Deparbnent of Public 

Safety dated June 14, 2005 (Exhibit Na.1); the amended notice of hearing (Exhibit No. 2); 

Respondent's administrative record (Exhibit No. 3); El Paso Police Department supplemental 

report (Exhibit No. 4); a certified copy of Judgm'ent of Plea of Guilty before the 120' District 

Court and Waiver of Jwy Trial ( Exhibit No. 5) ;  and TARC's request for hearing document with 

prior violations (Exhibit No. 6). All were admitted into evidence. TABC Enforcement Agent 

Wesley Rappe, El Paso PoIice Officer Chris J o h o n ,  El Paso Police Officer Martin Ramirez and 

El Paso Police Officer Gabriel Corral testified for Petitioner. 

- 
Respondent was called as an adverse witness but invoked his 5th amendment right. 

Respondent did not proffer any evidence or testimony. 

IV. EV-IDENCX AND ARGmmNT 

A. Petitioner's case 

The Petitioner seeks the cancellation of Respondent's permit <and license based on the fact 

that the owner of the bar, Mr. de Santiago, was found to be in possession of narcotics inside the bar 

establishment on January 7, 2005. To support its position, the Petitioner relies on police reports 

and on the testimony of the police officers who conducted the bar check. The evidence shows, as 
-- - - ---.-----.-- - ..- - . - -  - . . .. ---.-.---- - .  

6 
See Petitioner's Exhibit No. 3, RetaiI Dealer's On-Premise Late Hour License BL-12513 7. The license will 

expire on May 26,2006. 
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- 
recounted in the following paragraphs, that cocaine was found in the establishment. Specifically, 

a diamond fold was found on Respondent's desk, two diamond folds were found in a magnetic key 

holder under the same desk, and a plastic bag with po~vdery substance was found inside the wall. 

The desk was in Respondent's office at the bat establishment. The  powdery szrbstance fomd 

inside the wall weighed 27.80 grams. The3hrec diamond folds weighed a total of 0.57 grams. 

All evidence tested positive for cocaine. 

First, El Pase Police Officer Johnson, testified that the police department conducted a bar 

cheek at the Stage Coach Lounge on January 7,2005. He said that six or seven officers participated. 

He explained that they entered the bar via the front door, except for Officer Corral, who \vent in the 

back door to prevent anyone from leaving the establishment. Officer Johnson said that he spoke 144th 

Respondent and informed him that they were conducting a bar check with a narcotics dog. Officer 

Johnson said that the dog alerted them to the desk facing the wall. On the desk, the officer found 

- a diamond fold with white powdery substance, A magnetic key holder filled with two diamond 

folds of cocaine was found under the desk. The dog also alerted them to the corner of the desk. The 

officer explained that the desk was pushed against the wall corner, and upon moving the desk away 

from the wall, they found a piece of wood nailed to the wall. Inside the wall was a powdery 

substance later identified as 27 grams of cocaine. 

The officer testified that the diamond folds were folded for street sale, m d  that all tested 

positive for cocaine. The officer furtherstated that Respondent told him that '"they belonged to him." 

Respondent also admitted to him that the substance found was cocaine, 

Officer Johnson further testified that Respondent stated tha t  he purchased some of the 

cocaine for his personal use, and "to make rent because he could not make rent alone with the sale 

of alcohol." An unregistered gun was also found in Respondent's off~ce. 

> -, .__..._.-.-.-_. __ -..... __-I _- ___I___r__ ,,<. _ - 

Next, Officer Ramirez testified that he assisted with the bar check. His tes thony was 
- 

consistent with Officer Johnson's testimony. He said that after the dog alerted them to the wall, 

Officer Corral found a plastic badwrap with cocaine inside the wall cavity. He also said that the 
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diamond w-aps were found on and under Respondent's desk. 

Officer Corral testified. His testimony was also consistent with the prier. testimony of 

Offices Johnson and Officer Rarnirez. Officer Corral was the dog handler at the bar check. 

Officer Corral entered the bar via the back door which Icd him into Respondent's office. Officer 

Corral said that he found Respondent sitting at his desk which was situated in a small room at the 

rear entrance of the bar. The small room is Respondent's office. He also testified that the dog 

alerted them to the desk. He said a diamond fold was found on the center of the desk, two 

diamond folds were.found in a'rnagnetic key holder under the desk, and a plastic bag with 

powdely substance was found inside the wall. 

R. Respondent's case 

Respondent did not proffer any evidence or testimony. 

V. LEGAL STANDARD 

The Texas Alcoholic Beverage Commission asserts three grounds for the cancellation: 

First, it seeks cancellation based on  lewd, knmord, indecent conduct wbich 

specifically defines the possession of a narcotic as a prohibited c ~ n d u c t . ~  

e Second, it seeks canceIIation based on the general welfare, health, peace morals and 

safety of the people which specifically defines any narcotic offense as an offense 

-- .--. -- ^ . . ._..-. ._ _-___-- _ - . . . * . , - . - . . . . . . .- . . 

- 7 
TEX.ALCQ.BEV.CODE ANN. 3 104.0 1 (9) [Regdaiion of Retai lers), stales t b t  no person authorized to sell 

beer at retail, nor his agent, servant, or cmployce, may engage in or permit conduct on the premises of the retailer 
which is lewd, immoral, or offensive to public dcce~lcy including the possession of a narcotic or any equipment used 
or designed for the admiuistering of a narcotic or penmining a person on the licensed premises te do so. 
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against t h e  general welfare,' 

Third, based on Respondent's alleged felony conviction? 

Under TABC administrative rules, "narcotic" is defined as "any substance defined in the Texas 

Controlled Substance Act."" Cocaine is one of the controlled substances defined in the Texas 

Controlled Substance ~ c t . ' '  

Furthemore, "premises" is defined as the grounds and d l  buildings, vehicles and 

appurtenances pertaining to the grounds, including any adjacent premises if they are directly or 

indirectly under the control of the same person.'2 

VI. ANALYSIS 

Respondent did not offer any evidence to rebut the occurrence of the alIeged violations. 

There was a brief argument: made about the fact that the narcotic was found in the office, and not the 

8 
TEX.ALCU.BEV.CQDE W. 3 I t .G1@)(7) [Canccllntion and Suspension of Permits], which states that tbe 

commission or administrator may cancel an original or renewal pemit  if it i s  found, after notice and hearing, that the 
place and manner in which the permittee conducts his business warrants the cancellation or suspension of the pemit 
based on tbe general welfare, health, peace, morals, and safcty of the people and on the public sense of decency. 
Section 6 1.71(a)(l7) [Cancellation and Suspension of Liccnscs: Retail DcalersJ has the exact general welfarelplace 
and manner language as contained in § E 1 .G 1 @)(7) applicable to permits, Any n a r d c s  related offense has been' 
defined as an offense against the general welfare is 16 T.A.C. 9 35.3 1 (c)(15). 

9 
Both TEX.ALCO.BEV.CODE ANN. 8 6 1.7 1 (a)(3 j [Grounds for Cmcellation or SuspenqionofLicmes: Retail 

Dealer] and 5 11.61@)(3) [Cancellation or Suspension of Permits] provide for cancellation if the licensee was 
convicted of a felony while holding an original or renewal license or permit. 

10 
15 TEX.ADMIN.COT)E 8 35.41(b). 

. - -  . . - - .- -.-----,--.-. --- - =---- -- -- _.-.-.--_.___--I._ *_-. ___, .. ,_ -_ 

- 11 
TEX. HEALTH & SAFETY CODE ANN. 3 48 I .002. 

12 
EX.ALCO,BEV.CODE ANN. $1 1.49. 
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bar. This point is not persuasive since the narcotic was found in Respondent's office which is 

located within the bar and falls within the definition of "premises" as defined as the grounds and 

all buildings, vehicles and appurtenances pertaining to the grounds, including any adjacent premises 

if they are directly or indirectly under the control of the same person.13 The office ~'51s under 

Respondent's control. 

Persuasive is the fact that the applicable code14 has specificalIy defined any narcotic related 

offense as lewd, immoral, indecent conduct and as a place or m m e r  offense against the general 

welfare. Possession of a narcotic is aper se violation s f  the Code. There is no dispute that cocaine 

was found within the  bar establishment. There is also no dispute that the narcotic beIonged to the 

permit holder, the Respondent. In fact, Respondent placed himseIf in t he  category of drug dealer 

by telling the officer that he planned to sell the cocaine to make rent. 

- With regard to cancellation based on Respondent's alleged feIony conviction, the evidence 

shows that Respondent pled guilty to the charge of possession of a controlled substance and waived 

his trial rights, but that Respondent was given deferred adjudication, without entering a judgment 

of guilt.I5 Thus, Respondent was not corlvieted of a felony while holding an original or renewal 

license or permit. Thus, the AEJ does not consider this allegation ns a basis for cancellation, but 

finds that the evidence sufices to prove Respondent possessed narcotics on the permitted premises. 

Therefore, the possession of the narcotic by the owner of the Iicensed establishment is a 

situation which justifies a finding that Respondent engaged in Iewd, immoral and indecent conduct. 

Furthennore, the possession of the narcotic evidences that the manner in which the business has been 

conducted warrants cancellation of the permit and license based on the general welfare. 

13 
Id. 

- - ~  .--A- 14 - - . > . - - - - - .- .---.*, * , .  -. - - - - - - -. , , 

The "Code'9s the Texas Alcoholic Beverage Code. - 
15 
See Exhibit No. 5, a certified copy of Judgment of Plea of Guilty before the 120' Distrjct Court and Waiver 

of Jury Trial. 
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C .  Recommendation 

For the reasons stated in the preceding section, the ALJ recommends cancellation of the 

Wine and Beer Retailer's Permit and cancellation of the Retail Dealer's On-Premise Late Hour 

License. 

WI. FINDINGS OF FACT 

1 . Respondent holds a Wine and Beer RetaiIeres Permit. BG- 12 5 13 6 and a Retail Dealer's On- 
Premise Late How License BL-125137 issued by the Texas Alcoholic Beverage 
Commission for the premises located at 4200 Alame.da Avenue inEl Paso, El Paso County, 
Texas. 

2. On January 3 8, 2006, the staf f  Texas Alcoholic Beverage Commission sent notice 
informing Respondent of the hearing time, date and location; of the allegation(s) it intended 
to grove, the legal grounds for the action; and of the right to be represented by counsel, as 
we11 as a short statement of the matters asserted. 

3, Beti tioner issued an amended notice of hearing on February 1 5,2006, apprising all partics 
of Petitioner's allegations and of the hearing date. 

4. On March 1, 2006, a contested case hearing was convened in this matter before the State 
Ofice of Administrative Hearings in El Paso, Texas. 

5. The record closed on March 1,2006. 

Gm Thee El Paso Police Officer's testified and they had first hand knowledge ofthe bar check. 

7. p'he police officer's testimony was consistent, 

8. The police officers were credible. 

3. On January 7 ,  2005, three El Paso Police Officers fowd diamond fold on Respondent's 
desk, two diamond folds of cocaine in a magnetic key holder under the same desk, and a 
plastic bag with powdery substance inside - the . .-. wall . in . Respondent's . . . . . . - ofice. - - - 

-. . - - . , . 

10. The desk was in Respondent's office at the bar establishment. 

1 1. Respondent was sitting at his desk when the officer first made contact with him. 
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12. All evidence seized as a result of the bar check on January 7 ,  2005 tested positive for 
cocaine. 

13. The thee diamond folds of cocaine weighed a total of 0.57 grams. 

14. The cocaine found inside the wall weighed 27.8 grams. 

15. Respondent admitted that the cocaine found by the oficers belonged to him. 

1 6. Respondefit sold cocaine out of the Iicensed premises. 

17. Respondent's prior violations include saIe to an intoxicated person in 2001, for which 
Respondent entered into an Agreement and Waiver of Hearing with Petitioner on April, 18, 
2002, and for which he agreed to six days suspension or a penalty of $900.00. 

1 8. Respondent" additional violations include a place or manner violation in November 2002 
and miscellaneous violations in 1999. 

I .  The Texas Alcoholic Beverage Commission has jurisdiction over this matter pursuant to 
TEX. ALCO. REV. CODE $5 6.01 and 61,lJ. 

2. The State Ofice of ~dministrative ~ e a r i n ~ s  has jurisdiction to conduct the administrative 
hearing in this matter and to issue a proposal for decision containing findings of fact and 
.conclusions of law pursuant to TEX. GOV'T CODE Ch. 2003. 

3. Notice of the hearing was provided as required by the Administrative Procedure Act,,TEx. 
GOY'T. CODE $ 8  2001.051 and 2001.052. 

4.  Based on the Findings of Fact, Respondent possessed a narcotic on the licensed premise 
in violation of Texas Alcoholic Beverage Code 55 1 04.0 1 (9), 1 1.61 @)(TI, 61.7 1 (a)(17), 16 
Texas Administrative Code 5 3 5.3 1 (c)(15) and Texas Health and Safety Code $8 48 1 .I 15 
and 481.125. 

5. Based on fhe Findings of Fact, Respondent did not have a criminal conviction for the 
January 7,2005, cocaine possession and did not vioIate the Texas AwhoIic Beverage Code 
$5 61.71(a}(3) m d  11.61@)(3). 
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6 ,  Rased on the foregoing Finclings o f  Pact and Conclusions oET,aw, Petitioner should cancel 
Respondent's Wine and Beer Retailer's Permit No. BG-125 I36 and Retail Dealer's On- 
Premise Late How License No. BL-125 137. 

En April 26,2006, 

VE HEARINGS 



State Office o f  Ad-ministrative Hearings 

Shclia Bniley Tnylor , 
Chief Administrative Law Judge 

Jeannene Fox, Assistant Administrator VLA FACSIMILE NO. 512-206-3350 
Texas+Alcohol ic Beverage Commission AND RF,GLZAR -MAIL 
5806 Mcsa, Suite 160 
Austin, Texas 7873 1 

RE: Docket Yo. 458-06-1083 
Terns Alcoholic Beverage Commission v, Mario de Santiago d.&/i~ Stage Coach 
Lot~nge 

Dear Ms. Fox: 

Please find enclosed the Proposal for Decision on the above referenced case. 

VSN'm 
Enclosure 
XC: Docket Clerk, ~ta'te Ofice of Administrative Hearings- g!1 Docket Change firm 

Michael Cady, Attorney, TABC Legal Division, 5806 Mesa, Suite 160. Austin, Texas - 79912-VIA FACSIMILE 
NO. 512-206-3498 

Mr. Eduardo Lerma, Anomey, 141 7 Montana Avcnue, El Paso, Tcxns 78902 - VIA FACSIMlLF: N n .  915-SB3-7X36 

El Paso State Office Building 
401 East Frtfnlilin Ave., Su i te  580 4 El Paso, Texas 79907 

(915) 8345650 4 (915) 834 -5657 Fax 
http:lhww.so&.state.tx.us 


