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CAME ON FOR CONSIDERATION this 28th day of July 2006, the above-styled and 
numbered cause. 

AAer proper notice was given, this case was heard by Administrative Law Judge Roshunda 
Pringle. The hearing convened on April 21,2006 and adjourned the same date. The Administrative 
Law Judge made and fiIed a Proposal For Decision containing Findings of Fact and Conclusions of 
Law on June 30,2006. The Proposal For Decision, attached as Exhibit "A", was properly served on 
all parties who were given an opportunity to file Exceptions and Replies as part of the record herein. 
As of this date no exceptions have been filed. 

- The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 
due consideration of the Proposal for Decision and Exhibits, adopts the Findings of Fact and 
Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were fully set out and separately stated herein. All Proposed Findings of Fact and Conclusions of 
Law, submitted by any party, which are not specifically adopted herein, are denied. 

IT IS 'THEREFORE ORDERED, by the Assistant Administrator of the Texas AlcohoIic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC $32.1, of the Commission Rules, that your perrnit(s1 andlor license(s) hereby 
SHOULD NOT BE SUSPENDED, 

This Order will become final and enforceable on August 18, 2006, unless a Motion for 
Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties by in the manner indicated 
below. 



SIGNED this the 28th day of July 2006, at Austin, Texas. 

On Behalf of the Administrator, 

~ e x u  ~lcohol ic  Beverage Commission 

Hon. Roshunda Pringle 
State Office of Administrative Hearings 
2020 North h o p  West, Suits 1 I 1  
Houston, TX 770 1 8 
Via Facsimile 713-81 21001 

Jordan's Service Inc. 
RESPOrnENT 
dlbla Shaw Gas Market #4 
2901 Hwy 3 
Dickinson, TX 77539 
CERTIFIED MAIL NO, 7005 3110 0000 6409 11 99 

E. Matthew Leeper Jr. 
ATTORNEY FOR RESPONDENT 
440 Louisiana Street, Suite 1550 
Houston, Texas 77002 
Via Facsimile: 71 3- 228-5657 

Ramona Perry 
ATTOFWEY FOR PETTTIONER 
TABC Legal Section 

Licensing Division 

Galveston Outpost 



State Office of Administrative Hearings <f - 

SheIia Bailey Taylor 
Chief Administrative Law Judge 1 

June 30,2006 

Alan Saecn 
Administrator 
Texas Alcoholic Beverage Commission 
5806 Mesa Drive 
Austin, Texas 38731 

V I A  REGULAR MAIL 

RE: Docket No. 458-06-1455; Texas Alcoholic Beverage Commission v. Jordan's 
Services Inc. d/b/a §haw Gas Market #4 

Dear Mr. Steen: 

&- Please find enclosed a Proposal for Decision in this case. It contains my recommendation 
and underlying rationale. 

Exceptions and replies may be filed by any party in accordance with 1 TEX. ADMIN. 
CODE $ 155.59(c), a SOAH mile which may be found at www.soah.stde.tx.us. 

Sincerely, 

Roshunda Ptingle JJ 

Administrative Law Judge 

W/mc 
Enclosure 
xc: ~ a m o n a  pew, staff ~ a o m e ~ ,    ex as ~lcoho l i c  13everage Commission, 427 west 2OLhSwe~. Suite 600,  ousto on, Texas 

77008 - VIA REGULAR MAIL 
E. Matthcw Lccpcr Jr., Altorney at Law, 440 Louisiana Street, Suite 1 550, Houston, Texas 77002 - VIA REGULAR 

2020 North h o p  Wed, Suite 1 1 1 + H o u ~ n .  Texas 77018 
(71.7) 957-0010 FZU (733) 812-1001 

511 tp://wmu.sonh.~tate.tu.~~a 
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PROPOSAL FOR DECISION 

The staff of the Texas Alcoholic Beverage Commission (TABC) brought this action against 

Jordan's Services hc., d/b/a Shaw Gas Market #4 (Respondent) seeking a suspension of 

Respondent's Wine Only Package Store Permit, Q-495080 and Beer Retailer's 0 ff-Premise License, 

BF-49508 1 . TABC alleged Respondent, his agent, servant, or employee, permitted an open 

container of alcoholic beverage on the licensed premises in violation o fTEx. ALCO. BEV. CODE ANN. 

(The Code) $9 61.71 (a)(l) and 71.01. This Proposal for Decision finds the TABC did not prove 

that the Respondent vioIated TEX. ALCO. BEV. CODE ANN. $CJ 6 1.7 1 (a)(l) or 7 1.0 1.  

T. JURJSDICTION, NOTICE AND PROCEDURAL HISTORY 

The hearing in this matter convened on April 2 I ,  2006. Attorney Ramona Perry represented 

T A X .  The Respondent was represented by Attorney E. Matthew Leeper, Jr. Administrative Law 

Judge (ALJ) Roshunda Psingle presided. The hearing was concluded and the record closed that 

same day. 

No party challenged not ice or jurisdiction. Therefore, those matters are addressed in the 

Findings of Fact and ConcIusions of Law without further discussion here. 
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11. EVIDENCE 

PAGE 2 

Petitioner's Evidence 

TABC staff offered documentary evidence showing: 

(a) On June 14,200 1, Respondent was issued Wine Only Package Store Permit, 4-495080 

and Beer Retailer's Off-Premise License, BE-49508 I .  

(b) On February 23, 2006, Petitioner sent an Amended Notice of Hearing to Respondent 

asserting that TABC was seeking a 60 day suspension or in lieu of the suspension a $9,000.00 fine. 

In addition to the documentary evidence, TABC staff presented the testimony of fwo 

witnesses. 

A. William Randolph Chatham 

Mr. Chatham is an agent for TABC. He stated that his main duties with TABC consist of 

enforcing the Texas Alcohol Beverage Code and other applicable rules of the state of Texas. He 

testified that on November 1 3,2004, he observed an individual: consuming an alcoholic beverage 

on a premise that held an o ff-premise license. The individual was identified as ~ a n n  ~a ldwe l l .  Mr. 

Caldwell was observed standing outside the store drinking from a bottle in a brown paper bag. He 

further testified that the individual was standing at an open glass window. Agent Chatham stated 

that he observed the store's clerk behind the register with an unobstructed view of Mr. CaldweII. 

h his opinion the clerk was positioned to see directly out of the open window and should have seen 

Ms. Caldwell consuming the alcoholic beverage on the premise. 

On cross-examination, Agent Chatham admitted that he did not know that Mr. Caldwell was 

- consuming an alcoholic beverage until he made contact with him and was able to inspect the bottle. 
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He further admitted that some of the windows were blocked by signs and merchandise, but still 

contended that Ms. Caldwell was in front of an unobstructed window in plain view of the clerk. 

B. Gerald Sherk, Jr. 

Mr. Sherk is an agent for TABC. He testified that on November 1 3,2004, he observed an 

individual consuming an alcoholic beverage on a premise that held an off-premise license. Agent 

She~k interviewed Mr- Caldwell, Mr. Caldwell admitted purchasing the alcoholic beverage from 

the Respondent's store a few minutes before the agents made contact with him, Agent Sherk stated 

that he stood next to Mr. Caldwell and looked toward the store to view whether the clerk had a clear 

view of Mr. Caldwell. He also stood behind the counter to confirm his suspicions of whether the 

clerk had a clear and unobstmcted view. It was also Agent Sherk7s opinion that the clerk had a clear 

view of Mr. Caldwell and should have seen him consz~rning the alcohoIic beverage. 

\ On cross-examination, Agent Sherk stated that he had no knowledge of what the clerk was 

doing in the store at the time Mr. Caldwell was consuming the alcoholic beverage. He further stated 

that the Respondent had posted state warning signs regarding consumption of an alcoholic beverage 

on the premise. The words "No Loitering" was aIso painted on a brick walI of the establislunent. 

Respondent" Evidence 

Respondent offered several photographs depicting several views of the store. In addition to 

the demonstrative evidence, Respondent presented the sf Hussien Alshanawa. Mr. Alshanawa 

stated that he had been employed by the Respondent far five years as a store clerk. He confirmed 

that he was the clerk on duty at the time ofthe alleged violation. Mr. Alshanawa denied seeing Mr. 

Cnldwell outside of the store consuming the alcoholic beverage. He stated that the signs and 

merchandise next to the window prevented him fkom seeing out. He further contends that he was 

very busy in the store with customers. The permittee was not present nor was there any other 

- 
employee outside of the store at the time Mr. Catdwell was observed consuming alcohol. Mr. 
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Alshanawa stated that on several occasions when he observed individuals consuming an alcoholic 

beverage on the premise he immediately called the police. 

111. STATUTORY AUTHORITY 

TEX. ALCO. BEY. CODE ANN. 8 61.71 (a) ( 1  3 states: 

The commission or administmtor may suspend for not more than 60 days or cancel an original or 
renewal retail dealer's on- or off-premise license if it is found, after notice and hearing, that the 
licensee., .permitted an open container of alcoholic beverage on the licensed premises. 

TEX. ALCO. BEV. CODE ANN. 8 7 1 .Q 1 states: 

The holder of a retail dealer's off-premise license may sell beer in lawful containers to consumer, 
but not for resale and not to be opened or consumed on or near the premises where sold. 

W .  DISCUSSION 

It is undisputed that D m y  Caldwell consumed an alcoholic beverage on the Respondent's 

premises. The issue is whether the Respondent permitted him to do so, thus violating the Code. 

Webster's Dictionary defines permit as "to consent to, allow, make possible, or authorized. The 

evidence presented by the Petitioner failed to show that Respondent 3 actions directly or indirectly 

"consented to, aJlowed, made possible, or authorize". Mr. Caldwell to consume an alcoholic 

beverage on its premises. The store posted several signs warning their customers of the legal 

consequences of consuming an alcoholic beverage on the premises and also posted a visible "No 

Loiterins" waning. Both parties agreed that several windows of the establislunent contained 

baniers that prevented a clear view to the outside of the store. Even though the parties disputed the 

exact location of Mr. Caldwell. while consuming the alcoholic beverage, the Petitioner's evidence 

did not prove that the clerk visibly obsesved and had knowledge of Mr. CaldweIl's consumption. 

Petitioner argued that the Respondent knew or should have known that Mr. CaEdweJl was 

consuming an alcohoIic beverage on the premises since he had recently purchased the alcoholic 
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- 
beverage from the store. Petitioner's argument was not convincing nor persuasive because Petitioner 

failed to present clear and sufficient factual evidence to prove that the store clear actually obsewed 

the consumption on the premises. The ALJ denies Respondent's request for n suspension, 

V. PROPOSED FINDINGS OF FACT 

1. Jordan's Services, Inc. d/b/a Shaw Gas Market,# 4 (Respondent) is the holder of Wine Only 
Package Store Permit, Q-495080 and Beer Retailer's Off-Premise License, BF-49508 1. 

2. Respondent was notified of the factual ale  ations against Respondent in the Amended 
Notlce of Heanng lssued by Pea~t~oner on Fe % ruary 23,2006. 

3. On April 21, 2006, the hearing in this matter convened before ALJ Roshunda Pringle. 
Attome Ramona Perry appearcd for Pet1 tioner. Respondent was represented hy Attorney 
E. Mart i; ew Leeper, Jr. 

4. On November 1 3, 2004, TABC Agents Gerald Sherk and William Chatham observed an 
indjvldual, Dam Caldwqll, consuming an alcohol~c beverage on the Respondent's ptem~ses 
whtch holds an ff-Prcm~se L~cense. - d 

5 .  On Nqvember 13,2904, Respondent had sevepl signs posted on the establiseent 's door 
and w~ndows warning customers of the cr~rnlnal consequences of consum~ng alcohol~c 
beverages on the prernlses. 

6. On November 13,2004, Respondent's windows were obstnicted by several product signs and 
merchandise. 

7. On November 13,2004, Respondent had the words 'WQ Loitering" largely painted on the 
store wall. 

8. On Npvember 13,2004, Res ondent" clerk was preoccu led attending to other custqmers 
and drd not observed Danny t aldweli consuming an alco R' ollc beverage on the premises. 

9. On November 1 3 2004, Respondent did not permit nor have knowledge of the individual's 
consumption on the premises. 

VI. PROPOSED CONCLUSIONS OF LAW 

1. The Texas Alcoholic Bevesa e Commission TPLBC) has jurisdiction over this mattes 
pursuant to TEX. ALCO. BEV. t O D E  ANN. 8 1 1. f 1. 
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2. The State Office of Administptive Hearings has jurisdi+ction 10 c~nduct t h ~  administrative 
heartng jn this matter and to issue a rsposal for decis~oil containmg find~ngs of fact and 
co~~clustons of law pursuant to TEX. EO\J'T CODE kw. Ch. 2003. 

3. Notice of the hearin was rovided as required by the Administrative Procedure Act, TEX. 
G ~ V ' T C O D E ~ N . ? ~  5200 f' .O5 I and 2001.052. 

4. On November 1 3,2004, Respondent did not violated T EX. ALCO. BEV. CODE ANN. 3 
61.7 1 (a)(l). 

5 .  On November 13,2004, Respondent did not violated TEX. &GO. BEV. CODE Aw . 5 7 1.0 1. 

6.  Rased on the foregoing Findings of Fact and Conclusions of law,  Respondent" Wine Only 
Package Store Pennit, Q-495080, and Beer Retailer's Off-Premise License, BF-495081, 
should not be suspended. 

SIGNED dune 30,2006. 

ROSHUNDA PRINGLE 0 
ADMINISTIUTIVIE CAW JUDGE 
STATE OFFICE OF ADMINISTRATIVE HEARINGS 


