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IN RE PNM m ~ .  8 BEFORE TKE 
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9 TEXAS ALCOHOLIC 
§ 

hVECES COUNTY, E X A S  5 
(SOAH DOCKET NO. 458-0602.06) 8 BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSTDERATJON this 5th day o f  June, 2006, the above-styled 
and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge 
Melissa M. Riwd.  The bearing mnvened on November 2,2005, and adjourned the same 
date. The AhinisErative Law Judge made and filed a Proposal For Decision containing 
Findings ofFact and Conclusions of Law on January 2,2006. This Proposal For Decision 
was properly served on a11 parties who were given an opportunity to file Exceptions and 
Replies as part of the record herein. Exceptions to the Proposal for Decision were filed by 
the Respondent on February 14,2006. On February 21,20Q6, Petitioner filed a Reply to 
Respondent's Exceptions to the Proposal for Decision. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after 
review and due consideration of the Proposal for Decision, Respondent's Exceptions to the 
Proposal for Decision and Petitioner's Reply to Respondent's Exceptions to the Proposal 
for Decision, adopts the Findings ofFact and ConcIusions of Law of the Administrative 
Law Judge, which are contained in the Proposal For Decision and incorporates those 
Findings of Fact and ConcIusions of Law into ?h i s  Order, as if such were fully set out and 
separately stated herein. All Proposed Findings of Fact and Conclusions of l aw,  submitted 
by any party, which are not specifically adopted herein are denied. 

IT JS THEREFORE ORDERED, by the Assistant Administrator of Ithe Texas 
Alcoholic Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas 
Alcoholic Beverage Code and 16 TAC $3 1.1, of the  Commission, Rules, that Wine and Beer 
 retailer"^ Off-Premise Permit is hereby CANCELLED. 

This Order will become final and enforceable on June 26.2 OOti, unless a Motion 
for Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties by facsimile and by mail 
as indicated below. 



WITNESS MY HAND AND SEAL OF OFFICE on this the 5' day o f  June, 21306. 

On Behalf of the Administrator, 

 ex# ~lcohol ic  Beverage Commission 

Melissa M. Ricard 
Administrative Law Judge 
State Office of Administrative Hearings 
Houston, Texas 
t7A  FACSIMILE: (713) 8'12-I001 

P M  INC. 
STAR m c  #I 
RESPONDENT 
P. 0. Box 4627 
Corpus Christi, Texas 78469 

- - 
C E R T I F I E D ~ L N ~ ~ ~ ~ ~ ~ S I O ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  7001 ZSLQ 0007 009b 970I1 
RETURN RECEIPT REQUESTED 

Jim L. DeFoyd 

Galena park, Texas 77545 G0"~Iet'e Items 1, 2. s l d  3 Amso comP1ete 
ifem 4 if Restricted Delivery 1s dmred. m .  FACSIMILE: (713) i Pr~nt your name and address on the rev- ' so that we can return the card to Yw. 

u Attach th~s card t o  the back of the mailpiw, 
Judith L. Kennison or on the front rf space permits. 

ATTOmEY ]FOR PETr 1. A~"ICM ~ddlg59ed to: 

TABC Legal Section 
PNM INC. 

Licensing Division STAR TRAC # 1 
P. O* Box 4627 
Corpus Christi, Texas 78469 

I 
( 3. S~yv~ce Type 

- - - 
2. Article Number 

Yrmfer from s e ~ ~ t c e  l a w  3001 2510 0007 009b  9700 +- 

PS Form 381 I ,August 2001 Domest~c Return Receipt 102595-01 -K-2% 
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PERMIT YO. BQ-546823 § 
Y UECES CO'UNTY, TEXAS 8 
(TABC CASE NO. 609871) 8 ADMINISTRATm HEARINGS 

PROPOSAL FOR DEClSION 

The Texas Alcoholic Beverage Commission (TABC} Staff brought this disciplinary action 

against PhfM Inc. d/b/a/ Star Trac fF.1 (Respondent or PNM Inc.), alleging that Respondent violated 

the Texas Alcoholic Beverage Code (the Code) by allowing the use or display of its permit in the 

conduct of its business for the benefit of a person not authorized by law to have an interest in the 

- permit. TABC Staff seeks cancellation of Respondent's permit, The Administrative Law Judge 

(ALJ) recommends that Respondent's permit be canceled. 

I. JURISDICTION, NOTICE, AND PROCEDURAL HlSTORY 

TABC has jurisdiction over this matter under TEX. AZCO. BEV. CODE ANN. (the Code) ch. 

5 and $ 8  6.01, 11.05, 11.61,44.01,44.03, and 109.53, and 16 TEX. ADMIN. CODE 5 31.1  et. seq. 

The State Office of Administrative Hearings (SOAH) has jurisdiction over all  matters related to 

conducting a hearing in this proceeding, including the preparation of a proposal for decision with 

find~ngs of fact and conclusions of law, under TEX. G ~ v ' T  CODE ANN. 5 2003.02 1. There were no 

timely contested issucs of notice or jurisdictton in this proceeding. 
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On November 2,2005, a hearing convened before Administrative Law Judge [.4W) Melissa 

M. Ricard, in the SOAH offices, located at 5 155 Flym Parkway, Suite 200, Corpus Christi, Nueces 

County, Texas.' TABC Staff was represented at the hearing by Judith Kernison, TABC Staff 

Attorney. Respondent appeared and was represented by Feroz AB Mornin, President of PSM Inc. 

The record closed the same day. 

II. DISCUSSION 

A. Applicable Law 

A wine and beer retailer's permit may be suspended or canceled if the permittee allows the 

use or display of the permit in the conduct of a business for the benefit of a person not authorized 
- 

by law to have an interest in rhe permit. TEX. ALCO. BEV. CODE ANY. 5 5 25,04(b), 61.7 1 (a)(] 5 ) .  

Any device, scheme or plan which surrenders control of the employees, premises or business 

of the permittee to persons other than the permittee is unlawful. TEX. ALCO. BEV. CODE A m .  

61.71(a)(l), 109.53. 

The TABC may cancel an original or renewal permit if it: is found, after notice and hearing, 

that the permittee violated a provision of the Code or a rule ofthe commission; or if the permittee, 

or an officer of the permittee is not a citizen of the United States or has not been a citizen of Texas 

far a period of one year immediately preceding the filing of the application. TEX. ALCO. BEV. CODE 

ANN $ §  11.61(b) ( 2 )  and (191, 

1 SOAH Docket So. 458-06-0383 was convened immediately after this r a t t e r .  The case involved the same 
parries and witnesses. Some, but not all evidence offered and admitled Into that matter were offered ar.d admitted 
!cto this matter. 
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B. Staffs  Evidence 

PACE 3 

Wine and Beer Retailer's Off-Premise pemit BQ-546829 was issued by TABC to PSM Inc. 

d%?a Star Trac 3 1, 5420 Leopard Sbeet, Carpus Christi, Yueces County, Texas. The Respondent 

runs a convenience store at this location. TABC Staff alleges that Respondent participates in a 

subterfiage i n  its business operation because it allows a person who is an illegal alien, and who has 

never estabhshed Texas residency, to have an interest in the permit, either as an officer of the 

Respondent or as a manager of the licensed premises. 

1. Agent Bruce Boardman 

Agent Bruce Boardman testified on behalf of TAW Staff. He is an Investigator Six for the 

TABC. Agent Boardman is trained to conduct subterfuge and money tracking investigations for the 

TABC. Agent Boardman first became involved with the Respondent when another TABC agent - 
requested documents concerning a different pennittee, Praka LLC &/a KP Foodmart, in Kingsville, 

Texas (Kingsville investigation). During the course of the KingsvilEt investigation, starting i n  

February of 2004, Agent Broadman determined that Piarali Jalbhai Prasla, who had appl~ed for the 

beverage pennlt for the KP Foodmart location was in the United States illegalIy." 

As part of the Kingsville investigation, Agent Baardman discovered that Mr, Prasla was 

involved with three additionnl locations, each with beverage permits issued by the TABC, under the 

name Star Tex Oil and Gasoline (Star Tex). One permit location was at the Respondent's location, 

5420 Leopard Street, Corpus Christi (Licenced Premises). Agent Boardman believes that Star Tex 

listed Mr. Prasla as an officer of the corporation at the time the original permit application was filed. 

 he Kingsville :nvestigation concerned t h e  total amount of investment and source of funds for the Praka 
LLC. While the hngville investigation was on going, Mr. PsasPa withdrew his application fm a beverage pennit for 
rhat locztion. Thuty days later, a d:fferent a?plication for the same location was filed whxh showed Mr Prasla, a 
resident of Corpus Christi, only as a director of  the c~rporation and a 30% sharehoIder of KP Foodmart. 
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The appIlcation listed Feroz Ali Momin as a 5 1  %shareholder and Mr. Prasla a 49% shareholder of 

Star Tex. Agent Boardman believed the corporation later changed E ts name to PYM hc. ,  which also 

listed Mr. Prasla as an officer of the corporation. The U.S. Border Patrol confirmed Mr. Prasla's 

stanls as an illegal aIien, subject to deportation, therefore Mr. Prasla was not eligible to hold a 

beverage permit through either corporate entity, 

The corporate records show that Star Tex is a Texas corporation that was formed on October 

17, 1997. The address of the corperation is 5416 Leopard Street, Corpus Cbristi. The initial 

incorporators were Mr. PrasIa and Mr. Momin. Mr. Momin resides in Stafford, Texas. An assumed 

name certificate for the name Star Trac # I  was filed by the corporation. The assumed name 

certificate is signed by Mr. Prasla as an officer, manager, representative or attorney in fact and i s  

dated May 13,2002. The 2002 Texas Franchise Tax report shows Mr. Prasla as the Vice President 

and Secretary of the corporation. An inquiry to the Texas Secretary of State made on October 3 1, 

2005, shows that three other individuals, not M. Momin or Mr. PrasFa, are the officers of the 
- 

corporation as of February 25,2005. 

P N M ,  hc,\ corporate records show that the entity was formed on December 23, 2002 as n 

Texas corporation. Mr. Mornin and Mr. Prasla were the initial directors and Mr, Prasla is the 

registered agent at 54 I2 Leopard Street. Mr. Momin is listed as the president of the corporation, 

490 shares were issued to Mr. Prasla and 5 10 shares were issued to Mr. Momin on February 3,2004 

Mr. Boasdrnan testified in the Respondent's original application to change the beverage 

permit from Star Tex to PNM Inc., Mr. Pmsla was listed as a vice president and secretary. Later, on 

October 3 ,  2003, PNM Inc. filed a supplemental application to change the corporation in which 

Mr. Memin was listed as the sole officer of the corporation. Subsequently, TABC reissued the 

permit to Respondent. 
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2.  Agent Terry Newman 

Agent Terry Yewman is a Senior Patrol Agent for the U.S. Customs and Boarder Protection, 

Border Patrol, U.S. Department of Homeland Security. HIS job duties ~nclude working with other 

agencles to establish immigration status of any individuals sought by local, state and federal law 

enforcement. TABC contacted Agent Newman to run an immigration check on Mr. Prasla rn March 

2004. Mr. Newman determined that Mr. Prasla is an ~llegal alien without proper authorization to 

work in the United States. Mr. PrasZa admitted he entered the United States illegaFIy on bis 

application for citizenship. 

Mr. Prasla obtained two authorizations to work: one from September 1,200 1, to September 

2 ,  2002; and the other from December 2, 2002, to December 3, 2003. Since Decem'ber 4, 2003, 

Mr. Prasla has been in the United States illegally without proper authorization to work. h employer 

employing Mr. Prasla is in violation of the law regarding employment OF illegal aliens. Mr Psasla 
- 

has made many appIications for citizenship, each s f  which has been denied 

Agent Newman testified that authorization to work does not establish legal residency in any 

State. 

3. Agent Brian Tullis 

Agent Brian TuIlis is assigned ro zhe Licencing Standard Investigation division and the 

Federal Bureau of Investigation's joint terrorism taskforce for the TABC. Agent Tullis followed up 

on Agent Boardman's inveszigation. 

On April 30, 2004, Agent Tullis arrived at the Licensed Premises to sene  an arrest warrant 

on Mr. Prasla. He sta;ed fhat hc saw Mr. Prasfa with a wrench in his hand while he was fixing the 

gas pumps in front of :he Licensed Premises. Agent Tullis first went inside the ?tore. Stephanie 
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Bemai, a cashier, indicated to Agent Tullis that her supervisor was Mr. Prasla. He had hired her. 

Ms Rernal believed that Mr. Prasla was the owner of the licensed psernlses. emergency contact 

phone r-umber that was posted in the Licensed Premises specified that Mr. Prasla should be 

contacted in the event of an emergency and provided his phone number. 

Agent Tullis served Mr. Prasla with the arrest warrant and arrested him. He also issued an 

administrative notice for the Licensed Premises, which charged that the Respondent had employed 

an illegal alien. On Junc 4, 2004, the Respondent agreed to a f 5-day suspension of the permit in 

settlement of the charges. 

C. Petitioner's Evidence 

Mr. Momin stated that Star Tex was formed in 1 997 and that Mr. Prasla was a 49% owner - 
of that corporation. Mr. Mornin owned 5 1 %. Mr. Mornin and Mr. Prasla sold part of the interest 

in that company, and then formed FNM Inc. At the time, Mr. Prasla was authorized to work in the 

United States. 

Mr. Mornin lives in Houston and visits the Licensed Premises every six months. He admits 

that Mr. Prasla "runs the show" at the Licensed Pren~ises. Mr, Prasla pays the bills for the Licensed 

Premises and hires the employees. 

Mr. Mornin maintained that he IS and always was the sole officer of PNM, hc. Mr. Prasla 

js only a shareholder. Mr. Momin believes that Mr. Prasla i s  currently appealing his immigration 

status. Mr. Momin contends that Mr. Prasla is not an employee of the corporation but admits that 

he does get paid for his efforts related to the management of the licenced premises. 
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TTI. ANALYSIS 

The Staff contends that, despite the fact that on record Mr. Prasla is only a shareholder in 

335h.I hc . ,  he maintains sufficient control over the Licensed Premises and over the corporation that 

allows the '"use or display of tbe permit in  the conduct of a business far the benefit of a person not 

authorized by law to have an interest in the pennit . 'The Code 6 61,71(a)(15). Tn other wards, 

although Mr. Prasla is the 49% record owner, his actions constitute control over the Licensed 

Premises of more than that percentage of ownership. The permit which relies on Mr. Momin's 

citizenship, is really a subterfuge since Mr. Prasla, who funs and controls the Respondent, could not 

obtain a permit on his own. 

The Code provides that the legislature intended to prevent subterfuge ownership of, or 

unlawful use of, a permit or the premises covered by such permit; and that all provisions of the Code - 
~ h a l l  be Iiberall y construed to carry out this Intent. The Code further provides that every permittee 

shall have and maintain exclusive occupancy and control of the entire licensed premises in every 

phase of the storage, distribution, possession, transportation and sale of all alcoholic beverages 

purchased, stored or sold on the licensed premises. Any device, scheme or plan which surrenders 

control of the employees, premises or business of the permittee to authorized persons shall be 

unlawful. The Code 5 109.53, 

From the evidence presented, TABC Staff has met its burden of establishing that 

Respondent's permits are being used improperly. Management of a business may be a decentralized 

cperation. In this cast, however, all management and control activities ate centralized in one 

individual, Mr. Prasla. Mr. Momin admits that Mr. PrasPa pays the biIls a ~ d  "runs the show." 

Mr. Momin only visits rhe Licensed Premises twice a year. Mr. Prasla hires employees, makes 

repairs, is the emergency contact and holds himself out t o  be the owner of the premises to the staff 
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Further, Mr. Prasla's history shows that he exercised control Over the business as an officer 

of Star Tex. He applied for the Pcssumed Name Certificate, and was lis~ed as an officer on the 

Franchise Tax report. 

Currently, Mr. Prasla is the Respondent" registered agent. Also, Mr. Prasta's involvement 

with the permittee in Kingsville shows a tendency to specifically tailor a corporate structure 10 meet 

the requirements of a TABC application rather than reflect the realities ofthebusiness stmcture. The 

Respondent prov~ded no evidence that Mr, Prasla's involvement with PPNM Inc, changed from his 

actions as an officer of the corporation or after he was ineligble for employment. Therefore, it is 

likely that Mr. Prasla's activities never changed over time, demonstrating a subterfuge to change the 

corporate structure on paper only to meet the requirements of the permit. 

Being ineligible for legal employment, .Mr. Mornin contcnds that Mr, Prasla is not currently 

an employee, but admits that Mr. Prasla benefits from the operation of the store. Mr. Momin stated 

that Mr. Prasla "gets paid." Mr. Prasla clearly benefits from the permit. 

I f  Mr. Mornin argues that Mr. Prasla's actions are those of an employee, he is in vioIation of 

employment laws. If he argues that Mr. Prsala is an officer of the corporation, and be in risk of 

violating the Code. Mr. Mornin contends that Mr. Prasla is only a shareholder. Yet Mr., Prasla 

operates the corporation and controls the business. Therefore, a non-officer and shareholder of the 

corporation is operating day-to-day management and control over the business of the corporation. 

Mr .  Momin contends that Mr. Praslai is operating only in his capacity as a shareholder. In the 

corporate law context, such actions by a shareholder could lead to a piecing of the corporate veil 

because such actions are a subterfuge of the corporate laws. Therefore, it is not a stretch to  find a 

corporate subterhge under the Code when the same actions are found here. 

The Staff alleged that on or about December 3,2003, the Respondent violated the Code by 

"allowing the use or display of the permit in the conduct of its business for the benefit of a person 
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not authorized by law ta have an interest in the permit." While there is some evidence that this may 

have occurred prior to that date, the Staff showed by a preponde~ance of the evidence that Mr. Prctsla 

w a s  ~neligiblc for empIoqmenr after that date, Mr. Prasla continued management and control over 

the Respondent after that time, and corporate subterfuge occuned which violates the Code. 

IV. FTNDINGS OF FACT 

I .  PNM h c .  d/b/a Star Trac ftl (Respondent, PNM Inc.), holds a Wine and Beer Retailer's Off- 
Premise pennit BQ-546829 issued by Texas Alcoholic Beverage Commission (TABC) for 
the premises located at 5420 Leopard Saeet, Carpus Christi, Nueces County, Texas 
(Licenced Premises). 

2. Rcspondent's business operations are camied out by Piarali JaIbhai Praslla, an illegal alien. 

3. Mr. PrasFa bas been actively lnvolved in operating PNM Inc, over a period of several years. 

- 4 .  Mr. Prasla was an officer of the former corporate entity which held the permit for the 
Licensed Premises. He exercised control over the Licensed Premises and the business of  the 
Respondent. 

5 +. Mr. Prasla IS Ibe record 49% shareholder of the Respondent, and a resident of Corpus Christi, 
Texas. 

6 Mr, Prasla currently manages and controls the Licensed Premises and the busincss of the 
Respondent. Mr. ~ r a s l a  exercises control over the employees of the Respondent and hoIds 
himseIf out to be the owner of the business. Mr. Prasla pays bills, makes repairs and is the 
emflgency contact. 

7 Mr. Feroz A1 Momin is the record shareholder of 5 1 % of the shares of PNM Inc, and its sole 
officer. Mr. Momin lives in Stafford, Texas and exmcises no day-to-day control or 
management over PKM hc. 

8. Mr. Momin visits the Licensed Premises twice a year. 

9. Mr. Prasla benefits financially from the business of the Respondent, 

10. The corporate stmcture of the Respondent is a subterfuge which allows an illegal alien, who 
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never established Texas residency, to have an interest in the pemit ,  either as an officer of the 
Respondent or as a manager of the Licensed Premises. 

V. CONCLCSlONS OF LAW 

I .  The Texas Alcoholic Beverage Commission (TABC) has jurisdiction over this proceeding 
pursuant to TEX. ALCO. BEV. CODE Aw. ch. 5 and 5 5 6.0 1, 1 1 -05, 1 1.6 1,44.0 I ,  44.03, and 
109.53. 

2 .  The State Office of Administrative Hearings (SOAH) has jurisdiction over all matters 
related to conducting a hearing in this proceeding, including the preparation of a proposal 
for decision with findings of fact and conclusions of law, pursuant to TEX. GOV'T CODE 
ANN. ch. 2003. 

3. Respondent received adequate notice of the proceedings and hearing. 

4. Rased on the foregoing Findings of Fact, Responderlt allowed the use or display its Wine 
- and Beer RetaiIer's Off-Premise permit EQ-546829 in the conduct of a business for the 

benefit of a person not authorized by law to have an interest in the pernit in violation of 
TEX. ALCO. BEV. CODEANN. $ 5  25.04@), 61.7l(a)(lS). 

5 .  Based on the foregoing Findings of Fact and Conclusion of Law No. 10, Respondent's Wine 
and Beer Retailer's Off-Premise pemit BQ-546829 should be canceled for cause. 

SIGNED on the 2"d day of January, 2006, 

STATE OFFICE OF ADMKISTECAIJVE WEAWGS 
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