
DOCKET NO. 608833 

IN RE SftAIKH AFSAR MUSTAFA 5 BEFORE TEE 
D/B/A QUM STOP FOOD STOM 5 
ORIGINAL AIPPLICATION BQ 5 

5 TEXAS ALCOHOLIC 
6 

BEXAR COUNTY, TEXAS 8 
(SOA H DOCKET NO. 458-04-6099) 5 BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSIDERATION this 8th day of November, 2004, the above- 
styled and numbered cause. 

M e r  proper notice was given, t h i s  case was heard by Administrative Law Judge 
Cyrtna Benson. The hearing convened on June 29,2004, and adjomed on the same day. 
On August 18, 2004, the  file was transferred to Administrative Law Judge Cindy T. 
Greenleaf, who made and filed a Proposal For Decision containing Findings of Fact and 
Conclusions of Law on October 1, 2004. This Proposal For Decision was properly served 
on all parties who were given an opportunity to file Exceptions and Replies as part of the 
record Ilerein. As of this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after 
review and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts 
the Findings of Fact and Conclusions of Law of the Administrative Law Judge, which are 
contained in the Proposal For Decision and incorporates those Findings of Fact and 
Conclusions of Law into this Order, as if such were fully set out and separately stated herein. 
All Proposed Findings of Fact and Conclusions of Law, submitted by my party, which are 
not specifically adopted herein are denied. 

IT IS TEEmFORIE ORDERED, by the Assistant Administrator of the Texas 
Alcoholic Beverage Comission, pursuant to Subchapter B of Chapter 5 of tihe Texas 
Alcoholic Beverage Code and 16 TAC $3 1.1, of ?he Commission Rules, that the OriginaI 
Application of Shaikh A.Fsar Mustafa, d/b/a Quik Stop Food Store, for a W h e  and Beer 
Retailer's Permit be DEhXED. 

This Order will become final and enforceable on November 29,2004, unless a 
Motion for Rehearing i s  filed before that date. 



- I3y copy of this Order, sewice shall be made upon all parties by facsimile and by mail 
as indicated below. 

SIGNED on this tbe 8th day of November, 2004. 

On Behalf of the Administrator, 

 ex% Alcoholic Beverage Commission 

Shaikh Afsr Mustafa 
drbla Quik Stop Food Store 
RJ3SPC)NDENT 
13 1 1 N. Hamilton 
San Antonio, Texas 78207 
CER TIFXED MAIL NQ. 7000 1530 0003 1902 70 73 
RETURN RECEIPT REQUESTED 

Steven P. Redgate, Sr. 
ATTORNEY FOR RESPONDENT 
Continental Bldg, Suite 109, 683 6 San Pedro Ave. 
San Antonio, Texas 782 1 6 
MA FACSIMILE: (21 0) 822- 7209 

Adminis~ative Law Judge 
State Office of Administrative Hearings 
San Antonio, Texas 
Y;(A FA CSIMPLE: (21 0) 3 08-6854 

Dewey A. Brackicin 
ATTORNEY FOR PETITIONER 
Texas Alcoholic Beverage CatwMission 
Legal Division 

San Antonio District Office 
Licensing Division - Brian Guenthner 
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SaAXlCH M S A R  MUSTAFA D/B/A 9 
Q l J K  STOP FOOD STOW, Applicant 5- 
(TABC Case No. 608833) 9 ADlWlMSTRATTVE EIEARJNGS 

B 

PROPOSAL FOR DECISION 

Shaikh kfsar Mustafa dMa @ik Stop Food Store (Applicant), seeks a Wine and Beer 

Retailer's OR-Premise P c d  for premises located at 1 3 1 I N. H d r o q  Sm Antonio, Bexar Courrty, 

Texas, from the Texas Alcoholic Beverage Comixsioa (TAl3C or the Commission). The 

Commissicrn's staff (Staff) asserted that the application should be denied due to the fact &at the 

Applicmt is neither a citizen of Texas nor a legd resident sf Texas, as required by the Texas 

Alcoholi~Beverage CDde (the Code). This proposal forde~isionrecommends tbepemitbe denied. 

On or about February 2,2004, Applicant filed m original application with h e  Commission 

for a Wine and Beer Retailer's Off-Premise Pernit. The Commission alleges that the Applicant is 

ineli9ble to hold a permit because he is neither a citizen of Texas nor a legat mident of Texas based 

on m or mat ion provided to the Commission by the U. S. Department ofFIome8md Security. 

StafFlssued a notice of hearing an June 8, 2004, directed 10 the Applicant. The notice of 

hearing contained a statement of the time, place, and nature of the hearing; a statement of the legal 

authority and jurisdiction under which the hearing was to be held; a reference to the particular sections 

ofthe statutes md rules involved; and a shot plain statement of the matters asserted, as required by 

TEX. GOV'T CODE N. $ 2001.052, 

On Jclne 29,2004, a hearing convened at the San Antonio field office of the Tmas State Office 

ofAdministrativeHearin5s (SOAH), 10300 Heritage, Suite 250, San Antonio, Bmar County, Texas, 

before Cyrena Benson, a SOAH Administrative Law Judge (ALJ). Staff appeased and was 
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represented by Dewq A. Brackin, Commission S t a E  Attorney. Applicant appeared md w a  

repreenled by Stevea P. Redgate, Sr., Attorney. These were no cllailenges to the notiee of hearing, 

jurisdictioa, ar venue. Followhg the presentation of evidence, the record closed on June 29,2004. 

On August IS, 2004, the file was transFcrrod to ALI Cindy T. Greenleaf, who reviewed the rewrd in 

its entirety add issues this Proposal for Decision. 

The Commission has jurisdiction and authority over this matter pursuant to Chapter 5 and 55 
6.01,11.46, and 61.42 of thecede. TEX. -0. BEV- CODE-. $1.01 e t ~ q .  SOAH has authority 

to conduct a hearing in this matter and make recommendations to the COm;ssi~n, iacIuding the 

issuance of a proposal for decision containing proposed findings of fact and proposed conclusions of 

law, pursuant to TI3X, W'T CODE ANN. Chapter 2003 and 5 5.43 of the Code. 

A. AppIicable, Law 

Tm. &o. Em. CODE 5 1 I.46(a)(l I )  provides as follows: 

The commission or administrator may refuse to issue an o~.iginal, or renewal permit 
with or without a hearing ifit has reasonable grounds to  beltwe and finds that my of 
the following circumstances exists: 

(1 1) the  applicant is not a United States citizen or has not bt:en a citizen of Texas for 
a period of one year immediately preceding the filing of his appIicatioq unless he was 
issued a permit or renewal permit an or before September 1, 1948, and has at some 
time been a United States citizen. . . . 

Additiomlly, r)  Zjr 6 1.42(a)(5) and 6 2.47 of the Code provide that mandatory grounds to refuse 

an application far a license exists for the same c j r m t m c t s  as listed in the above cited 4 
11.46(a)(ll). The Code defines. "citizen of Texas'hd "citizen ofthis state" in 9 I ,Q4(20$ as meaning 
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"a person who is a citizen o l  both the United States and Texas." 

The Code does allow in&viduals who are not United Stales citizens but who have legaIly 

resided h Texas to be treated as United States c i ~ t n s  and as ccitb~ns of Texas. TEX.  A L ~ .  BEV 

CODE 5 1.07(a). Further, if a residency requirement &'ts in my pmvisiorl of the Code, 5 J .07@) 

provides that "an alien legally residing in t h e  state satisfies the requirement if he has legally resided 

in the state for the prescribed period of time." 

B. Evidence 

Lt is undisputed that Applicant is not a naturalized citizen of the United Sta te  and that his 

application for adjustment to permanent resident status in the Waited Statts is awaiting adjudicatjon, 

thus, pending. Applicant was born in M i a ,  IS married to a Unit cd States citizen, and has been issued 

employment authorization to work within the United States. It is also undisputed that Applicant is a 
+ 

resident of Texas- 

1. Petitioner' s Evidence 

On January 14,2003, an application for a Wine and Beer Retailer" Off-Premises permit was 

filed with TABC by Applicant (TABC Exhibit One). On his application, Applicant responded that 

he is not a United States citizen, listing his alien file registration number. Applicant alsa answer& 

that be has been a legal resident of Texas for a period ofone year immediately preceding the fit& of 

his application. Based on this answer, TABCTnvestigator Kenneth E. Rutledge scquested asshmt;e 

from the UPS. Border Patrol, Depmtment ofI-2omelan d Security, to determine applicant's immigration 

status. 

Agent Teny  L, Newma, U.S. Department ofH6meland Security @RS), Bureau of Customs 

and Border Protacrion, U&ed States Border Patrol, completed dle investigation and provided a 

"Memorandum of Investigation" to TAEC (TAX Exhibit Two). &ent Newman retrieved 

information using the Immigration and Naturalization Services (INS ) computerized database. Agent 
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Newan's memorandumstate that AppIiwnt entered the United St at- as a "visitor," has applied for 

adjustment of status, had been ksued a 'Temporary Employment Authorkmion," and '"is DOT a legal 

permanent resident of the United States." The mcmormdum also :.tam that Applicanz depwted the 

United States without authorizationwhile his application for adjustment of status was pending. When 

Applicant returned to the United States prior to March 13,2002, he was "Paroled-in" to the count-ry 

due to his peading application (in the United States by pemission). Agent Newman concluded in his 

memorandum that Applicant is and has been in the United Stat= illegal1 y, has applied for legal status, 

is ia the United State by permission rpareled-in," which is no? a legal status), and that Applicant is 

subjed to arrest and deportation in which he would be processed iU au illegal alien. 

Agent Newman appeared at the hearing and testified for the Petitioner. Xn addition to the above 

described hformation, Agent Newman's testimony elaborated and darified much of the information 

contained in the Memomdurn of Investigation. Specifically, Ageot Newman explained that United 

States' policy allows individuals to be "paroled-in" to the country under c m i n  conditions, aIbwjng 
- 

those individuals td be physically present in the United States without having legd status to be h e .  

Agent Newman stated that "parole" is given for humanitxian reasons. In Applicant's case, Agent 

Newman stated that he was "paroled-in" because of his marriqc to a United Szates citlzen and 

'because of his pending application for adjustment of status Thus, Applicant was given permission 

to be physically present in this country pending the adjudication of his adjustment status appIicatio st 

only because he is married to a United States citisea However, Agent Newman stated that being 

'\paroled-in" is not a legal st atus and does not m k e  Applicant a lepl  resident of the United States. 

Additionally, Agent Newman bcIievd tha t  Applicant's "parole" expired jn March 200 1 . 

Agent Newman expIained that when oaa's parole status expires, that  person becomes illegal. Agent 

Newman also stated that Applicant is subject to deportation p r ~ ~ e d j n g s ,  but unless he commits a 

vidation of law, he will not be placed in deportxtion proceedings due to his pending application. 

Also, Agent Newman explained that employment authorization bas no effect on one's "legal" status 

and does ngt make a person a legal resident, Agent Newmm stated that Applicant is in the United 

States illegally; therefore, anywhere within the United States, he is not a Itgal resident. Thus, Agent 
* 

Newman concluded, Applicant is not a legal ~esident of the state of Texas or any state within the 

United States. 
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13ased on information provided by Agent Newman, TABC Tnvestjgator Rutledge conchded 

that Applicant made a 'killful material misstatement on his application and that his presence in the 

U[nited] S[ta&s] does not constitute legalresidency." Thus, Investisator Rutledge tewmendcd that 

the application be denied. 

StafYalso presented the filed application with certificates of approval from the City Secrctay 

of the City of Sari Antonio, the Bexat County Clerk, and the Bexar County Judge 

2. Applicant's Evidence 

Applichat testifred that be applied for advanced pennissioll for travel and that he obtained 

advanced parole before he traveled outside of the United States ja .rune 2003. Applicant stated that 

S a n  Am tonio has been his permanent residence for four years, that he has no residence in India, that 

he has no intention of returning to India, and that he plans td remajn m the United States ptmmenrly. 

Applicant said that he holds a current employment au~horization from DHS, which expires Jarmary 

2005. Applicant testzed that Ilk application to become a permanent resident ehen has not been 

granted* 

C. Analysis, Conclusion, and ]R&cornmendntibn 

It is undisputed that AppIicant is neither a citizen of the Unii ed States nor a cituen of Texas, 

that Applicant has a pending application for adjustment of status t c ~  permanent resident alien of the 

United States, and h t  Applicant is a resident of Texas. The ALJ must determine whether the 

Applicant is a legal resident af Texas which could afford him the opparhnity to obtain a Wine and 

Beer Retailer's Of7-Premises permit through TABC, 

When the Applicant responded that he had  been a bgal resident of Texas for one yem prior 

to the fl ing of the application, the AW btlicvw that he did not intend to make a urllfil material 

misstatement. Because he has been atlowed to remain in the United Staws and lives in Texas, it 

appears the Applicant understands he resides in this state legally. Thus, his misunderstand@ caused 
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him to answer in the afmative 

Applicant argues that he is a legal resident of Texas because he has bcen given. permission to 

remain in the United Statcs due to his pending application Tor adjustment ofstams. Thus, Applican~ 

argues, he is legally present in the United States. However, the evidence is clear that he has not 

obtained "1egal'"tatus. Applimt's employment authorization does not make him a legd mident. 

AppIicant's parole status does not make h h  a legal resident. Aho, Applicant is subject to 

deportation proceedings as an illegal alien. 

Addjtionally, section 1 07 of the Code states that a person who is nut a United States citizen 

may be treated as such in applying for a license or permit through TABC if that person has "legally 

residd" in the state for a specified period of time. If the only qurd5cation was that a person be a 

resident df the state, the statute would state such without requiring "legal" residency. 

Even thmgh he has been allowed t6 remain due t~ oihummitarian policies of the United States 

pavement, Applicant is m the United Sta ta  iflegally. Thus, Appl~cant i s  not a legal resident of the 

United States or of Texas. Therefore, Applicant is not eligible to obtain a Whe and Beer Retailer's 

Off-Premises permit through TABC. 

Based on the evidence presented, the AW concludes that the Applicant is ineligible to hold 

a permit because he is not a United States citizeq he is net a citizen of Texas, aud he is not a Iegal 

resident oFTexas. Thus, the permit application for Quik Stop Food Store, 13 E 1 N. Hamilton, San 

Antonio, Bexar County, Texas does not: meet the Commission\ requirements, Accordingly, the 

application should be denied. 

IV. PROPOSED FEWTNES OF FACT 

I .  On or ahaut February 2,2604, Shikh Msar Mustafa d/b/a Quk Stop Food Store (Applicant), 
filed an original application with the Texas Alcoholic Beverage Commission (the 
Commission) for a Wine and Beer RetaiIers Of-Premise Pt:rmit for the premises located at 
1 3 1 1 N. Hailto- San Antonio, Bmar County, Texas. 

2. The Commission assened that the application should be denied because Applicant is neither 
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sl citizen of Texas nor a legal resident of Texas. 
' 

3. OnJune8,20C)4,Commissiort'sStaff(StafF)issuedanotic:eofhearjngtoApplicant, 

The n ~ t i c c  of hearing contained a statement of the time, place, and nature of the  hearing; a 
statement of the legal authority and jurisdiction under whicfi the heaxing was to be held; a 
reference to t he  particular sections of the statutes and n~les involved: and a short, plain 
statement of the matters asserted. 

A hearing convened before CyrenaBenson, an Admiaktrative Law Judge (ALJ) withthe State 
Ofice o f  Administrative Hearings (SOAH), on June 29,2M)4, at the San Antonio field office 
o f  SOAH, 10300 Heritage, Suite 250, San Antonicr, BmuCaurrty, Texas. Staffappeared and 
was represented by Dewey A. Brackin, Commission StaEfAttorncy Applicant appeared and 
was represented by Steven F. Redgate, Sr., Attorney The record dosed on June 29, 2004. 
On August 18,2004, the file was transferred to US Cindy T. Greenleaf, who reviewed t h e  
record in its entirety and issues this Proposal for Decision, 

Applicant is neither a United States citizen nor a citizen of the swts of Texas. 

Applicant's appliation for adjustment of status to become a permanent resident nIien of the 
United States is pending. 

Applimnt is not a legal resident of Texas. 

Applimt did not make a willful material misstatement on his application when he answered 
in the dinnative that he has been a legaI resident ~f Texas For one year prior to Xhe filing o f  
his application for a permit. Applicant's rnjsstatementwas ~ i a d e  due to his misundenlanding 
of his status. 

V. PROPOSED CONCLUSIONS OFLAW 

The Commission has jurisdiction over this matter pursuant to  TWE. h C O .  REV. CODE ANN. 
Chapter 5 and ljg 6.01, 11.46, and 61.42 and TM.AlXO.33W. CODE ANN. fj 1 01 el seq. 

SO AH has jurisdiction over all matters related to coaducti~ig a hewing in this proceeding, 
including the preparation of a proposal for decision with fmding of fact and conclusions of 
law, pursuant to TEX GOV'T CODEANN, Chapter 2003 and TFX ALCO. BEV. CODE ANN. 3 
5.43. 

A~plicant received proper notice of the hearing, pursuant to ' m. WV'T CODEANN. Chapter 
2001. 

Based on the foregoing findings, a prepondemnca o f  the evidence indicates that Applicant is 
inebgible to hold a permit, pursuant to TEX. AJ,&O. BEV. CODE ANN. $5 1.07, 6.03, 
1 1 46(a)(ll), 61 42(a)(5), and 61 -47. 
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5 .  The application of Shajlrh Afsar Mtlssafa d/b/a Quik Stop Food Store for a Wiac and Beer 
Retailer's Off-Premises Permit should be denied. 

SIGNED October 1,2004, A 

A ~ M ~ s T I W ~  YAW JUDGE f 
STATE O F F I ~ F  ADM~ISTRATWE m m e s  


