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IN RE ABC GROW, INC. d BEFORE 'IT-TIE 
D/B/A COME W GO 5 
PERMIT NO. BQ43973 8 $ 

!? TEXAS ALCOHOLIC 
5 

TARhWT COUNTY, TEXAS 8 
(SOAH DOCKET NO. 458-04-8612) 5 BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSTDERATJOY this 1 st day of Decembers 2004, the above-styled and 
numbered cause, 

After proper notice was given, this case was heard by Administrative Law Judge Tanya Cooper. 
The hearing convened on October 22,2004, and adjourned on October22,2004. The Admhistmtive 
Law Judse made and filed a Proposal For Decision containing Findings of Fact and Conclusions of h ~ v  
onNovember 10,2004. This Proposal For Decision (attached hereto as Exhibit "A"), was properly 
served on all parties who were given an opportunity to file Exceptions and Replies as part of the record 
herein. As of h i s  date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Conmission, &er review and due 
consideration ofthe Proposal for Decision, Transcripts, and Exhibits, adopts the Findings ofFact and 
Conclusions ofLaw of the Administrative Law Judge, which are contained fn the Proposal For Decision 
and incorporates those Findings oflact and Conclusions o f h w  into this Order, as if such were hl ly set 
out and separately stated herein. AI1 Proposed Findings ofFact and Conclusions oflaw, submitted by any 
party, which are not specifically adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to SubchapterB of Chapter 5 of the Texas Alcoholic Beverage Code and 
16 TAC 53 1 . I ,  of the Commission Rules, that Respondent's permits be SUSPENDED. 

IT IS THEREFORE ORDERED that unless Respondent pays a civil penalty in the amount of 
$750.00 on or before the 19th day of J a n a q ,  2005, all rights and privileges under the above described 
permits will be SUSPENDED for a period of five (5) days, beginning at 1291 A.M. on the 26th day 
of January, 2005. 

This Order will become final and enforceable on December 22,2004, unless a Motion for 
Rehearing is filed before that date. 



By copyofthis Order, seniceshaI1 bemadeuponall parties by facsimileand by mail as indicated 
below. 

SIGNED on this la  day of December, 2004. 

On Behalf of the Administrator, 

~ e a w  Fox, Assistant ~dmingttra(or 
Texas Alcoholic Beverage Commission 

The Honorable Tanya Cooper 
Administrative Law Judge - 
State Office of Administrative Hearings 
VIA FACSIMILE (81 7) 377-3706 

ABC Group, Inc. 
d/b/a Come N Go 
RESPONDENT 
1401 Cooks Lane 
Fort Worth, TX 761 20 
CERTIFIED MAILJRRR NO. 7000 1530 0003 3902 2958 

Timothy E. G f f i t h  
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Fofi Worth District Office 



TEXAS ALCOHOLIC BEVIEMGE COMMISSION 

CIVIL PENALTY REMITTANCE 

DOCKET NUMBER: 607951 REGISTER NUMBER: 

NAME: GBC GROUP, INC. T W E N A M E :  COME N GO 

ADDRESS: 1401 Cooks Lane, Fort Worth, Tarrant County, Texas 76120 

DATE DUE: January 19,2005 

PERMTTS OR LICENSES: BQ439738 

AMOUW OF PENALTY: $750.00 

Amount remitted $ Date remitted 

If you wish to a pay a civil penalty rather than have your permits and licenses suspended, you may pay the 
amount assessed in the attached Order to the Texas Alcoholic Beverage Commission in Austin, Texas. IF 
YOU DO NOT PAY TEE cntzz PENALTY ON OR BEFORE TIIE 19TH DAY OF JANUA.RY 
2005, YOU W L L  LOSE THE OPPORTUNITY TO PAY IT, AND THE SUSPENSION SHALL 
BE IMPOSED Ofl TFIE DATE AND TIME STATED TN THE ORDER 

When paying a chi1 penalty, please remit the total amount stated and sign your name below. MAIL 'SRXS 
FORM ALONG WITH YOUR PAYMENT TO: 

TEXAS ALCOHOLIC BEVERAGE COMMISSION 
P.O. Box 13124 

Austin, Texas 7871 1 

WE WILL ACCEPT O m Y  U.S. POSTAL MONEY ORDERS, CERTJFIED CEIECKS, OR 
CASHIER'S CHECKS. NO PERSONAL CH33CKS. NO PARTLAL PAYMENTS. 

Your payment will not be accepted unless it is in proper form. Please make certain that the amount paid is 
the amount of the penalty assessed, that the U.S. Postal Money Order, Certified Check, or Cashier's Check 
is properly wrjtten, and that this form is attached to your payment. 

Signature of Responsible Party 

Street Address P.0, Box No. 

City Slate Zip Code 

Area CodeRelephane No. 
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ABC GROm DB/A 3 
COME N GO, Respondent 5 
TARRANT COUNTY, TEXAS 5 
(TABC CASE NO. 60795 1) 5 ADR.lINISTRATWE m A m G  

PROPOSAL FOR DEC%SZON 

ABC Group d/b/a Come N Go (Respondeat), alleging aviolation oftheTexas AlcoholicBwm~e Code 

(the Code) in that Respondent ar Respondent's agent, servant, or employee allowed a breach ofthe 

- peaceonthe licensed premi~es .~  TABCStaffs~3u~tsuspensionofRespondent's pemitfarapcriodaf 

ten days, or a civil penalty in lieu of any suspension in the am~unt  of $1,500.00. 

The ~ ~ 8 t i v e  Law Judge (g fmds the evidence suffic ient to establish that Respondent or 

Respondent's agent, servant, or employee dillowed a breach of the peace on the licensed premises; 

however, the ALJ r~commds sclspensionofffwpondent's petmit for SiYedap, or that Respondent be 

c o m m i s ~ m  or ahhiskutor may 9 - d  or UUICF~ h l i w o  of 8 refail beer. deal er... if it finds a 
breach of the paw bs OCC-d on Ihc: liwmcd premises or on premises under the 1imsee"s mtml and that Ibt: 
b w c h  oflhc peace was 801 beyond the cmtroE of the licensm and resulted fim hi>: h p q a  ~uphvlsion of 
pessons p h r t e d  to bean thelicmsed p & a ~  or p h e s  undahis cmbol. Z ' ~ L M , C O . B ~ ~ . C Q D E W .  4 59.13. 

-Cbe p h i o m  of th ia  code applictlbk to the ~ d a t i o n  md swpcnsim of a retail dealer's o f f - M s c u  
Eicenae also fipply tothe cancellation and fiuqenaion of n wine und brzr rcltajlrx'3 ~)F-pmnis~s p d t  Tex. Mco. 
Bev. CODEAT. $26.03@). 

EXHIBIT 
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allowed to pay a civil penaIty in lieu of my suspension in the amount of $750.00. 

1. JUMSITICTION, NOTICE, ANI) PROCEDl7RAL HISTORY 

TaBC has jurisdiction over t h s  matter under=. ALCO. I3 IV. OODE ANN. cb. 5,  26, and 69, 

azld 16 TM.  AD^. CODE 5 31.1 ef. se4. (the Rules). The Statc Oficeof AdrninistrativeHearings 

(SOAH) has jurisdiction over all matters related to conducting a hearing in tbis proceeding, including the 

preparation of a proposal for dscisioawith Mmgs of fact a d  conchsiom of h, under TEx ~ V ' T  C ~ D E  . 

ANN. chs. 2001 and 2003. There were no contested issues of notice ox jurjsdiction in this proceeding. 

On October 22,2004, a hearing convened before AW Tanya Cooper, at the SOAH offices 

located at6777CampBowieBlvd , Suite460,Fort Worth, Texas. 1'AnCStaEwareprmented:atlthe 

heahgby Timothy~TABCStaffAttomey.  bpondentappemadandwas represented by Murad 

Fazli. The heatidg concluded and the record closed on that same day, 

R~pondmtholdsaW"memdB~rRetailer'soff-PrcmkesPmnit,BQ439738, issued by TABC 

for Respondent's premises, ComeN Go, located at 140 1 Cooks Lane. Fort Worth, Texas. TABC S t a f f  

alleged that on Augs t 24,2003, Respondent's employee, D e e p  Ktishnm, aITowed a breach ofthe peace 

on the licensed pPemises when Mr. f i s h n u  threatened a customer, 3e my Zacarias, with t luo f ig  a beer 

can through the windshield ofMs. Zacarh' car. Tam Travis, Murad Fazli, and Jenny Zacatias testified 

at the hearing. 

Jenny Zacarlas tesMied that she had gone into Respondent's business on August 23,2003, co 

purchwe a Diet Coke. ~ h o ~ i e t  coke container that ;he selected h r n f  he refrigerated cooler did not feel 

cold, so shestopped at the drjnk fountain and dso got a cup and ice. Ms Zacarias said sheapproached 

the counter to pay for her d d .  A clerk, Deepu Krishaan, was behind the counter operating the cash 
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register. Ms. Zacarias said that Mr. Krishnan told her theDiet Cokc was S.60 and the cup with ice was 

$.SO. 

At that point, Ms, Sacarias said she told M i  Krishnaa that she did not want the cup of ice, but 

Mr. Kiishnan insisted that she must pay for both items. Ms. Zacarias said that she put 9 1.00 on the 

counter, took the Diet Coke, andwent outside thtstore to her car lesrhg the cup of ice on the counter. 

M. Zacarias stated the Mr. Krishnanfoi~owed her outto her vehicle. She said that heww holding atall 

can of beer in his h d  and yell* at her that if she did not come back h o  tbe store and pay for both of 

the~ms,tbmhewouldthrowthebeercan~~ughhesvehicle'swindsbield. Ms.Zacariasstatedthat 

she rolled her car window down and tried t~ give Mr. ICrishnan another $1.00, but he would not take it 

from her. Mr. Krmhnan continued to insist thatshemst come back inside the store and placethe money 

on the  counter. Ms. Zacarias said she was shocked by Mr. Mshnm's conduct and feared he was crazy, 

so she went back inside the stare and did as he demanded. 

Onceshewas back outsidechelicensedpremises andinhercar, Ms. Zacarias saidthat she drove 

around the corner ofthe building and called&@ police. According to Ms. Zacarias, a police off~cet came 

and took astatanent f b r n  her. The oficer~aid hewould conta~t Mr. kishnan, and shewas allowed to 

leave at that point. 

Ms. Zacarlas said she thoughtMr. Krishnan's response was extreme in rclat ion to the situation. 

She a~howledged that the cup of ice could not berestocked and sold, but opined that awarPling h m  Mr. 

Krishnan that he would charge her for a cup of ice in the fume would have been mote appropriate. 

Tana Travis, a TABC Agent, said that she received a copy of the police report filed by Ms. 

Zacarjas on August 24,2003. After her review ofthe report, she detemj n d  an eafommerit a d o n  against 

Respa ndtnt was warranted. Agent Travis said that Mr. Rishnan, as an employ- ofa Iicensed premises, 

should have been in better cuntrol ofhis emotions while opera- Respo~~dent's business. Inbent  Travis' 

opinion, Mr Krishmds actions had further mdated tensions between himself and Ms. Zacatias. Agent 
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Travis ttstified thathb. fib sbuld not have followed Ms, Zacar i ;~ outside to  her car nor threaten ad 

to darnage her property withabeercan. Accordingto AgentTravis, Mr. Krishnan should have called the 

police ifhe wanted to pursue action against Ms. Zacarlas for faihxe to pay h r  the cup of ice. h mmmhg 

up htttmtimony, Agent Travis stated that shelhougbt a aspension of Respondent's permit for a period 

of ten days, or a civil penalty in the amount of $1 500.00, was appropiate. 

Murad Fazk Respondent's agent, testified that hewas not at the licensed premises at the time this 

incident occurred; however., Mr. Krishnan had told him about the incident. According to Mr. Fazli, Mr. 

Krishnan said that he had followed Ms. Zacarias out ofthe store when  he refused to pay for the cup and 

ice, However,hlr.Krishnandcniedthathethreatmed~~s:Zacarias M~.Fazlisaidthatthecrimi 

complaint, which was filed against kk, Krishnan as a result of Phis incident, bad been dismissed. 

Mr. FilzIi suggested that Ms. ~ a o &  as seemed to be an emotional individual. H e  thought that 

perhaps she had beenmoreupset than the average person considering, thesmafl amount ofmoney (S.50) 
- 

that was b o l d .  He also said that R.espondentas business had fieyentlybmnvi-ed by people takini 

items fmmtbestorewithout paying. Mr. Fazlisaid that he andR~pondent's other agents or employees 

regularlycaEledthepoliceconcemingthefts, but hedidaot thinkthatthe amount inthis caseshould have 

warsanted a police oEcerk t ime in making a theft report. 

IU. ANALYSIS 

The issues to be determined concerning this alleged violatid n are: 

1. whether a breach of the peace occurred on Respondent's licensed premises;' and 

Premises mans rht grounds and dl buddings, vehiclm, and appurtenances partaking to the grounds, 
including m y  udjtlwt prcmisa if thy are b t t y  or indirectly under the m w o l  of the same pmnxl. I'Ec &m. 
I~W.CODEANN. Ij Pln49(a). Sce: S~SO~ALCO.BEV.CODEANN. 5 1.04(19). 
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2. Ifso, whether the breach oftbe peace was not beyond ?he crmtro Z of 'RM ponden9 and 
resulted from Respondent's improper supervision of persons pmitted to be on the 
licensed premises or on a prernis es under his control. TEX. ..4Lco. B Ev. CODE ANN. 5 
69.13 

Evidence presented inthis matter establlishedzhata brwhofthspeace oc;nured onRmpondeat's 

Iiccnsed premises on August 23,2003. "Breach afthe peace," is not defined by the Code or TABC 

Rules. However, it has been judicially defined in case law as m act that disturbs or threatens to d jskrrb "the 

tranquility enjoyed by the citizens'' md includes actual or threatened violence as an essential element. 

Woods v. State, 2 13 S.W.2nd 685 (Tex.Crim.App. 1948). 

After assming the evidence presented by both sides, the AW believes that Respondent's 

employee, Mr. Krishnaq did threaten violence toward Ms. Zacarias and her property while sbe was in her 

vehicleparkedoutside Respondent's Eicensedprernisw. FromMs. Z a d a s '  testimony, the AZJdeubts 

that shewould have volrlntarily re-entered Respondent's store to pav for an item that she had already 

declined to purchase, but for Mr. Krishnm threatening to throw a becr can from& licensed premises 

through her vehicle's windshield. Ms. Zacarias was u p a  and fight ened by Mr. Krjshnan's actions, which 

was still. evident fromW. Zacarias' testimony given at a timcconsidcr:rbly &w this event's accumace, 

Rspondeng theholder of aTABC-issued permit, i s  responsible for the actions of its agents and 

employeeswhlletheyareonZhelicensecEpremisa. 1t isundisputedthat Mr. Ktishanwas Resporldent's 

etnploy~at~et imeoftbismcid~.  Accordingly,Mr.Krishnm's actionsaxeattr!MabletoRespandent. 

This breach of h e  peacewas not beyond the control of Respondent. According to the testimony 

ofMr. Pnzli, Respondent's agents md employes had reported s d  i~ ~ c e s  of theft from the licensed 

premises to law enforcement authorities ppriar to this incident. That course ofconduct, as correctly pointed 

3 PamMm means.. . the I~oldet of 4 permit provided for in t h i s  mde, or I agent or employee. Tsx. AKQ. 
BBV. CODE Aw. 5 1.04 (1 1). 
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~ u t  by TABC Agent Travis, would have beenmore appropriate, as opl~osed to Mr. Krishnan's ecahrion 

of an ddy teme sitwtion between himselfand Ms. Zacatias. Proper n ~pesvisbn ofRqox1dent's agents 

and employees should ham included establishing n policy for Respondent's agents and employees to  utilize 

when confronted with a patron's refusal to pay for Rwpnd&'s merchandise. The AL J believes that any 

procedures Respondent could haw outlined forits employees and agents would not be WreIyto include 

using force or threat of force against persons. Such a policy would have exposed Respondent's own 

agents and employees to a foreseeable and unreasonable risk of h ~ p ,  including injury or death 

During Mr. Fazli's testimony, he also suggested tbat the penalty sought by TAEC Staffwas unduly 

harsh He pointed out ameliorating factor8 that the ALJ is willing to consider when recommending my 

penalty to be assessed in h i s  matter."hese factors are discussed I)eIew. 

First, the AIJ recognizes tbat businesses such as Respondent's iue frequent Ey the targets far theft, 

Again according to Mr. Fazli, Respondent and its agents and empla y e a  had reported thefts in the past. 

U&rtmately, the efforts described by Mr. Fazli had bwnheffective id curtailing tlieproblem. Ms. 

Zacarias bad rendwed propeny of Respondent unusable for resale She had also reksed to pay for a 

portion ofthat property's d u e  when asked to do so, an action which tw:hni*mi@ beviewed by some 

as theft irrespective ofthe d d o h  amount involved. DespiteMs. Zncarias' questionable conduct, Mr. 

Krishan's responsewas excessive and contray to statutory and reguIatory provisions governing the 

conduct for persons operating a TABC-Iicensed premises. Nevcstbelws, the AW believes it is  

undemtandable h a t  Respondent and Respondent's agents or employees would M a  certain measure of 

frustration, which possibly mntriiaed to Mr. KriEhnatl's ovareaction w hen confronted *this &hation. 

Fomately no actual physical ham or property drunage rmlted from Mx.  Krishnan's inappropriate 

actions, As a m l h  the ALJ has considered these factors in assessment of the penalty recommended 

against Respondent, 
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Second,no evidencewas produced establishmgthatRespondmthad anyreason to h o w  thatMr. 

Krishnan would act inthe manner as determined by the AW occurred in this instance. Again, Mr. Fazli's 

testimony discussdthenumerous police repods that  h v e  beenfled on11ehalfofRespondent by its agents 

and employees. While the AW has detemined that the Respondent is ultimately responsib b for the 

conduct afits empleyea~ basdupon this and theinf~rmatioadismsser2 below, the ALJlkds thatthisMr. 

Krishnan's conduct was an isolated incident, and not a pattern ol' employee behavior condoned, 

encouraged, ax: directed by Respondent &the operation of the 1ic;enserE premises. As such these factors 

must also be weighed in deteniining the penalty assessed in zhis c ~ e .  

h t l y ,  the ALJ has reviewed Rgspondmt's 5ceasmg history. ThBC S t d b s  sought the minum 

penaltythat it is authorized to negotiate in a settlement efthis mttwwith Respondent, namely a 10-day 

p m i t  suspension, or a$1,500.00civit pen&ypaidinlicuofanysuspaIsion. W h i l e t h e r e w e r e w ~  

listed on Respondentas violationhistory for misceIlaneous violations, the ALJ notes that this violation is the 

only instance invohring aninfraction deemed under the TAB'C Sthff s chart5 to be a heal& safety, 
- 

or welfare violation. Accordingly, based upon factors cited within this section, the ALJ rcw mends a 

lesser penalty be imposed against Respondent, 

T h e m  recommends that Respondent's permit be suspended for a period offivedays, or i n h  

of any suspension, that Rspwndent pay a civil penalty In the amount of $750.00. 

V. PROPOSED FINDINGS OF FACT 

1. ABC Group, Lnc. &/a ComaN Ea (Rapondent) holds a Wme and BeerRetaiFer's Off-P~misea 
Pennit, BQ 43973 8, issued by the Texas Alcoholic Beverage Commission (TABC) for the 

located at 1 40 1 Cooks LWE, Fort WO* Tarrant County, Texas. 
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2. On August 24, 2003, Respsndent's employee, Deepu Krisluran, was operating the licensed 
premises descnicd in Finding of Fact No. I .  

3.  On that day, Jenny Z a c a r k  was a customer at Respondmt's business. 

4- Ms. Za&s entered the licensed premises to purchase a Did Coke; the Diet Coke did not feel 
wld, so Ms. Zacarias tdok a CUP of ice from the fountain area and approached Ms. Krlsbnsln to 
pay for her purchase. 

5. Mr. Krishnan informed Ms. Zacarias that the Diet Coke was s.60 and the cup of ice was 3.50. 

6. Ms. Zacarias t ebed  to  pav far the cup of ice and left S 1,011 on the counter. 

7. Ms Zacarias too kthe Diet Coke and exited from the store leaving the cup of ice on the counter. 

8. TvLr.KrishnanfolEowedMs,Zacar~asoutsidetohercarandthreatmedtothrowabeercmfiom 
the licensed premises, through her vehicle's whdshield unless Ms, Zacwias came back into the 
store and paid the remaining amount owed for the cup of ice. 

9. Ms. Zacarias was frightened, but returned to the store and I& manother $1.00 on the counter. 

- 
10. Ms. Zacmias returned to her car and telephoned the police 

11. Apoliceofficwresgondedtotbeliceasedpremis~,spokt:tobothMs.Zacaria~andMr. 
IGkhaan, and fled a repoa concerning the matter. 

12. The police oficer" report was forwarded to TABC Staff. 

3 UponreviewofthepolicerepondiswsedinFindingsofFadNos. lIand12,TABCStaff 
determiaed that a breach of the peace had occurred on Respondent's licensed premises, and 
commenced this enforcement action against Respondent. 

14. hpandent's licensing history shows afew miscellaneous viok~tiuns, but thisviolation is the only 
instance involving an f i c t i o n  deemed und w the TABC Sta ff s penalty chm to be a health, 
safety, of welfare violation. 

f 5 .  A hearing h~ thEs matter was wnductad on O~tober22,2004, at the State Office ofAdmmisaative 
Hearings, 6777 Camp BowieBhd., Suite 400, Fort WortEZ, T e n s .  A L J  Tanya Cooper presided. 
TABC Staffwas represented by TABC Staff Attorney, Thothy mth. Respondent was 
represented by Mwad Fazli. The hearing conclwded and thc: record closed on that day. 
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VX, PROPOSED CONCLUSIONS OF LAW 

I .  TABC has jurisdiction over this matter undw TEX. ALCO. BEv. CODE ANN. chs. 5 and 26, C, lj 
6.01, 11.61, and 69.13, and 16 TEX. ADMGN. Cone $ 34-1 at. seq. 

2.  Tbe Smte m c e  ofAdministrative Hearhgs hasqurisdiction ovcr all mattm related to conducting 
a hearing in this proceeding, includingthe preparation of a propsal for decision with findings of 
fact md conclusions of hw7 pursuant to TEX. W'T CODE Am. ch. 2001 and 2003. 

3. Respondent t e d  adequate no ti- of the proceedings and hearing as required by m. Gov'T 
CODE-. 5s 2001.051 and 2001 -520. 

4. Based uponProposed Findings ofFactNas. 2 - 9, Respondent aUowcd a brcachlof the peace on 
the licensd premises, which was mt beyond Respondenty s co I ~ O  1 and resulted from improper 
supervision ofapersonpmdmlaeontheLcensed premises inviolationof m. f i ~ .  m. 
COIDEANN_ 5 69 13. 

5 .  Basedon the fbregohg Proposed Fhdinge ofFact Nos.42 - 9 and 14 and Conclusion oflCawNo. 
4, Respondent's Wineand BeerRezailer's Off-Premises Permi5 BQ-439738, issuedby TABC 
should besuspended fbraperiod offiedays,ot itnlieuofmysuspension, Respondent should be 
allowed to pay a civil penalty in the amount of $750.00. 

7 
SIGNED November 10,2004. k 13 

6fe Cbft?cc of Administrative Ilearings 
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