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O R D E R  

CAME ON FOR CONSIDERATION this 29th day of June, 2004, the above-styled and 
numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Melissa 
Ricard. The hearing convened on March 4, 2CK)4 and adjourned on March 4, 2004. The 
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact 
and Conclusions of Law on May 3, 2004. This Proposal For Decision was properly served on 
all parties who were given an opportunity to file Exceptions and Replies as part of the record 
herein. As of this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Cammission, after review 
and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 
of Fact and Conclusions of Law of the Administrative Law Judge, which are contained in the 
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this 
Order, as if such were fully set out and separately stated herein. All Proposed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are 
denied. 

IT IS THEREFORE OFtDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC 93 1.1 of the Commission Rules, that Respondent's conduct surety bond in the 
amount of $5,000.00 be FORF'EITED. 

This Order will become final and enforceable on JULY 19.2004, unless a Motion for 
Rehearing is filed before that date. 



By copy of this Order, service shall be made upon all parties by facsimile and by mail as 
- indicated below. 

SIGNED this the 29' day of June, 2004 at Austin, Texas. 

On Behalf of the Administrator, 

~ e h d  Alcoholic Beverage Commission 

The Honorable Melissa Ricard 
Administrative Law Judge 
State Office of Administrative Hearings 
Corpus Chrislti, Texas 

-. VIA FACSIMILE (361) 884-5427 

Maria Rita Vargas 
d/b/a Buchanan's Shamrock Grill & Sports Bar 
WPONDENT 
1415 Austin 
McAlIen, Tx 78501-5 154 
CERTWED MAIL RRR W7000 1530 0003 1902 0760 

Gayle Gordon 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 
McAllen District Office 
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Chief Administrative Law Judge 

May 5,2004 

Jeannene Fox, Assistant Administrator 
Texas Alcoholic Beverage Commission 
5806 Mesa, Suite 160 
Austin, Texas 7873 1 

RE: Docket No. 458-04-1901; TABC vs. Maria R Vargasdlbla Bachanan's 
Shamrock Grin & Sports 

Dear Ms. Fox: 

Please find enclosed a Proposal for Decision in this case. It contains my recommendat ion 
and underlying rationale, -- 

Exceptions and repIies rnay be fded by any party in accordance with 1 TEX. AQMIN. 
CODE 155.59(c), a SOAH rule which may be found at www.soah.state, tx.us. 

Sincerely, 

ij)j:&Wh 
h e i i s s a  M, %card 
Administrative Law Judge 

MMWmar 
Enclosure 
xc: HoUyMommaerLs,Docket Clerk, State Ofice of Administrative Hearings- Via Reeular Mail 

Gayle Gordon, Staff Attorney, TABC, 5806 Mesa, Suite 160, Austin, Texas - Via Reedar >fail 
Maria Rita Vargas, 141 5 Austin, MuWen, 7Sc 78504-51 54 -VIA REGULAR MAIL 

1225 Agnes Street, Suite 102 + Corpus Christi, Texas 78401 
(512) 884-5023 Fax (512) 8845427 
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ADMINTSTRGTIVE HEARINGS 

PROPOSAL FOR DECISION 

The Staff ofthe Texas Alcoholic Beverage Commission (Staff) brought this forfeiture action 

- 
against Maria Rita Vargas dm/a Buchanan's Shamrock (Respondent). Staff sought forfeiture of 

Respondent's conduct we ty  bond, alleging Respondent has had three or more adjudicated vio Iat ions 

of the Texas Alcoholic Beverage Code (Code) since September 1, 1 995. For reasons discussed in 

this proposal for decision, the Administrative Law Judge (AW) recommends forfeiture of the conduct 

surety bond. 

T. JUNSDICTION, NOTICE, AND P R O C E D U W  HISTORY 

Staff has jurisdiction over this matter under TEX, ALCO. BEV, CODE ANN. ch. 5 and 

41 1 .  I 1 (b)(2), and 16 TEX. ADMIN. ~ D E  (TAC) 3 33.24. The State OEce ofAdministrative Hearings 



SOkIE DOCKET NO. 458-04-1901 PROPOSAL FOR DECISION PAGE 2 

(SOAH) has jurisdiction over ail matters relating to conducting a hearing in this proceeding, including - 

the preparation of a proposal for decision with proposed findings of fact and conclusions of law, 

pursuant to TEX. GOV'T C ~ D E  Am. &. 2003. There were no contested issuesofnoticeorjurisdiction 

in this proceeding, 

On January 13,2004, Staff issued its Notice of Hearing to Respondent, setting a hearing for 

March 4,2004. The Staff filed a motion to appear by video conference on January 29, 2004. The 

mot ion was granted on February 3,2004, wherein the Staff was instructed to appear at its offices in 

Austin and the Respondent was instructed to appear at the Staff office in McMen, Texas. 

AW Metissa Ricard convened the video bearing on March 4, 2004. The ALJ appeared by 

- video through the Sate Office of Administrative Hearings offiw ia Corpus Christi. Staff was 

represented at the hearing by its staff attorney Gayle Gordon, who appeared by video in the Staff 

office in Austin. Respondent appeared in the Staff office inMcAllen, and represented by her Attorney 

Rene Segundo. 

II. LEGAL STANDARDS AND APPLICABLE LAW 

StaEis authorized under g 1 1.1 I (b)c2) of the Code to require the permittee to forkit the amount 

of a conduct surety bond on final adjudication that the permittee violated a provision of the Code. 

Pursuant to 1 6 TAC 8 33.24, the permittee must have been "&ally adjudicated" to have committed 

threeviolations of the Code since September 1, 1995, for a forfeiture to occur. Staff must notlfythe 



SOAH DOCKET NO. 458-04-1901 PROPOSAL FOR DECISION PACE 3 

permittee, in writing, ofits intent 20 seek forfeiture ofrhe bond. The permittee may request a hearing 

on whether the criteria for forfeiture of the bond have been satisfied. The hearing is to be conducted 

in accordance with the Administrative Procedure Act. 

111. EVIDENCE AND ARGUMENT 

A, Background 

Respondent is the holder of Mixed Beverage Permit MB5 12788 and Mixed Beverage Late 

Hours Permit LB5 12789 issued the commission for the premises known as Buchan ' s  Shamrock , 

located at 1415 Austin, ~JI McAllen, HidaIge County, Texas, and whose m a h g  address is same. 

B. Evidence 

In one exhibit, the Staff showed one violation in 2002 and two in 2003 by the Respondent. 

On June 25, 2002, Ms. Vargas signed a Waiver neither admitting nor denying the violation of 

misbranding of b f i  beer on June 7,2002 and waiving her right to a hearing on the matter. The last 

sentence of the Waiver form, directly above Ms, Vargas's signature, states, 'The signing of this 

waiver may result in the forfeiture of any related conduct surety bond." 

On July 9,2002, Staff issued an order finding Respondent had waived hearing on the June 7, 

2002 violation and that Respondent had violated those sections of the Code as stated in the Waiver. 

The violation set out in the Waiver was a cash law violation on .Tune 7,2002. Staf f  imposed a penaIty 

of either a three-day suspension o f  Respondent's permits or a $450 fine, A note below the signature 
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on the order states the order will become final and enforceable 2 1 days from the date the order is 

signed, unless a motion for rehearing is fded with Staff. 

Similarly, Ms. Vargas signed a Waiver on April 29, 2003, for the allegation of permitting 

minors to possesdconsume alcohol on April 1 2,2003. Staff issued an order dated May 8,2003 that 

imposed a seven-day suspension or $7 1050.00 f ie .  The same language is contained in the Waiver and 

the Order as in the previous violation. 

Again, Ms. Vargas signed a Waiver on June 3, 2003, for the allegation of possession of 

uninvoiced alcoholic beverages on May 9,2003. Staff issued an order dated June 9,2003, imposing 

a 20-day suspension or $3,000 h e .  The same language is contained in the Waiver and the Order as 

in the previous violations. 

Initially, Ms. Vargas was concerned that a matter that was dismissed by the Commission was 

now being considered as one ofthe thee FmUy adjudicated matters. During the course of the hearing, 

Ms, Vargas agreed that the matter which had been dismissed was not one of the three above charges. 

Ms. Vargas did not provide any evidence. 

Iv. ANALYSIS 

The Staff has shown that they have been finally adjudicated since September 1, 1995. The 

conditions of 16 TAC 5 33.24 have been met, and Respondent" bond should be forfeited. 
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FINDINGS OF FACT 

Maria Rita Vargas d/b/a Buchanan's Shamrock is the holder of Mixed Beverage Permit 
MB5 12788 and Mixed Beverage Late Hours Permit LB5 12789 issued by Staff for the 
premises located at I4 15 Austin, in McAUen, Hidalgo County, Texas. 

Respondent has posted Staff Conduct Surety Bond Number 8 102263, dated March 27,2002, 
in the amount of $5,000, payable to the State oCTexas. 

Respondent has been finally adjudicated of at least three vjolations of the Code since 
Sep ternber 1, 1995. The Defendant committed a violation of TEX. Amo. BEV. CODE A m  
5 104.04 (misbranding of bfl beer) on June, 2002. The Defendant committed a violation of 
permitting a minor to possess and consume alcohol on April 12,2003. Further, the Defendant 
had committed another violation of permitting a miner to possess and consnme alcohol on 
May 9,2003. 

By letter dated July 17,2003, Petitioner sent Respondent written notice of its intent to seek 
forfeiture of the conduct surety bond. 

Respondent requested n hearing to determine whether the conduct surety bond should be 
forfeited. 

On January 13, 2004, Petitioner issued its Notice of Hearing, directed to Respondent at 
Respondent" address of record, setting the hearing on the merits for March 4,2004. The 
Staff fied a motion to appear by video conference on January 29, 2004. The motion was 
granted on February3,2004. The Staff was instructed to appear at its ofices in Austin, Texas, 
and the Respondent was instructed to appear at the Staff ofice in McAUen, Texas. 

The notice of hearing wntahed a statement of the lime, place, and nature of the hearing; a 
statement of the Iegal authority and jurisdiction under which the hearing was to be held; a 
reference to the particular sections of the statutes and rules involved; and a short, plain 
statement of the matters asserted. 

On March 4,2804, a video conference hearing convened before ALJ MeIissa M. Ricazd at the 
State Office of Administrative Hearings (SOAH) in Corpus Christi, Nueces County, Texas. 
Petitioner was represented at the hearing by Staff Attorney Gayle Gordon, who appeared in 
Austin, Texas by video. Respondent represented by Rene Segmdo and appeared in person 
and through her attorney by video in the Staff offices in McAllen, Texas. 
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- CONCLUSIONS OF LAW 

1. The Texas Alcohafic Beverage Commission (Staff) has jurisdiction over this proceeding 
pursuant ~QTEX.ALCO. BEV.CODEANN. ch. 5 ,  §§6.01,11.11,11.61 and61.13, and 1 6 T ~ x .  
ADMIN. CODE (TAC) 5 33.24. 

2. SOAH has jurisdiction over all matters relating to conducting a hearing in this proceeding, 
including the preparation of a proposal for decision with propased fmdings of fact and 
conclusions of law, pursuant to TEX. GOV'T CODE ANN. ch. 2003. 

3. Based upon the Findings of Fact and TEX. ALCO. BEV. CODE ANN. $1 1 .I 1 (b)(2) and 1 6 TAC 
g 33 -24, Surety Bond Number 8 102263, dated March 27,2002 in the amount of $5,000, should 
be forfeited. 

SIGNF,D on this the 3Td day of Map, 2004, 

ME F S ~ M ,  RICARD 
h M  NISTRATIVE h~ JUDGE Y STATE OFFICE OF AQMINISTRATTYE HEARINGS 
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John T. Steen, Jr 
Charmram-Sun Anronro 

Gail Madden 
Mrmber-Dullns 

FACSIMILE COVER SHEET 
=i l l ,  /, t o o  Y 

Date: W, 2004 

From: Gay le Gordon, Legal Division 

To: 

Hon. Melissa Ricard 
Adminislr~live Law Judge 
SOAH -Coplls Christi 

Comments: See attached Order re: SOAH DOCKET NO. 458-04- 1901: 
TA BC vs. Maria Rita Vargas d/b/a Buchannarr 's Shamrock Grill & Sports 
Pub. 

This facsimile ~mnsmission (and/or ~ h c  documents flccmpattying it] mqv contain confidential 
inform do^ belonging to zhe sender wltich is prorected by  he ad~orney-client priwMIege. nre infom~ion 
is intended for rhe use of fhe individual or entity named above. If you ore nor the infended recipient you 
are her& notfled fhar arry disclosure, copying, disfriburion or the taking of my action in relionce on the 

Fax No: 

(3 61) 884-542 7 

comenls oIthis information is srrialy priltibiwd. Uyou have received ibis rmacIiort in error, please 

No. Of Pages 
(including fax cover) 

m 

immedimely norifv w by relephone Q (212) 206-3490 ro arrange rhe return of rhe documenrr. 

P.0. BO.Y 13123, Austi~i, Ta~as 3871 1-3157 m (512) 206-3490 

An Equal Oppo~univ Employer 


