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$OAH DOCKET NO. 453-04-1077 - 

TEXAS ALCOHOLIC BEVERAGE 9 BEFORE THE STATE OFTrlCIF, 
CDiMMSSION, Peti tisnetm, nrld TARRANT 9 
COUSTY CHALLENGE, INC., and 9 
VARTOU S OTHER CITIZEN 5 
PROTESTANTS, Protestants s 

S 
3 

v. s 
9 

SIMPSON-M-YGST WSTMEX'ICS, 8 
B C .  DmIA GUNSMOKE GRKL, 8 
Applicant 9 
Tarrant County, Texas 9 
(TABC Case No. 607124) ?t ADMIN%STRATlVE EEARINGS 

PROPOSAL FOR DECISION 

Simpson-Mefight Tlrvestments, Pnc. &%la Gunsmo ke Grill(Applicwt), seeks a Mixed Beverage 

Permit, a Mixed BeverageLate Horn  Permit, and a Food and Beverage Certificate for apremiscs to be 

located ar 3 1 05 CocLrell A w e ,  Fort Worth, Tarrant Counry, T-, from the~exss ~lcoholic  ~ w e r a ~ e  

Cornmission(tbe Cormnission). TheP rotestants, c a m f i g  oftheChaIIengeCoalition Tamant Awareness 

Project an3 bcal area residents, assert that the permits should be denied For general welfare, peace, 

morals, ads safety concerns The Cornmissjank staff (StafT) did not take a position concerning the 

application; it found no basis existed for denial of the requested permits. Th is  proposal for decision 

recommends the pennits be issued. 

I. PROCEDURAL HYSTORY 

On July 2 1,2003, Applicant filed an original application foraMixed Beverage Permit, aMixed 

Be\*erageLateHoursPemit, andaFood andBeverageCertificate. Thepremiseswberethisapplicatj~n 
- 

is sought is located at 3 105 Cockrell Avenue, Fort Worth Tarnut County, f ems The ~rotestmn to the 

application =senthat it should be denied due to issues related to traffic safety, loud noise, trash, damage 

to pt-opcrty, and crimind activity occurring on or near the premises and in the surs~unding residential 
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neighborhood. The Protestants contend that the presence of another Iicensed premises jn an aree with a 

signdicant number ofother alcoholic beveragesales outlets would create a detrimental erect onhe Texas 

Christian Univenity student population add the general welfare, morals, and safety of the public. 

Stdfisstned anotice of hearing on h'ovember 7,2003, infarming dl parties that a hearing would 

be held on the application, as required by 5 200 1.052 ofthe A ~ t r a t i v e P r o c e d u r e  Act, TEX. C;OVPT 

CODE ANN. Chapter 200 1. The hearing was held on December 19,2003, in Fort Worth, Texas, befisrt 

Tanya Cooper, an Administrative Law Judge (Ak3) with the State Off~ce of Admini~trativeHearIn~s 

(SOAH) Staff appeared and was represented by Timothy E. GrifFlth, Commission Staff Attorney. 

Applicant appeared and was represented by Travis TvlcKnight. Pro testants were: represented at the hear& 

by ZarrjJEh, for the ChalIenge C o ~ o n  Tmmt Awarenms Prqiee. There were no challenges to the 

-- notice of hearing, jurisdiction, or venue The hearing conchded, and the record closed on that date. 

The Comnission has jurisdiction and authority overthis matter pursuant to Chapter 5 and 4 % 4 < 6,01, 

and 1 I .6 1 of the Texas AkmhobcBeverageCode (the Code). TEX. &GO. REV. CODE ANY. 5 1 .O 1 

etseq. The State Wee of Administrative Hearings has authority to conduct a hearing in this matter and 

make recommendations to the Commission, includingthe issuance of a proposal For decision containing 

findings of fact and conclusions oflaw, pursuant to E X .  GOV'T WDE ANN. Chapter 2003 and 9 5.43 

of the Code. 

A. AppIicable Law 

The statutory foundation for the protest to this application is 5 1 1.46(a)(8) of the Code, which 

provides: 
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The commission or administtator may refuse to &sue ano@or renewal permitwizh or 
without ahwing ifithz seasonable pounds to believeand fmdstbat any of the following 
circumstances exist. 

(8) the place or manner in which the applicant may canduct his business warran& the 
refusal of a permit based onthe generalwelfare, peace, morals, and safety af the people 
and on the public sense of decency. 

B, Public Comment 

- 
The A L J  convened a public hearing h this matter prior to takins evidence in this case Four 

persons spokeduringthepubITch~gout~gtheirobservations cuncemiagtheapplication. Onemajor 

focus of concern relating to this application was the requested Mixed Beverage Late Hours Permit 

Applicant responded to that concern st athgthat the b o w  of operation for the pro posed premises were 

not yet fully established, but felt that it was necessary to seek pennissio~ to operate at later hours in order 

to maintain flexibilit y suficient to meet the new business' needs and achieve a sucoessful.venture- After 

all petsons wishing to speak were given an opportunity to  be heard, the ALJ closed the public hearing. 

C .  Evidence 

1. Physical Setting. From a review ofthe application andundisputed witness testitno ny, 

the proposed locationofGunsmoke GrilI is 3 105 C~cheUAvenue~Port Worth Tarrant County, Texas, 

Cockrell Avenue is acity street withintheBhebomet Place neighborhood Othw Commiss ion-hed 

premises are rwrently located in the area, but arc acctssed from Berry Street, which is a major roadway 

adjacent to the neighborhood. The property is near the Texas Christian University campus. 
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y e m ~  old. Applicant hasundertakensignificlition renovations to update and retore t he  property in order 

to open it for business activities. 

2. The 3 t a r s  Evidence. The Staff took no posit ion regarding issuanceoftha requested 

permits. Upon receiving Applicant's application, Staff conducted an investigation o f  the application's 

contents. It Sound no basis for d d o f t h e  requerted permits. During the  course of ScafE's irrvestigathq 

pratests to the appIication were received. 

S taffpsesented numerous exhibits. These included, among other things, the appliwtjon filed by 

Applicant with ceficates of approval h m t h e  City Secretary ofthe CityofFod Worth, Tmant County 

Clerk, and Twhnt County Judge and protest letters received by Stafffrom two ind ividud citizens and the 

- Challenge Coalition-Tarrant Awareness Project. 

Agent Scott Jones, n Commission eanpjoyee with swmal years experience, inch ding investigation 

ofprotested appliwtium far Commission-issued licenses at p t m i t ~ ,  found no basis fbrdenial~f thepdts  

sought ir~thkapplicatiofi. Henotediahisreportmncemingtheproposedsita, thattsnffichazwdsmight 

be lessened because traffic traveling to and from Gunsmoke &dl would be dispersing on CackreU Avenue, 

ratherthmthernore heavily-traveledBerry Street Agent Jones also found thatno Commissioncsiminal 

or adrninis~ative histary existed for the Applicant, its representatives, or the proposed locat~on. 

3. The Pmtcst fints' E,vidence* The Pro testants presented two witnesses at t h e  hearing, 

L m y  Ellis md Dr. Angela Taylor. TWO exhibits were admitted into evidence for the Protestants. 

W. EUiSt~tified thatheandother members oftheChallenge CoalitionTarrantRwmmess Project 

were c o n m c d  about the number of Commission-licensed premises ia, t he  76 1 09 zip wde, where this 

proposed premism would be located. According to Mr. Ellis, there are 16,258 legal-age drinkers within 

that zip code area, and forty-one licemed premises. Thjs combination created a ratio (known as slco bolic 

beverage outlet density), of one licensed premises for every 397 people within the zip code, Mr. Ellis 
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st~tted that research sbows a wrreIation between areas with a high density ofdeuho1ic beverageotltfcts 

and increased numbers of alcohol-related traffrc accidents, tendency for persons to develop the disease 

of alcoholism, and the occurrence of other types of criminal activity 

Dr Taylor, DirectozofAl~holandDrugEducationfirTewC~~nivers~y(~~~~,~tifi~~ 

that Univessityofficiah arireconcernedwith issues msociatedwithderage drinking andthepro%tyof 

the proposed licensed premises to  the TCU campus Dr. Taylor stated that the  location, 3 105 &ckreU 

Avenue, was approximately one mile from the campus. 

Dr. Taylor said that currently 79% ofthe Universiq's sttldent population were under the age of 2 I. 

According to Dr. Taylor, research shows h a t  underage drinkers are twice as likely to drink and d ~ r c  rn 

- ~utomobiIe. She opined that kensing the density ofdmholretilit outlets in the area neartheUniversity 

campus, even b y one additional outlet, could be detrimental. She also discussed that advertising in student 

publications created an inappropriate tone and culture for encouraging excessive drmkLng, which 

cunmiuted to long-range adverse health effects. When asked to compare alcohol outlet density between 

TWS ChnstimIJnivrnity andother colleges nationwide, Dr Taylor said that the current Ievelfor outlets 

in the TCU-area was about average. She did note, however, that the dcobolou~tl&density was higher m 

the neighborhods near theTCU campus, when generally compared to ~therresidentialtlrrei$hborhoods 

in Fort Worth generally. 

In addition to witness tatinon?, the Protestants presented letters corn two concerned citizens, who 

sent compoadeace to the Commission's Staffprotesting this application (See Staffs Exhibiz 

4.) Both citizens indicated support for the activities that Applicant had undertaken in renovating the  

property. Each person fimher expressed pleasurethat the property's propwed use ww as a restaurant, 

but cited concerns that traffic and other potentiaIcrhdElcrivityofimassociated with the operation ofbars 

nrouId have a generally detrimental erect on their neighborhood. 
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4. The Applicant's Evidence. 

Travis McKnight, Applicant1 s Vice-President and Secretary, tes;t&ed at  the hearirlg Mr. 

 knight djs~ussed p I m  forthe proposed premises provided the permits rques tedhmthe  Commission 

were granted. H e  also addressed concerns which were raised during the public hearing in this case and 

the testimony of Protestants' witnesses. 

Mr, 'FvlcKnight stated that his general intent was to uplift conditions inthe area sursouading the 

proposed licensed premises, Gunsmoke Grill. In addition to operating a commercial enterprise in t h e  

neighborhood, he and other fmity members live nearby t h e  Cockrell Avenue property Mr. McKnight 

testifd that he; is interested in protecting the qudity ofthe neighborhood and his investmen5 having already 

spent appro,ely S275,000.00 in the overall project to improve the property. Additional property had 

been purchased and was designated as a parkvlg area for Gunsmoke Grill customers to m i d  creating 

traffrccongestioq and alleviate parking issues, whichwere recognized as potential problems in the wea. 

He disputed that activities on the propeq,  including the proposed operation of a Iicensed premises for 

alcoholic beverage sates, would lower surrounding property vdun as presumptive and speculative. 

According to  Mr. McKnight, mnhg inthe areawar designated as 'Y, whichmade it permissible 

to opwate a restaurant in the area He ncknowIedged that there were some establishments in the 

mrsolii~ding area that were bars, but contrasted his proposed activities from those businesses. Mr. 

McKnight said that Guasmoke MI would be aperttted as a full-service restaurant during all houm it would 

be open for business. While there would be a designated area within the restaurant for bx operations, no 

bar operations, as a stand-alone business, wme contemplated. 

Specifically addressing concerns about the application's request for a b t e  Hours Permit, Mr. 

McKnight said that therewas a chance that GunsrnokeGtilImt not be open late, but felt it was 

to seek all applicable bmissiotl-issued permits initjalIyk order to operate effectively and profitable. 

Recog king that other licensed premises irf the arcawere open later, Mr. McKnight opined that Gunslm ke 
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GriU might need to beopen fbr business to preclude nan-patrons from congregating on its propmy, and 

id order to protect and control its own premises. 

Mr. McKnight tes tified t h ~ t  Gunsmoke G-ifl employees would tlndergo selIer/server training to  

understand the Jaws and standards applicable to serving alwho Iic beverages, He wovEd rquke employees 

to " w d "  paborn to prevent serving almha lic beverages to underage consumers . Persons approaching 

over consumption would be "cut off' and served no additional aZcoholic beverages. Mr. McKnight 

expressed that it war his every intention to adhere to the law and regulations ofthe commission in t h e  

operation ofthis establishment. Zn concluding his testimony, Mr McKtllght expressed his desire to work 

with persons fromTexas Chistian University and other members of the communityto improve thearea jn 

general. 
- 

D= Analysis, Conclusion, nnd Recommendation 

Based ontbe evidence presented, the PrLJ conclu des thc Protestants failed to demonstrate that 

the place or manner in which Applicant may conduct its business wmanb rehsd oftherquested pennits 

b ~ e d  on concern for the general welfare, peace, morals, and safe~y ofthe peopIe or that issuance ofthe 

permits would be contrary to the public sense of decency. As a result, the pennits sought by Applicmt 

from the Commission shclufd be issued. 

Sales of dm holie beverages and lare hours operations have been approved far this area as 

demonstrated by the certifications from theFortUrorth City Secretary, Tarr~fnt County Clerk, and Tarrant 

CouatyJudge. Zoning is appropriate for commercial activities, includingrestauran& and Commission- 

licensed establishments. Staff, after an investigationof tb is application, found no basis for denialofthe 

requested permits. No Commission record of &af or admiojstrative history exists for this Applicant, 

its repmentatives, or the location. Wile there are other dcohcllic beverage retailers in the area, there 

is insdficient evidence to support that the specific area is so overly saturated with licensed premises as to 
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warrant. denial of this ~pplication. 

Trzlfic concerns are minimal. Gunsmoke Grill patrons will access the premises on CockreU 

Avenue, whrch is Iess-heavily traveled than nemb y Beny Street. Add ttiondproperty has been obtained 

and designated for off-street parking by AppIicant for its customers. 

There was no evidence that issuance of the permits will produce an increase in &e incidence of 

underage dsmkers. The ALJrmgizes  that the proposed licensed premises In clasepro~mity to Texa 

Christian University; however, Appliwt, tbrougb its representative, has expressed i ts  intention to operate 

this proposedpremkes within State laws and regulations ofthc Commission. Specsc steps to control 

certainviohtions of concern from occurring including"'cardingl' patrons to preclude serving underage 
- customers and "cutting o f f '  legal age patrons displaying potential for over consumption. Asain, this 

premises has no history for creating or allowing criminal conduct to be ongoing on the proped,y 

One of the major objections to &IS application concerned the proposed hours for operationof Phe 

business. While Applicant's representative> Mr. McKnight, sad that the h o ~ w  for operation are not firmly 

established, his testimonywas persuasive to t h e m .  This is  anew business undertakingwith substantial, 

imrestmmt alreadyinplace. JII the AW'sopinioq it is only prndent that an original application contniaa 

request for a11 permits which may be porenriallynedcd in order to make thisventwe a h a n c i d  success. 

Furi her, lk McKaight's point was well-takeninthat this business might need to be authorized for later 

horn  ofoperation in order to protect it; own interests and dectively police ifs own property* The ability 

to controlits awn property during said hours is likely to preclude m y  higher incident ot'Foud noise, trash 

or other criminal activity which mas cited as one of Protestants' concerns in seeking denial of the 

application. 

In sumniwy, given fiat no evidence was produced to ehow Applicant, its representatives, or the 

proposed premises' location have n history of nonco~npliance with Code provisions, 'Commission 

replatiom, orother relevant laws, AppIicantshould be @wmnapportunityto conduct its business subjcct 
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to the Commission's regulatory autho~tyover this p d e s  The permit application for Gunsmoke Grill. 

3 105 &cktell Avenue, Fort Worth, Texas, meets the Commission's sequbements. Accordingly, the 

application should be granted. 

On J u f y ~  I ,  2003, S impson-McKnight hvestments, Inc.  &%la Gunsmo ke Cdl (Applicant), fled 
an original application with theTexas AlcohollcBe~~arage Commission (the Gomission) for a 
Mixed Beverage Permit, a Mixed Bevera~e Late Hours Permit, and a Food and  Beverage 
CwtXc;lte for apremises located at 3 105 Cockre11 Avenue, Fobt Worfh, Txrant County, Texas. 

2. Protests to the application were filed by the Challenge Coalition Tarrant Awareness Project and 
various other local citizens (the Pro testants] asserting that the application sbuM be denied due to 
unsafe traffic conditions, prospective late closing hours in a residential area, proximity to childreo 
or otherunder-age drinkers in the areq location ofother Commission-licensed a l w h a l j c b ~ ~ r a ~ e  
sales outlets in the area, potential incidents of criminal activity, nolse, and li~ter on or near the 

premises and thenegative impact that operfttion of a Commission-licensed psernis es would have 
upon the safety, peace, md general welfare of the public in t ha t  area. 

3 Qa November 7,2003, Commission's Staff issued anot ice ofhearing informing all parties that a 
hearing would be held on the application and the tirne, place, and nature of the l~caring. 

4. The hearing was held on Dmcrnber 19.2003, in FortUrortl~ Tarrant County> Texas, before Tanya 
Cooper, an Administrative Law Judge (ALJ) with the State Ofice of Adminis t raz~e I-learks 
(SOAH). Commission's Staff appeared and was represented by Timothy E. mth, Staff 
Attorney. Applicant appeared and was represented by Travis McKnight. TheProtestants 
appeared and were represented by Lamy Ellis, for the Challenge Coalition Tarrant Awareness 
Project. The hearing wnc[uded md t he  record closed on that same date, 

5 .  A~p~cant'sappli~tioncont~sallrequrredc~if~~ttionsfromthaCityo~ortWo~and'l'arrmt 
County oficlaIs. 

6 The location, 3 105 Cocheil Avenue, is bGated in anareazoned for commercial activity, including 
restaurants and other establishments engaged in the side, s ei-vice, and conwmption of alco holic 
beverages. 

7. The neighborhood surrounding the proposed licensedpremises is mked with other businesses, 
including some bars, residences, and an educational institutio% Texas Christian University. 

8. ,Additional property has beert,p~chased and designated for off-s~mt parking by Applicant for its 
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customers' use to ease trafEc congestion la the neighborhood. 

9. TrdEc concerns are likely to be Iess sigpficnnt or problematic because fewer vehicles drive on 
CocheEI Avenue, as opposed to a rna~n-thoroughfare, Berry Str~et, which is nearby urd more 
heavily-traveled. 

1 0. Applicant's request for authorization to operate in mended or late hours is seasonabIe and 
appropriate in order to have suficieat flexibilityto meet the desires of its customers, protect its 
property investment, and properly police its premises. 

1 I .  Applicant, its representatives, and the proposed lo cab0 n have no criminal or administrative history 
For violations ofthe law or regulations associated with the operation of a licensed premises, as 
mnintained by the Commission in relation to Licensed premises. 

1 2. Yo evidence was produced to show Applicant's operation of a licensed premises on its property 
wiI3,rmult in a decease of any sumomding properties" d u e ,  or create loud noise, trash, or c r h l  

- activity. 

V. CONCLUSIONS OF LAW 

1. The Texas ~ I c o h o  lic Beverage Curmnissloa has jurisdiction over this matter pursuant to TEX. 
K C O .  BEV. CODEANN. Chapter 5 and (j4 6.01, 1 I .46(a){8), and 11 -6 1 and TEX. ALCO. 
BEV CODE ANN. 6 1 01 e! sey- 

2.  The State Ofice of AdministrativeHearhgs has jurisdictionover allmatters related to conducting 
a hearing ;I this proceeding, iacluding the preparationof aproposal for decision with findings of 
fact and ~onclusions of law, p~ursuant to TEX. WV'T CODE m. Chapters 200 1 and 2003, 
and 1 TEIY.ADm. ClODE§r55.1 etsey. 

3 .  N o  abjections to the notice of hearing, jurisdiction, or venue were raised by the parties. 

4. Based onthe foregoing froding, a preponderance oft he evidence does not show that issuanceof 
therequested permits will adversely d e c t  the safety ofthe public, nor willit adversely hfFect the 
neaeral welfare, peace, or morals ofthe people or violate the public sense of decency, pursuant b 

to TEX. ALCO. BEV. CODE 5 1 1.46(a)(8). 

5 .  B asdon the foregoing fadings and conclusions, the preponderaoce ofthe nridence shows this 
application meets all requirements for iss~ranceby &e Conullission. TEX ALCO. EEV. OODE 
ells. 11, 28, and 29. 
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6 .  The application of Simpson-McKnight Investments, lnc., d h i a  Gunsmoke: Grill for a Mixed 
Beverage Permit, a Mixed Beverage Late Hours Permit, and a Food and Beverage Certificate 
should be granted. 

SIGNED 23"' January 2004. 

r. 

TANYA COOPER 
ADMINISTRATWE LAW JUDGE 
STATE OFFICE OF A I D M ~ S ~ ~  HEARINGS 
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IN RE SIMPSON-MCKNIGHT § BEFORE THE 
LNVESTMEUlSS JNC. 9 
D/B/A GUNSMOKl3 GRILL 8 
ORIGINAL APPLTCATION MB3, EB, FB 

§ TEXAS ALCOHOLIC 
li 

TARRANT C O W ,  TEXAS 8 
(SOAH DOCKET NO. 458-04- 1077) § BEVERAGE COMMTSSION 

O R D E R  

CAME ON FOR CONSIDERATION this 18th day of February, 2004, the above-styled 
and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Tanya 
Cooper. The hearing convend on December 19, 2003, and adjourned on December 19, 2003, 
The Administrative Law Judge made and filed a Proposal For Decision containing Findings sf 
Fact and Condwsions of Law on January 23,2004. This Proposal For Decision (attached hereto 

-- as Exhibit was properly served on all parties who were given an opportunity to file 
Exceptions and Replies as part of the record herein. No exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic 'Beverage Commission, after review 
and due consideration af the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 
of Fact md Conclusions of Law of the Administrative Law Judge, which are contained in the 
Proposal For Decision and incorpomtes those Findings of Fact and Conclusions of Law i n  to this 
Order, as if such were fully set out and separately stated herein. All Proposed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are 
denid. 

IT IS THEREFORE ORDERED, by the Assistant Administsator of the Texas Alcoholic 
Beverage Commissisa, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Ekverage 
Code and 16 TAC $31.1, of the Commission Rules, that the Original Application for a MB, LFE 
and FB is hereby GRANED. 

This Order will become final and enfarceable on March 10,2004, unless a Motion for 
Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties by facsimile at through the 
U. S. Mail, as indicated below. 



SIGNED this 18th day of February, 2004. 

On Behalf of the Administrator, 

%as Alcoholic Beverage Commission 

The Honorable Tanya Cooper 
Administrative Law Judge 
State Office of Administrative Hearings 
VJLA FAX (817) 377-3706 

SXMPSON-MCKNIGHT INVESTMENTS INC. 
D/B/A GUNSMOKE GRILL 
RESPONDENT 
3129 Stadium Dr. 
Fofi Worth, TX 76209 
CERTTFJED MArWRRa NO, 7001 2510 0067 0098 5465 

PROTESTANTS: 

Tarrant County Challenge Tnc. 
Attn: Larry Ellis 
VIA FAX (817) 336-6642 

Elliott Carman 
32 1 1 Cocktell 
Fort Worth, TX 76109 
VIA REGULAR M A E  

Keri Ryan 
3208 Cocktell 
Fort Worth, TX 76109 
VIA REGULAR MAIL 



Timothy E. Griffith 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Fort Worth District Office 


