
DOCKET NO. 606226 

IN RE LUIS MARE MELVIN 8 BEFORE THE 
D/B/A HODEM-HIGH 5 
PERMJTLICENSE NOS. MB525077, 
LB525073 

§ TEXAS ALCOHOLIC 
0 

TARRANT COUNTY, TEXAS 5 

(SOAH DOCKET NO. 458-04-2345) 
4 BEVEMGE COMMISSION 
Q 

O R D E R  

CAME ON MSR CONSIDERATION this 6th day of July, 2004, the above-styled and 
numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge. The 
hearing convened on March 26,2004, and adjourned on March 26,2004. The Administrative 
Law Judge Robert Jones made and filed n Proposal For Decision containing Findings of Fact and 
Conclusions of h w  oh April 22,2004. This Prq0sa.I For Decision (attached hereto as Exhibit 
"A"), was properly served on dl parties who were given an opportunity to file Exceptions and 
Replies as part of the record herein. Exceptions were filed on May 7,2004 and Petitioner filed 
a Response to the Exceptions on May 14, 2004. 

- 
The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review 

and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 
of Fact and Conclusions 'of Law of the Administrative Law Judge, which are contained in the 
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this 
Order, as if such were W y  set out and separately stated herein. All Proposed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are 
denied. 

IT I!3 TEEEWFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC 531.1, of the Commission Rules, that the above described permits andlor 
licenses are hereby CANCELED FOR CAUSE. 

This Order will bec~me final and enforceabIe on .T~lly 27. 2904, unless a Motion for 
Rehearing is filed before that date. 

By copy of this Order, service shall be made upon at1 parties by facsimile and by mail 
as indicated below. 



SIGNED on this 6th day of July, 2004, at Austin, Texas. 

On Behalf of the Administrator, 

~ e % s  Alcoholic Beverage Commission 

The Honorable Robert Jones 
Administrative Law Judge 
State O f f k  of Administrative Hearings 
VIA FAX NO. (817) 377-3706 

Robert Lawing 
ATTORNEY FOR RESPONDENT 
1008 W. Pioneer Pkwy. 
Arlington, Texas 76013 
VIIA FAX NO. (817) 265-7713 

LOIS MARIE MELVIN 
D/B/A HOLD-EM-HIGH 
RESIQXDENT 
81 13 North Prairie Hill 
Alvarado, Texas 76009-6602 
CERTIFIED MAWRKR NO. 7000 I530 0003 1903 4651 

Timothy E. Griffith 
ATTORNEY FOR m m o m  
TABC Legal Section 

Licensing Division 

Fort Worth District Office 
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§ 
LOTS MARJE MELVaY D/B/A 5 
HOLD-EM-HIGH 5 
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(TABC CASE NO. 606226) 9 -4DMINJSTRATlVE BEARINGS 

PROPOSAL FOR DECISION 

The Staff of the Texas Alcoholic Beverage Commission (the Staff) sought cancellation of tbtbe 

permits h t Idbyhis  Marie Melviadlbla H~ld-Ern-High (Respondent] because of abreach oftke peace 
- 

which occurred oaRespondent's licensed premises. The Administrative Law Judge fAW) rmommends 

&at Respondent" permits be canceled. 

Il. JURISDICTION AND PROCEDUWL EKISTORY 

On Jm1~ry28,2009, the SbBkued aNotice of H m h g  schcduhs apubtc hearing in this case 

for March 26,2004. On that date, ALJ Robwt F. Jones Js. convened the Iiearing in the State Office of 

AdrninistrativeHtarings, 6777 CampBowie Bouhard, Suite400, Fort Wonk Tarrant County, Texas. 

The St aEwas represmtad by Timothy Grim an a t t o m e w  the Texas Alcoholic Beverage Commission 

(TAX) LegalDivjsion. Respondent appeared m pen on and through counsel The hsrhg was coackrded 

on March 26,2004, and the record closed on April 9,2004, afferthepwties fded fmal written arguments. 

Jurisdiction was not a contested issue. Adequacy of notice was contested. 
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-- I l l .  DISCUSSTON A m  ANALYSIS 

A. T h e  Governing Law 

The TABC may cancel or suspend Respondent's mixed beverage permits if it h d s  that ( 1 )  a 

breach ofthe peace' bas occurred on&@ licensed premises, (2) that w a  not beyond Respondent's control 

and (3) resuIted from Respondent's improper supervision of persons p m i t t e d  to be on the licensed 

pr&es.2 The mles formulated by the TABC distinguish between a "simple" breachof the peace and an 

"aggravated"' breach ofthe peace.3 Asimple brmchoftbe peace involves no serious bodily h j q o  ruse 

s~adeadl~weapo;~ anaggravated breachofthe peace involves one or theother: or both.' Bodily injury 

mtans"physi~alpd,iIlness, oradylmpainnentofphqrsicalcondisio~."~ Seriousbodilyinjuryis bodily 

injury "that creates a substantial tisk of death orthat causes death, serious permanent disfigurement, sr 

loss or impairment oftbe fundionof any bodily memberor organ "' A deadly weapon can be 

"a firearm or anything rnarlifestly designed, made, or adapted forthe purpose afinflj&3 deathor serious 

- bodily injury." I t  can also be "mything t hat in the m e r  of itsuseor intended use is capable ofcausing 

1 ''Breach of the peace" is not d e f c d  in Ihe Texas codes or statutcu, ?he Code C o m e i f o n  k t  &ct~ thzt 
WQ& arc to be construed a d g  to mmmon usage. N'hn they how a "a technical or parlicdut v, wbcther 
by IegisLtive defmitjon or~therwise," thcym to be c o h d  bythd s p e d  uqage. 'kX GoV'TCQDEAW. 5 311.011 
vmon 2004). "Breach of the pcace" LS a generic legal h'm, and applies to a 'biohtion w dimbance of the public 
tranquil* or or&." It is the "offmuc of brcking or 4r;lurblng the public pence by any riotous, forcible, unlnrvfd 
proccahg-" Blackh L w  Dictionmy (R-. 4lh Ed. 1958). 

-' 16 I&.  AD^, CODE (TAC) 5 37-60 (Stnndard Pad@ Ch~r;). The TABC is ~ u t h o n z d  to promulpats rules 
' h e c e s s q  to carry out tbc pmvisiona of' he Code. 4 5.3 1 ofthe Codc. 



-- death or serious bodily injury."' 

The St affsecommendcd that Respondent's p d s  be canceled .g G e n d l y  the TAB G must give 

a  emits seethe opportunityto pay a civil peaslltyratber than have the petmit suspended. However, 8the 

bass forthe suspension is a violation of Section28.1 f the permittee may not be afforded thatoption.lOThe 

TABC has promulgated a a l e  to daermine whether a permitteewill be alIowecl to pay a pealty.'"he 

mle requires cansideration of such factors as the type of permit inv~ivd, the kind of violation, the 

past record, and "any aggravating or meliorating circutns~ances."~~ 1fthe permittee person@ 

comrnics the infraction, the TABC should also consider the permittee's exercise of due diligence; 

entrapment; knowledge; good faith; and whether the violation was technical. l 3  

B. The Evidence 

The TABC issued Respondent's MixedBeveragePermit MB525077 and Mixed BwerageL,ate 

- HowsPermitLB525078.Respondent~~licensedpremisesarelccatedat3913Urheeler,FortW.orth, 

Tmant Cormty, Texas. The incident took place on the premises at  about 7.00 p.m. on July 9,2003, Rear 

Respondent's office door and an adjacent "throw h e "  for a dart board. 

Ruby Gabbard, Deborah Thompson, and Paula Waldrep were present at the premises for a dart 

m c b  Deborah Thompsonwas the captain ofa visiting dart teamwhichrvasplaying at the pretnk,~ &at 

R/d § Im07(e)(E7). 

O rile T a C ' s  "Standard Penalty C b r t  recommends t ! t  a pamjt k stmpaded or 10 to 15 &p in thc cnse 

of a smple hmch of the pmce and suapendcd for 45 d a ~ ~  or cmceled in thc  case of an ngpvtllcd breach of the p m e  
16 TAC 5 37.60. 

lo f 12.64(n) of the Code 

I' 16 TAC 5 37.61. 
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- night. mby ~abbarh was with her boyfncnd Steve Marsh, who was playingon thevisiting team, and 

Paula Waldrep, anoderfriend. Ms. Gabbard wasnotplaykginthematch. Respondent and her husbmd 

Weed Melvin were present to deliver sales and tnx recards to Respondent's C. P. A,, Coby Recce. 

Respondent, Mr. Mehi\ andMr. Reewwereseated at atablesomedistmce fromRespondent's i 
ofice. Id Responden leR the table and waIksd to her office, opens the door, and interfering with the f 

at the line wftht dart board on which, the mawh was being played. At some point, Ms 

Gabbard lodged WithRespondent concerning the interference. Respondent entered the ofice, 

cl0~j .a~ the retrieved the records for Mr. Reece, and a red, hard-plastic, Igloo-type 

cooler for her husb4d. Thecoola- abouttherizeneavary to hold six can9 ofbeverage. Mr. Melvin 

exited b e  office. Seconds later Repandent stru~k Ms. Gabbard under her left eye. Thevisitors Ms. 

Gabbard, Ms. pson, a d  M9. Waldrep related very deereat det& ofthe blow than those provided 

Melvin, and W. Reece. 

k c m r d i n ~  t 1 thevisitors, Ms. Gabbard was sober, having had mthiug to driak prior to arriving at 

t he  premises. Resp b ndent, on theotber hmd, intoxicated, belligerent, and profane. Us, Gabbard 
I 

approached ~ e s ~ o d d e n t  afierthe o6ce door had interfered with the dart same and poIrte1yrequested tbar 

Respondent not k p opening and closingthe door. Respondent, in this version, informedMs. Gabbard 

that itwas ~ a ~ o n d k a t ' s  bar, mdthatshedidnotcare8shewashtdringwith tbcgame. Ms Gabbard 

took areat at a tabibwith Ms. Thompson and Ms. Wddrep. Respondent then exited her office cursing 

Ms. Gabbard, waded to the table, and struck Ms. Gabbard uadcr the idt eye with the cooler. Ms. 

Gabbard picked ud a chair, raised it, and then put the chair down. Ms. Thompson called 91 1 for Ms. 

Gabbud, seeking hcdical attention for Mr. Gabbard's eye which was already swelling. 

~eqmndedt's vusioion is substantially dlifercnt. Rerpondertt md Mr M e h  stated they bad been 

" ha. Red raid iha di-ce was 20 yards; Mt Mslvin statsd the dithncc w - a ~  about LO yvds, 
I 
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- at ahnerdservice most ofthe day, and Respondent had nothing to d d u n t i l  she arrived at the premises 

to meet h4r. Reece. Respondent went into her office, got what she needed, and opened the door. 

Respondent wm stmding with the door opened, considering whether she had obtained everything she 

needed from the office. Respondent had the paperwork under her left arm and was holding the cooler in 

her leR band. She was c;onfror&d by Ms. Gabbard, who was intoxicated, aggressive, and foulmouthed. l 5  

Ms Gabbard cursed Rwpondent for inremrptingthe game, grabbed at Respondent, picked up a chait and 

put jt down, andgabbed at Respondent again. Respondent struckMs. Gabbardunder herleft evewith 

her fight hand, in self-defense. She did not d l  the police. lb Mr. Melvin's obse~vatians a g e d  

Resporldent's, especially that Ms. Gabbard grabbed Respondent, picked up and put down a chair, md 

grabbedJXespondent again. Mr. Reece heard a shout and saw Ms. Gabbardwithher armout as ifshepst 

had, orwas about to, grab arshoveRespondwt. Hethensaw Respondent strikeMs. Gabbasd with her 

right hand. Respondent md her hasbmd lefi the premises immediately after the incident. 

Ms. Gabbad saw a doctor the next day. She bad lacerations on her lefi eye and was left with a 

- scartmdemeath her left eye. The scarmanifests itselfns a small, dark blemishunder the inside corner of 

Ms. Gabbard's eye. A photographofMs. Gabbard t&en by a TABC agent on July 10,2003, shows her 

to have large* bruised swelling under her left eye.17 Ms. Gabbard's doctor was concerned that she had 

suffered a broken cheekbonebut an x-ray demonstrated no break. Her injur;esttook about one monthto 

hed. 

R ~ o n d e n t  and Mr. Mebin attributed the damage to Ms. Gabbrud' s eye and cheek to two ring 

Respondent wore on her right hand. 

15 'fie *itrjts the 'protest" took place bcfm hspondent cnkrrd rile of f~w not 6 s h e  bA. 

le Respwdmt did send thr; TABC wvritten nolicr: ofthc incident the ne*t day. See Rcspofidwt's Efibit 3 & 
5 ]1.61@)(21) d t h e  Code, which requirar d ~ e  punittee to 'prcnnptly eport" any breach ofthe peaec m c u ~  tm the 
l i w e d  premises to t l ~ c  TABC . 

I' TABC ]Exhibit #3. 
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- C. Analysis dk Recommendation 

1. The Staffs Arguments 

Thr: Staff accepts the visitors' version of the events of July 9, 2003: Respandent smck Ms. 

Gabbardwith the cooler; Respondent washtcrxicated; R~pondeot  faded to supervise her own conduct, 

mdRespondentfled the premises. The Staff compared Ms. Gabbard's injuries to the two means alleged 

to have created them, the cooler or Respondent's fist, and argues that only the woler muld havecaused 

thedamage. The Staffasserts that Respondent should have resohed the disputein a "chmmeriostead 

of an assault." Without much anaIysis, the Staff chargdRespondent with an aggravated breach of the 

peace. 

The S M s  w p m t  for cancellation of Re~pandent's permits r a t s  upon the following. 

The permit holder personally mmmiuted tho offense. 

The assault WRS aggravated by using the cooler. 

The assauk was intentional. 

Respondent did not warn Ms. Gabbard prior to tbe assault. 

Respondent's employees did not call the police. 

Ms. Gabbard sustained perrnnnent disfigurement. 

Respondent fled the scene. 

Respondent's conduct was notjustzed or excused. 

2. The Respondent's Arguments 

Respondent argues that Ms. GabW.sli.as intoxicated, thrmteav, and placed Respondent in feat 

for her sdetywheoMs Gabbasd raised the chair. UnderRespondent'sreasoning, sbtiking Ms Gabbard 

with her fut was a legitimate act of self-defense, and, acmrdGly, no breach of tbe ~ e a c e  occurred. In 
- 
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s~pportofthisarpmcnt,R~pondentndes~attheTarrantCountyDistrjctAttomeydidnotfileacase 

against Respondent. The District Attorney's failure to act demonstrates a "complete lack of probable 

cause to believe m y  crime was committed." 

Respondent also requests a dismissalof rhis rnatcr on the basis of avariance betweenthe Stafl s 

notice ofhearing (NOH) andthe proofat the hearing. The NOH alleges that Respondent caused aheach 

of the peace when she "thew an ice chest" at Ms. Gabbard Since "no one who testified at the hearing 

said that a cooler was f h ~ d  at Gabbard," Respondent was "either not given sufficient information to 

prepare a defense or that the case shoald be dismissed due to failure of the TABC t o  prove its' awn 

allegations." 

3. The Tssues Presented 

a. Was This a Simple or Aggravated Breach of the Peace? 

The clash between Respondent and Ms, Gabbad  resulted in a breach of the pea=." The two 

htinguishiug characteristics of anaggravated breach ofthe peace are the presence ofseriousbodily injury 

or the use of a deadly weapon.'' 

i .  Was There Serious Bodily Injury? 

"Bodily injury" and "serjous bodily injury" arc $istkt concepts; whether an assault results in one 

or theother must be determined on a case by case basis.2q Ms. Gabbard suffered Jacerations of her left 

" " B m ~ h  of ?he pwceVF is " k e g  or disturbing the public p w e  by any +IOU, fomible, ar unla* 
pr~~ceding." Rhek $ taw Dicfianwy W . 4 t h  Ed. 1968). 
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- eye, and a scar belowbw left eye. Ns. Gabbard certainly suffered bodily injury, because she experienced 

pain and a month-long impairment ofher IeR eye. She did not die and was not at risk of deathz1 Shedid 

not suffer a protracted loss or impairment of her eyenu She did not suffer any broken bones. 

13 ;d Ms. Gbhrbbard mf l~r  ':wriot~s permanetlt di.rfipmmant? " A serious p emanent 

disfigurement isrlsudlyfound whenthevictimsuffws anovenor g o s s  distortionof the features or a Iimb 

Sum eating a child so tht brain damage caused abnormal growth and development ofth e child's head was 

a serious pemment d i s w e m e n t  .23 In mother case, a victim "suffered a shattered nose, broken 

cheekbone, and brokenjmbone." A photograph ofthevictim's face taken after a substantdperjio d of 

time md after several surgeries showed thevictim face to be "markedly asymmetrical," The evidence 

supponed a finding of serious permanem disfigurement 

~mdings that an intry was a serious permanent disfifiurementare frequently bascdupon opinion 

testimony. For example, an orthopedic surgeon testifled that a chld's broken f m ,  ifmtrcnted, '%odd 
+ have healed in an abnomal positio~, resulting in a deformity of the leg that would have impaired its 

ftmction." The doctor's testimony supporkd a finding that the broken leg was a serious permanent 

d kfiguteme~t.lS 

'' A substanb] risk of death mans  a t  the i n j q  was life tllfeatmhg; i.c., &at it wm so grave or serious t!at 
it mug be egardod as differing in kind, m d  mt mmly in degfee, h m  other bodily h. Maorc ht 352. 

* k n ~ t m c k d "  loss or impairment irr one that is  "conThuing, drugged out, drawn out, elongtlkd, extn~ded, 
len-ed, Icngthy, lingering, long, tongwntinued, lmg-drwn. ma-en*, ongoing, p r o k  pm1ongrs.i a 
unmdlng." Id. 

Cml.ton v. Srdc,940 S.Wn2d776,780 (Tm.App.-Aulrtin 1997,no pet.). 

'J L U e k  v. $me, 978 S.W 2d 129,13 3 Vex.App.-Aurtin 1999, pet. ref a; see LoSolte v. State, 973 S.WZJ 467, 
469, 473 {Sex App. -Beaumont 1998, no pcL)(mothn's zedme; T/iflmreal v. Sfaie, 7 ! 6 S. W.2 d 65 1, 652  flex.^^^.- 
carpus Chrjsti 19R6, no pet-)@hd doctot failed t o  dtscribc hjjuries us mnsti#t;nS 2 a amious pcrmment djufigurrmtfi~ 
a bnkc and lacmetions lo victim's face w e  not auiaus b d l y  injuicy). 
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- On the other hmd, f exas courts have determined that a small scar is not serious permanent 

disfigurement ." Cigarette bums an a child's back that formed the letters "'i-c-r-y" were net a serious 

permanent d i~f i~ re rnen t . "~ '  AvicGtflls beating injuries which inchded "lacerations and bruising" and 

required staples were not set-iaus permanent d i ~ f i g u m e n t r . ~ ~  

Ms. Gabbard did not test@ as to the perrnaneaceofthescarshe recerved. The Staff did not offer 

any opinion from a doctor concerning tbe seriousness ofthe scar. M. Gabbard's face is not d - m e d ,  md 

herscarisnotprono~n~d, ~cAkJrecomrnendstheComissi~nfmd thatb'ls. Gabbarddid not suffer 

a serious permanent disfigurement. 

. . 
11. Was a Deadly Weapon Used? 

The witness  describedRespondent striking Ms. Gabbardwith eitherthecoolerorwithher fist. 

Was either a deadly ~ v e ~ t ~ o n 7 ~ ~  

+ 

Scenario I :  Respondent usedthe cooler. A cooler 1s not a deadly weaponper se. Like a variet y 

of other common objects, a cooler can be a deadly weapon if" the manner of its use, it i s  mpabl e sf 

causing deathor serious bodily injury."" Theeci5dencemstdmomtethatthe coolerwas c a p d i e  of 

'"zzmu v Stule, 996 S.W.Zd 406, 408 (kApp.-BeaunofiI  1999, no p&)(~lv~-ineh schr on abdornm); 
Iitrnmdez v State, 946 S.W.2d 108, 113 flex. App.-Ei Pwo 1997, no pcC.)(wu from a ytab wound and s~~bsequent 
surgery); Md'uy v. Stare, 932 S.W.2d 720,72U vex. hpp.-Fort Worth 1996. pet !tfd)d)(slikht scar m lip). 

Jerdmt v. Sfute, 1 S.W.3d 153, 157 (TQ-AT~--WMCO IP99, no pet.); bur see LrrSalJe v. S m ,  373 S.W.zd 467, 
469,473 flewApp.-Bwurnont 1998, no pcl.)(mother'a testimony that infant 's pmmmcnt facial *carring wns a stAous 
permanent dwfipemmt, and photopph of pemanent facial scwring and dis5gmmm was Micicnt to prove acnouy 
permmat &sh@mnmf) 

Ne&(r wem, obviously, "a 6mx.m or myling manifestly desiped, m d c ,  w adslptad for *he purpusc of 

i n l l j c ~ g  dcu& or stnous bodily injury." W. BNAL CODE 4 1.07(~)(17). 

3D Buj v. m e ,  964 S.W,2d 335,242 (bxApy-  Tmkana 199R. no pct,). A club, n board, a knife, a hn~nrncl., 
a pipe, a f i s t ,  fire, hand, n foot a Coke boUlc, a leg af a bar stool. an vx handlc, a Dufaflmc lug, have been found 
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- causing dwth or serious h d d y  injury, not that it acfuaE3, caused death or serious bodily iajusy. The 

evjdenct does wt need to provetbat Respondent intended to use the coder as a deadlyweapon but ordy 

that she in f a d  used it in a m e r  that auld have caused death or serious bodily l Under this 

scenario, Respondent swung a hard-plastic cooler larger than a "sk-packy' of soda and struck Ms. 

~ a b b ~ d  inthe head. i he use ofthe cooler a4 abSudgeod2 was capable ofcausing death or serious b o d y  

bjurv lf Respondent struck Ms. Gabbard with t h e  cooler, she was using a deadly weapon. 

Scenario 2: Rcspondknl usedherfi.~. A fist is not a deadly weaponper se .33 Und w this scenario, 

Respondent struck Ms. Gabbard with her fist. The ALJ obsenred Responded's slight physicai build. 

Baseduponthat observation, and MF. Melvin's and Mr. Reece's description oftbe blow, the MAJ does 

not t>elievetheRespondedt'sfistwfls capableofinflictingdeathor striousbodilyinjuryinthenranner jtwas 

used. If Respondent struck Ms Gabbard with her fis, she was not using a de~dly  weapon 

iii. Haw did Respondent Injure Ms. Gabbnrd? 

The two factions' descriptions of the means are flatly contradi~~ory, and are colored by each 

fac~i~n'sviewofwhich~ntestantin~brawlw~ the aggressor. The ALJ bas cornpdthemo means 

ofhtEctingMs, Gabbard's hjuqmdthehjwyactualIyMict.ed. Ms. &bbard'seyf:waslacerated; her 

eye and cheek were swoIlen and diswlored; the s~el l ing was immediate &er she was stmck; h?Is 

Gabbard's doctortoo kanx-ray to assurehimselfMs. Gabbard's cheekbone was not bro ken; the injuries 

took at least a manth to heal, theblow l d a  scar. Themount of forcenecessary tbr Respondent to inflict 

that kind of damage, given Respondent's sligbt stature and weight, I a d s  the ALl to conchde that 

to be deadly wmpuns hy thc manner of thkt uw. Jd. at 343. 

" See Tex. P ~ N ,  CODE 8 46.0 111): "CIub means ur, inrtrcunqit *st is specially designed, madc, or edaptd 
f'm the p q o s e  of inflicting serious bodily injury w &uth by stiking a p m m  wth the imtmment, and iochdes hut 1s 

nut limitce to the fdnPTing: (A) bIackjnck: @) nipl~tsticic; (C') m c e ;  @) tomhawk. 
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- Respondent struck Ms, Gabbard with the cooler. 

I n  summary, t h e m  recomerids that the Commission find that Respondent struckMs. Gabbard 

with the cooler, the cooler was a deadly weapoq and the incident at the licensed premises was an 

aggravated breach of the peace. 

b. Was the Breach of the Peace Not Beyond the; Control of Respondent? 

Rwpondent's decision to strikeMs. fibbudwas uniqadywithinRespondent's control. The ALJ 

wj11 grant that Respnderlthad a difficult day, tbat shewas grieving, and that Ms. Gabbard mayhalt been 

profanelyobnoKious. Nothing in section 28,l I ofthc Codq however, excuses Respondent's lackof self- 

control. Respondent could have avoided a breach of t h e  peace by simply not striking Ms. Gabbard. 

C. Did the B m c h  of the Peace Rwult from Respondent's 
Improper Supemision of  thc Perseas on the Premises? 

k p o n d e n t  was in a posjtio~ and under an 0bligasion,3~ to orderMs. Gabbard Born the premises 

ifshe thought the visitor was inroxlcated or dangerous to  Respondent or others. Respondent bad the optio n 

afcdidg the police to removeMs. Gabbard fiom the premises, She did neither. 

I n  short, the ALJrewnunends that tbe Commission find that an aggravated breach of tbe peace 

occurred on the licensed premises which was not beyond the control of Respondent and resu!te$ from 

Respondent's improper supervision of persons permitted to  be there. 

d. Was Respondent's Act Justified as Self-Defense? 
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- Respondent was justzed in using force against Ms. Gabbard "when and to the degree [she] 

reasonab$) . e l id ] the fbr~e[~]  ~~~~~~~~~aryto protect [herself] against Ms. G;tbbard's] 

use or attempted use of unlawful force "" Verbal ptovo cation is not s ~ E c z e n t . ~ ~  As found above, 

Respondent employed a caoler in W i n g  Ms. Gabbard. The use ofthe moler was the employment of 

"deadly force," because, as also found above, "the m e r  ofits  use"^ "capab te of causing, death or 

serious bodily injury,"3T Theuse of deadly force isjustified onlyif (I) the useofforce wasjustifled, (2) a 

personinRespondent7s situation would not hme retreated, and (3)whcn and to the degree 

Respondent monabIy believed the deadly force was imrnedhtely rlecessay to protect herselfagainst Ms. 

mbbardk use or attempted use ofunlawful deadly forceB3' An "attempt'?~ commit anactis something 

that amounts to more thanurnere preparation" that "tends but Fails to effect" the act." A number of sub- 

issues require analysis. 

i .  Did Ms. Gabbard Use Force or Deadly Force? 

According to Rapondent and Mr. Melvin, Ms. Gabbard grabbed at Respondent, picked up a 

chair and put it down, and grabbed atkponderd &gab. E x h  time hh,  Gabbard reached for Respondent 

shewm employing or attempting to employ force agajmstkpondent. The chairMs. Gabbard picked up 

was potentially a deadly weaport Ms. Gabbard's action in picking up and putting dawn the chair was 

"mere preparation" to the use of the chalr, and was abandoned by MS Gabbard when she put t h e  chair 

down. Ms. Gabbard did rn t attempt to use dead ty farce against Respondent. 

"4 ~ d .  5 9.3 l(b)(l). Tha ALJ has rchined horn addrewing partisan issues such as who cursed whom, which 
p a u n  was *a agp-esgor, a n d  ale like. Znuread, this plmpod rests rrs much @a possible nn more objective p h p i d  
hem such  as rhc nature and extcnt &Ms. Gabbard's injuric*, e w p t  where a mental state is brought lntb issuc by a 
sbmte or mle. 

Id. 5 lJ.Ol(a), 
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- 
ii. Was Respondent7s Use of Force Immedin telg Necessary? 

~es~ondclptwasjustifIed in reactins to Ms. Gabbard's last grab at her to bedegree she remonably 

believed immediately~ecessary to  protect herself, Respondent's use of adeadlv~eaponinres~onse to 

non-deadly faroe was not necessary under the circumstances. Avariety oflws perilous reactions were 

to  Respondent: pushing Ms. Gabbard's hand away, backing away, or calling for help. 

Respondent did not attempt to justify her failrue to retreat in the face of Ms. Gabbard's actions. 

Indeed, Respondent's stated attitudewas one of not allowing Ms. Gabbard ta "get a w i i y w i W M a s s i n ~  

her 

In brief, the AWrecomendsthat the CommissionhdthatRespondent didnot act in justifiable. 
- 

self-defme, 

c, What B the Appsbpriate Sanction? 

The StdFrecomm~nds that Respandent's permits be canceled for cause. The Staff assem that 

these factors justrfy such a harsh remedy; 

a the permittee committed the breach of t h e  peace. 

the assault ww aggravated by the use of the cooler. 

the assault was intentiod, 

a Respondent did not warn Nh Gahhwd prior to striking her. 

. Respondent's employees did not call the police. 

rn Ms. Gabbw$s eye was lacerated and she suffered permeant disfigurement. 

rn Respondent £led the scene 
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Respondent argues that he Tamant CauntyDirtrict Attorneyddaot f l e a m e  -st Respondent. 

f he Pistrict Attorney's failure to act demonstrat as a "complete 1 a& ofprobable cause to beliwe my crime 

WELS committed." 

TheProposalwill consider each ofthe criteriaset out in Section 11 64 ofshe C o d e d  theTAI3C 

Rules separately. 

1. Should Respondent Have the Opportunity fto Pay a Civil Penal tp? 

Since Respandent violated $ 28.1 1 of the Code, the TABC will have to determine whetber 

RespondentwilLhervetheopportunhy to pay a civilpenaltyin lieu ofasuspensbn or cancellation of her 

pemits,d"he TABC should consider; 
- 

the type ofpermit or license held by the Yjolating licensee or permittee and whether the sale of 
alcoholic beveragw mmitu t~  thepri3naryorp~sourceof~eficenseeorpemkee'sbusiness; 

the type of violation or violations charged; 

w the licensee's or permittee" scotd  of past violations; and 

any aggravating or amelintat ing ckcummces. 41 

The Respondent holds amixed beverage permit and mixed beverage late hourspermit. No direct 

evidence was offered whether almhol sales wnstitute ihc main source of income for Respondent's 

business. However, the ALJ has  determined b a t  Rapendent's main business is the sale of alcohol 

"" 5 11.64(a) ofthe Code; 16 TAC 5 37.61. 

4 11.64Ca)vfthe Code: 16 TAC 5 37.61@). 
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Resp~ndmt mpioys a bouncer; bouneers aregenerally employed it0 keep order d removeintoxicated 

persons from a premises. In cornon  experience, few restaurants require bouncers. Section 28. I 1 is a 

"health, safety, or welfare" violation.d2 

Respondent's past violation history was admitted into evidence " Based upon an umclated 

incident, Respondent's permitswere suspended for 1 5 days (April 16 to April 30,2003) Tor "permittee 

intoxicated on the licensed premises." Respondent was offered an opportunity to pay a civil penalty of 

$2,250 in l ieu of the suspension 'Termittee intoxicated on thelicensed premises': is &a a health, safety, 

orwt3fiareviulati~n.~ The AUrwmmends thattheCommission find that these considerations weigh nt 

favor of canceling or suspending Respondent's permits, rather than allowing her to pay another penalty, 

ii. Are There Aggravating or A meliornting Circumstances? 

Aggravating or ameIiorating circumstances may include but are not k i t e d  to: 

m whether the violatjonwas caused by intentional or reckless conduct by the licensee or permime, 

the number, kind and frequency of violations of the Alcoholic B e v e q e  Code and mlw ofthe 
cclmmission committed bp the licensee or permwe; 

whether the violation caused the serious bodily injury or death of mother; mdlor 

whether h e  character and nature of the licensee's or permittee's operation are reasonably 

- - 

16 TAC 5 37.60 (Standard Yen@Chart). 

16 TAC 5 37.60 ( S t p n k d  Penalty Chart), n e  monu44mded pmlty for e irrs~ viplation i a  a ~ E V U  b y  
tusp.eipion. while a s w n d  violatitian calls fm L 0-1 5 days. 



dGSTLN TABC @I016 

Ducker Nv. 458-64-2345 PropomI For Ddsian Pagc IG 

+ calculated m avoid violations of the Alcoholic Beverage Code and mles of the c ~ ~ s i ~ ~ . ~ ~  

Respondent inteatiadystruckMs. Gabbard. &pondeat's action did not cause MsL Gabbard's 

death, nor did it causeserjous bodily injury. Respondent has onepriorviolation thatrequimdasuspension 

ofher pcrrnits. No evid enmwas admitted conemirig the character and name of'Resposldent' s operatian, 

aide from that reflected inthisPmposal: Respondent sttuck a customer and Rw pondent (or an employee) 

hasbeen intoxicated on t h e  premises in the past. The Staffargued that Respondent's failure to warnbts 

Gabbard of the impeding blow is m agsavating ckcumstance. The evidence does not support n Iinding 

one way or another on warning. The evidence suggests that the blow delivered on Ms. Gabbard was a 

spur of the moment decision. The StaEalso faults Respondent for fleeing the premises. kg- fie 

evidence does not suggest flight. B is mefhatResponderrt did not caUthepolice, but Respondent testified 

she did not believe the situation required a police presence. Respondent andRandy Guinn, her bouncer, 

both testified Respondent instructed W. Guinn to request Ms. Gabbard to leave, or to have the police 

- escort Ms. Gabbard from the premises. 
L 

Pn sum, Respondent's past failure to control the premises combined wrthher current failure to 

control herself aggravate the case. Ms. Gabbard avoided a more serious injury by chance, not 

Respondent's design. The A I J m o t  recommend to theComissbn thatResponderrt7s methud of doing 

business is calculated to avoidvicllntions ofthelaw. The AtTrecommends that the Commission find that 

the ag~avating circ~mstances outweigh the ameliorating ones, and weigh in favor of canceling ar 

suspending tbe permits 
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Since the violation was committed by the permittee, the TABC should also wnsider whether: 

the violation couId reasonably have been prevented by the permitteeor licensee by the exercise 
of due diligence, 

the pennittee or licensee was entrapped; 

an agent, sewant, or employee of the permittee or licensee violated this code without the 
knowledge of the permittee or licensee; 

the permittee or licensee did nut knowingly violate this code; 

the permittee or Iicemee has demonstrated good faith, bcbding the taking of adorn to rectfy tbe 
consequences of the violation and t6 deter future violations; or 

the violation was a technical oned6 

ERespendmt had exercised du t diligence, the breach of the peace could have been avoided. 

Respondent was not entrapped." She was not enticed or lured into stlikinfi Ms Gabbard by a law 

enforcement oflcer. Respondent committed the act, not some third person employee. Respondent's 

were knowin~.~Rtspondent .+ knew shewas striking Ms. W b a r d  and understood (but ignored) 

'" 6 1I d413)B (c) of thc Codc. 

47  EnWpmmt. is N ddenaz t o  cwnduct which requires rhe accused to show hr: "mgagd in tht; conduct 
ch-ed because 1x was induced lo do so by a lbw mfrcernenf went using pasuasion or other means Wcely to cause 
persons to c d t  the of lme .  Conduct merely affordim a pmon an opportmiq to mtnrnit an affase dws not 

constitute mtrapmt~~t." B. Bt%& CODE 5 e.M(a). 

"A peson howindy, crr wiCh knowledge, with respect to che nature of l i i  condud or to ~ircumsbnces 
swew&g hs conduct when he i s  awwe of the nature of his conduct ar that the circumsbces exist. A pmon acts 



- - -- - - 

* AUSTIN T.4BC @ 020 

Docket Nu. 45%-04-2345 f mposd For JDecivIon Page 18 

L 

the consequences of her action: that Ms. Gabbard would be injured by the cooler. Accordin&, 

Respondent knowinglyviolatcd the Code. Respondent has not acted in good faith. Respondent testjfied 

she committed this act withher hand, instead of achkthg  she had used aweapoa. There was no evidence 

that Respondent has taken steps to rectfytbe consequences of her actions. Ms. Gabbard has filed a civil 

sui< and Respondeat's inaction maywell be an offshoot ofher defense o m  Gabbard" legal action. The 

violation was not a technical violation, but clear cut and substantid. The ALJ recommends that ~e 

Commission find that these considerations weigh in favor of canceling Respondent's Permits. 

iv. What about the District Attorney's Failure t to Act? 

The Tarra~t  County district attorney did not seek anindictment ofRespondentor fde an informntioa 

against her for assault or aggravated assault. The district attorney" srasonfor his inaction is unknown 

Respondent equates this with a'hmplete lack ofprobable causeto believe any crime was mrnxnitted." 
- 

Tn Texm Degortmenf of Public Safev V .  No~reIl, '~ Mr. Norsell sought to avoid an 

administrative suspension ofhis driver's licemeby arguing that the district attordeyhad decided not to file 

a driving while intoxicated case against Mr. NorreU. Mr. Norre11 argued that the district attorney's as tion 

was tantamount to an acquittaIn5 ' The court held h a t  "a decision on the part of the prosecutor cannot 

constitute a fact fmdhg or a certification tbat the accused is not guilty, Quite simply, a d6endant cannot 

be acquirted of anoffensevnless and until he is charged and jeopardy has atta~hed-"~qTbere ue  many 

b w y ,  or with. bmledge .  wit11 rt.spccr to 8 result of hr conduct whcrl he i s  awm h t  his mnduot i s  reasonably 
c a b  mvsc at result." Pmrlr. CODE $ 6.03 (SE. 

U ~ d m  UK T m s p h t i m  Code an acquittal 01' the unb&g D.W.1. case mould =quire a mission t B  arry 
ahin isb t ive  suspension. 'h. WS, C D D P . . ~ ~ .  5 724.048(c) p a o n  2004). 
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reasons why aprosecutioa might not be c~mmebced  ''against a particular defendant at a particular time. 

heofthesereasons, howwg; prevent apmsecutorGorntimelyfiliag criminal charges intfiefimre, nor 

do they affect the [administrative agency's] ability to prove the  elements of the administrative baing by 

a oftbe e~idtnce."'~ The ALI fmds that lVdrreIl is applicable to this case, md the T ~ a a s  

County district attorney's failure to act is not probative evidence of a lack ofprobable muse to believe 

Respondent assaulted Ms. Gabbard. TheTABCmay, independently, reviewthe evidence and wme to 

nconchsion basedupon the prqonderance ofthe evidence. T h e m  recommends that the TMC gjve 

no weight to the inaction of the Tarrant County district attorney. 

Rmpondeat runs a bar, and this is her stcorld bedth, safety, or welfare violation. Respondent 

acted intentionally, causing bodily injury to a patron. GiveslRespondent' s history, her business practice 
- 

is not reasonably calculated to avoid violations of the Code. Respondent committed the violation 

personally, and has not acted in good faith. 

f. Did Respondent Have Adequate Notice? 

Respondent reqrlm a dismissalofthis mater on the basis of avarimce between the S W  s NOH 

and the proofat the hearing. TheMOH alleged that onJuly 9,2003, Respondent threw anice chest at 

Ruby Gabbard striking her in the eye and face. The proofwas that on July 9,2003, Respondent struck 

Ruby Gabbard in the eye and face with a cooler. 
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A litjgmt in an ahhistrarive hearing is entitled to "reasonable not i d s 4  comkthg of "a sboq pbin 

statement of the matters asserted ."" In Texas Alcohnlic Beverage Commission v. Mini, Inc., 56 fie 

NOH alleged the dateoftbe assault, the names ofthe assailants, and otherwise tracked thelanguage of 

section 28.11. The permittee excepted to theNOH chiming it should have named the personwho should 

have been supervised bythe permittee and how the permitteeshouldhave supervised that person. The 

ALJ ovemded the permittee? exceptions, finding that t he  permittee had adequate notice of the facts 

Inthis case,Respondent didnotexcept totheN0I-r. Tbevar iancebetwemthra~aco~lerand 

swinging a cooler is not material t6 the offense alleged, i.e., a breach of the peace. The NOH sent to 

Respondent alleged the caned dateof the idcidenr and that Respondent assaulted Ms. Gabbard, Furher, 

Respondent did not object when Ms. Gabbard, Ms. Thompson, and Ms. Waldrep testified Respondent 

w g t h e  cooler at Ms Gabbard on t h e  basis their testimony varied fiom theNOH's allegation. The /U 

recommends that the Commksion fied that Respondent bad adequate notia.  

Comequently, the ALJrecomends the TABC find that cancellation ofFLmpndentys permits is 

appropriate. 

Rr, FINDINGS QFFACT 

1 .  h i s  Masie Melvin dhla Hold-Em-High (Respondent) was issued Mixed Beverage Permit 
MI3525077 and Mixed Beverage Late Hours Permit LB525078. 

n 
Trra~ Alcohofic Bcvesage Commission v. Mini, fnc-, 832 S.W.2d 14T,15 1 (Tm.App. - Horn. [l  4alXst.] 1992, 

no writ). 
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2. Respondent's licensedpremiscs are Iocated at Respondent's licensed premises atelocated at 391 3 
Wheeler, Fort Worth, Tnrrant County, Texas. 

3. O n  July 9,20Q3, at approximately 7:00 p.m., Ruby Gabbard wm present at the premises to watch 
a dart match 

4 .  Respondent was also present 

5 .  An argument between Respndent and Ms. Gabbard ensued. 

6 .  Rapondent struck Ms. Gabbard under her left eye with a red, hard-plastic Igloo-type cooler 
about the size necessary to hold six cans of beverage. 

7. Ms. Gabbard bod lacerations on her left eye and was I& with a ~ c a  underneath her lefi eye 

8 .  MS ~ a b b d ' s  scar d e s t s  itselfas a small, dark blemishunder the inside corner afher left eye 

9. Respondent committed a breach of the p a c e  when she struck Ms Gabbard. 

1 0. Ms. Gabbard did not suffer a serious permanent disfigurement. 

1 1 .  The m e r  in whrchthe cooler was used byRespandent was capableof causing deathor serious 
bodily injury. 

12. Respondent WSES using a deadly weapon when she struck Ms. Gabbard 4 t h  the cooler. 

J 3. The breach of the peace w a  not beyond the control of Respondent. 

14. The breach of the peace resulted from Respondent's improper supervision of Ms. Gabbard. 

15. Respondent intentiondy struck Ms. Gabbard. 
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6 ,  If Respondent had exercised due diligence, the breach of  the peace could have been avoided 

1 7. Respondent. was not entrapped. 

1 8.  respondent"^ actions were knowing. 

1 9. Respondent has taken no steps to re* the cansequences of her actions. 

20. Respondent's violation was not a technical violation, but cIem cut and substantial. 

21. Respondent was not justsed in using the degree of force she employed against Ms. @abbrtrd. 

22, ALcohol sales constitute the main source of income for Respondent's business. 

- 23. Section 28.1 1 is a "health, safety, or welfare" violation. 

24. Respondent's pennits were suspended for 15 days (April I6 to April 30,2003) fur "permittee 
intoxicated on the licensed premises," a health, safety, or wefare uiolation. 

25. On January28,2004, tbe SMissued adolice ofhearing (NOH) natifyifig all parties- that a hearing 
would be held and informing the parties of t h e h e ,  place, and nature of the hewing, ofthe legal 
rmtbo~andjurisdidonunderwhichthe hmhgwasto be held, phgrefwencetorheparticulat 
sections of the statutes and mles iavobed, and including a short, plain statement of the rnarters 

26, The NOH gave Respondent adequate notice of the facts which the StEllffproposed to prove. 

27. O n  M u &  26, 2004, ALJ Robert F Jones Sr. convened the hearing at the State Ofice of 
Adminismtke Hearings, 6777 Camp BowieB oulevard, Suite 400, Fort W o ~  Tarrant County, 
Texas. Tbe Stewas  reprmented by Timothy M t h ,  an attomeywrththe TABC LegdDivision. 
Rapandent appeared in person and through counsel. The hearing was concluded on March 26, 
2004, a d  the recard closed on Apd 9, 2004, after the parties filed h a 1  written arguments. 
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V. CONCLUSIONS OF LAW 

1. ~ABChasjutisdictionoverthjsmatterpursuanttoChapter5of~eT~asAlcohohcBeverage 
h d e  (the Code), 

2. SOAH has jurisdiction over all matters relating to the conduct of a hearing in this p r o d i n g ,  
including the preparationof a proposal for decisionwith findings offact and conclusioas oflaw, 
pursuant to TEX. GOV'T CODE ANN. ch. 2003 (Vernon 2004). 

3 .  Notice of the hearing was provided as required by the Admbistrative Procedure Act, Tw_ CavT 
CODE ANY. 5$2001.051 and 2001.052 (Vernon 2004). 

4. Based on the foregoing fmdinp, Respondent committed an aggravated breach ofthe peace ontbe 
pemifted premises. $6 28.1 1 , l  I .6 1@)(2) ofthe Code; 1 6 Tex. Adrnin. Code (TAC) 5 37.60 
(SPtandard P e d t y  Chart). 

5. Based on the foregoing findings and conclusions, Respondent should not be a o r d e d  an 
- opportunityto pay a &2penalty in lieu of a suspension or cancelIntian ofher permits 3 1 1.64(a) 

ofthe Code; I6 'SAC 5 37.61. 

6 .  ~ s s e d  onthe foregoing findings and conclusions, the T M C  shouldnot rekanvprovirjon ofthe 
Code relating to the suspensjon or cancellation of Repondent's permits. 5 1 1.64@) ofthe Code, 

7. Based on the hegoing Findings and conclusions, Mixed BeveragePennit~525077 and M i  
Beverage Late Hours Permit LB525078 sh~uld  be canceled. $ 1 1.6 1 @)(5) of the Code. 

SIGNED April 22,2004. 

STATE OFFIC 


