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O R D E R  

CAME ON FOR CONSTDERATION this 1 7th day of Match, 2005, the above- 
styled and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Rex 
A. Shaver. The hearing convened on October 29,2004 , and the record was IeA open until 
November 8,2004. The Administrative Law Judge made and filed a Proposal For Decision 
containing Findings of Fact and Conclusions of Law on January 19,2005. This Proposal 
For Decision was properIy served on all parties who were given an opportunity to file 

L Exceptions and Replies as part of the record herein. 

The Assistant Administrator of the Texas Alcoholic Beverage Cormmission, after 
review and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts 
the Findings of Fact and Conclusions of Law of the Administrative Law Judge, which are 
contained in the Proposal For Decision and incorporates those Findings of Fact and Condu- 
sions of Law into fithis Order, as if such were fully set out and separately stated herein. All 
Proposed Findings of Fact and ConcIusions of Law, submitted by any party, which are not 
specifically adopted herein are denied. 

TT IS THEREFORE URIDERED, by the Assistant Administrator of the Texas 
Alcoholic Beverage Comanission, pursuant to Subchapter B of Chapter 5 of the Texas 
Alcoholic Beverage Code and 16 TAC 53 1.1, of the Cornmission Rules, that the allegations 
are hereby DISMISSED with prejudice. 

This Order will become final and enforceable on April: 7.2005, unless a Motion 
for Rehearing is filed before that date. 



.- By copy of t h i s  Order, service shall be made upon all parties by facsimile and by mail 
as indicated below. 

WTTNESS MY HAND AND SEAL OF OFFICE on this the P 7th day of March, 
2005. 

On Behalf of the Adminisbator, 

%as Alcoholic Beverage Commission 

The Honorable Rex A. Shaver 
Administrative Law Judge 
State Office of Administmtive Hearings, 
WA FA CSTWLE: (7 13) 8 1 2- 1 00 1 

\ 

John Trueheart, Jr. 
ATTORNEY FOR RESPONDENT 
5 1 00 Westheimer, Suite 1 3 1 
Houston, Texas 77056 
REGULAR MAIL 

Gayk Gordon 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 
Houston District Office 
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PROPOSAL FOR DECISION 

The Texas Alcoholic Beverage Commission (TABC) staR(Petitiona) brought this disciplinary 

action against B & J Investments Enc. &%la J. J. 's Bar (Respondent], alleging that Respondent's agent, 

senaat w employee, was intoxicated on the licensed pmnk,  inviolation o fthe Texas Alcoholic Beverage 

Code 9 1 1 -61 Cb)(13). NO allegation of sewing an intoxicated person was made by Petitioner. Petitioner 

- requested that Respondent's permit and Iicensebe suspended or canceled. Having found that Kenneth 

Kellough was intoxicated but was not an employee of the Respondent, the Administrative Law Judge 

recommends that no action be taken against the permit and that no suspension be imposed 

On. October 29, 2004, Rex A. Shaver, Adrmnistrative *Law Judge for the State O f h e  of 

AdmhismtiveHearhgs (SOAH), convenedapublic hearing at the Wearjng Facility ofthe State Office of 

Administrative Hearings, Houston, Texas. Respondent appeared and was reprmentedby attorney John 

H. Trueheart, Jr. Staff attorney Dewey Bracken represented TABC. Evidence and argumentwere hear$, 

and the record remained open through November 8,2004 for the filing of briefs and written argument. 
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'She Commission has jurisdiction over this matter pursuant to 4 8 6.0 1 and 1 1.6 1 of the Code. The 

State Office ofAdminjstratiVe Hearings has jurisdiction over platters related to the hearing in this proceeding, 

including the authority to issue a proposal for decision with proposed findings of fact and cmclusions oflaw 

pursuant to TEX. GOY'TCODEANN. Chap. 2003. 

The Respondent is the holder of Mixed Beverage Permit MB485370 and Mixed Bwerage Late 

Horn  pemit LB-485371 and held that permit and license on the date of the alleged violation. On September 

9,2004, the Notice of Hearing was mailed to the Respondent at 14634 Honeycomb Ln., Cypress, Texas 

77429-2235. Respondent received the notice pursuant to TEX GOV7T CODE ANN. Chap. 200 1. 

Documentary Evidence: 

TABC Exhibit 1 : Seller Sewer Training Confimrafion for Kenneth Kellough. 

TABC Exhibit 2: Permit and Violalion History Affidavit 

TAB C Exhibit 3: Seller S e m r  Training Confimration for Lorma Die@ 

Testimony: 

1. Michael Lockhart: 

On July t 1 2003, Mr. Lockhart was an agent of the TABC and in that capacity he entered tlie 

premises ofRespondent, J. J.'s Bar as part ofnroutine "sale to intoxicated personsting." Because ofthe 
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undercover nature of the "sting" MT. L o c M w a s  in plain cIothes and did not identify himself as m agent 

ofthe TABC. The premises were located at 4505 Hwy. 6N, Suite 950 in Houston, Harris County, Texas. 

Upon entering the premises Mr. LocZrhart was greeted by a person later identified to him as Kenneth 

KeUough. Mr. Lockhart observed Mr. Kellough to appear unsteady on his feet, and to have trouble 

expressing himelf.. Mr. KeUough attempted to shake hands with Mr. Lockhart but lost his balance and 

grabbed Ms. Lockhart's armto keep fiom falling. These ohenations led Mr. Lockhart to form the opinion 

that Mi.  KelEough was intoxicated. 

Mr. L o c M m d e  additional observations that led b h t o  believe that MI. Kellowgh was 

acting as an agent, servant or etnpIoyee ofthe Respondent. He observed Mr. Kellough as he took empty 

hxes off of the bar and begin folding &em and placieg themin a trash can. He then observed Ms. KelIough 

push and drag the trash can out ofthe door and into the parking lot. Having formed the opinion that Mr. 

KeUough was intoxicated and might be an employee of S. J. 's Bar he then contacted the open agents, 

waiting outside of the premises, by cell phone and conveyed his observations and opinions to them 

M. bckhatt remained in the premises and continued his observations while the open 

agents entered the premises. During this time he obsserved the bartender, later identified as Loretta Dickey, 

exit through the same door as Mr. KeIlough and then return to the ba. Mr. Lockhart maintained hs 

undercover status and remained in the bar for a period before retuning to the other agents. 

On cross examhation Mr. Lockhart testifiedtbat he was inside the premises for 20 minutes. 

He firther testified that he didnot see anyone give Mr. KeUoughinstruction as to when to fold boxes or 

take out fbe trash can. He did not observe anyone giving instructions to Mr. Kellough. He didnat observe 

any compensation being paid or given to h4r. Kellough for these actions. 
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2. Deborah Kersh: 
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On July 1 1,2003, Ms. Kersh was an agent of the Texas Alcoholic Beverage Commission and in 

that capacity she was at the premises of Respondent, J. J. 's Bar as part of aroutine "sale to intoxicated 

person sting." In harole as an open agent sheremained outside ofthe bar while Agent Lockhart entered 

the premises in an undercover capacity. Wbenviolat~om are reported by t he  undercover agent, she and 

other open agents would enter the premises and confront the alleged violators. 

At 1 125 a m  on July 1 1,2003, Agent Lockhart contacted the open team and reported possible 

violations and an jntoxicated person in the parking lot with atrash bag. She observed an individual later 

identified as Kenneth KeIEough in the patking lot w ith a trash bag picking up cans. She approached Mr. 

Keltough and identified hmelfas a law enforcement officer. She observed Mr. Kellough to have a strong 

odor ofan alcoholic bevaage on his breath, bloodshot eyes, slurred speech, unstable balance, astumble 

- when waEking adused a vehicle for support when standing. Mr. Kellough admitted to drinking six or seven 

alcoholic beverages that night. No sobrietytash were requested because she thought that Mr, Kellough 

might injure himself. 

She dso testified that Mr. Kelloughtoldher that for several years hehad worked at J. J. k Bar as 

a bar back. He told her that he was not paid in cash but received free drinks. 

Ms. Kersh also bad contact with Loretta Dickeywho identified haselfas the manager of J. J.'s 

Bar. 

The witness testifiedht Ms Dickey told her that Mr. KeElough had "hung around" the bar for a 

few years but was not paid. Ms, Rmh then issuedMr. Renough a class C citation for public intoxication. 
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During this investigation Ms. Kmh obsetvdno one exercising any direction or control over Mr. 

Kellough. She did not observe Mr. Kellough receive any compensation or drinks fiom J. J.'s Bar. 

3. Kenneth Keflongh: 

Mr. Kellough testified that he was bornon October 10,1940, and retired jn 1 992. Herelated that 

he takes medication for high blood pressure and his thyroid. He bas suffered three strokes. A stroke in 

2002 aEected his speech on July 1 1,2003, and continued to give him a slight speech impediment at the 

time of his testimony. 

Thewitness testified that hewas present at J. J.'s Bar on July 1 1,2003. Mr. Kellough testified that 

he took a garbage can full of empty beer bottles to the trash cans behind the premise. He denied going 

behind the bar to reach the trash can. Mr. Kellough testified that Loretta Dickey dragged the can to an 

- entry way fiombehind the .bar and he then rolled the can outside through the 60nt door. The can contained 

sever a1 bags. He could not have lifted the mentire can. Re testified that several patrons would help take out 

h e a v  trash as a courtesy to the bartender and were not compensated for that service. 

Mr. Kello~gh denied telling any law enforcement officers that he had consumed 6 or 7 drinks. He 

stated that he hadarrived at the bar at around 11:00 p.m Be did have three or four scotch and water 

mixed drinks. He denied telling any agent that he was intoxicated. He told st f e d e  agent that he had not 

stumbled but had tripped by the trash can on rollers he was taking to the trash cans. 

Mr. Kellough stated that he was aregular patron at J. S. 's Bar, having gene there shce 1990. He 

would on occasion help clean up after a friend's party at the bar and would remove decorations and 

removebottles from the tables. Re also stated that on one or two occasions he had coffee in tbe morning 

at J. J.'s Bar and would go behind the bar to help put up clean glasses. Re stated he did this just to help 
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- 
a friend. He denied ever receiving a chi& in compensation for his help. He testified that he didreceive free 

dtinks when the bar manager .provided a complimentary round of drinks to a group of which he was a 

member. 

4. Loretta Dickey: 

Ms. Dickeytestifidthat on July f 1,2003, she was at J. J.'s Bar working asthe bartender andwas 

the only employee present. Mr. a Kellough was also present. Onthat night, he helped her empty the trash. 

He did not help her evgr night but "'maybe couple of times a week." Ms. Dickey testified tbat Mr. 

Kellough did not come into the bar every night. Ms Dickey testified that Mr. KeIlough did help clean up 

afka parties as did many regular patrons. This would include clearing tables of glasses and bottles. Ms. 

Dickeys tated that Mr. Kellough had never worked as a bar back for her and that she cleaned glasses and 

didher own work. She bas five trash cans she has to take out. Many customers offer to help her carry out 

- the heavy cans. Mr. KeIlough never received any instructions from her on how or when t o empty the trash 

She testified that she occasionally buys good customers drinks. She has done this for Mr. KeUough. That 

complementary drinkis not placed onhis tab. He runs a tab which he pays at the end of the night. On the 

night inquestion, hh. Kelloughcamehlateandsheaecalleds~ghimtwo orthree drinks. She didnat 

know if he had any ether dsinks earlier in the day. She did not h o w  if Mr. Kelleugh was intoxicated. 

Ms. Dickey denied sayingthatC%e said heworks here." She statedthat she told the TABC agents 

thathedidnot workatthe bar. She didnot ask Mr. Kelleughto attend the SeUerJServer class, but itwas 

given at tt. J.'s Bar and was open to anyone who was there. 
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The testimony of Agent bckhart and Agent Kersh was clear and convincing. They observed 

Kenneth Kellough to have an odor of an alcoholic beverage on his breath, bloodshot eyes, slurred speech 

and unstable balance. Mr. KeIlough admitted drinking. The testimony was sufficient to show by a 

preponderance of the evidence that Mi. Kellough was intoxicated on the licensed premises. 

While the evidence established that Mr. KelIough was intoxicated, there was no showing that a 

quidpro quo existedwihpaylnemt ofmoney or drinks for this help. Mr. Kellough didnot go to J. J. 's bar 

every night. The bartender gave him no instructions as to when or haw to accomplish any tasks. Many 

other customers did the same things that Mr, KeIlough did around the bar. The testimony ofMs. Dickey 

and Mr. Kellough was reasonable and provided believable proof that Mr. Kellough was not an ageat, 

servant or employee of73 & J Investments, Inc, butwas rather aregzrlar customerwho on occasion helped 

the female bartender with clearing tables and carrying heavy trash. The evidence presented at this hearing 

taken as awholeam insufficient to establish that Kenneth Kelloughwas an agent, s m t  or employee of 

B&JInvestments, Inc. dlbla J. J. 's Bar. It is, therefore, secomeadedthat no action be taken against the 

permit and that no suspension be imposed. 

V. PROPOSED FIND'IIVGS OF FACT 

1. OtlJu ly11 ,2003 ,Kenne thKel loughwasnotanagent , se rvan tor~IoyeeofB&J 
Investments, hc, d/b/a J. J.'s Bar. 

2. On July 1 1, 2003, Kenneth Kellough was intoxicated on the licensed premises of 
I3 & J Tnvestmmts, Inc. dlbla J. J. 's Bar. 

3 .  On July 11,2003, Kenneth Kellough folded and placed boxes into a trash can 




