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IN RE CUTER'S CLTJB & GRILL 8 BEFORE TJ3E 
D/B/A CUTTERS CLUB & GZULL 5 
PERMITLICENSE NOS. N-483906, 5 
NTb83907, PW83908 § 

6 TEXAS ALCOHOLIC 
8 

DALLAS COUNTY, TEXAS 9 
(SOAH DOCKET NO. 458-05-2988) § BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSIDERATION this 28th day of March, 2005, the above-styled and 
numbered cause. 

A R a  proper notice was given, this case was heard by Administrative Law Judge Brenda 
Coleman. The heming convened on January 4, 2005, and adjourned on the same date. The 
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact and 
Conclusions of Law on March 4, 2005. This ProposaI For Decision (attached hereto as Exhibit 
cbAm") was p p d y  sewed on all parties who were given an opprtuni ty to file Exceptions and Replies 
as part of the record herein. As of this date no exceptions have been filed. - 

The Assistant Administrator of the Texas McohoJic Beverage Comznission, after review and 
due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings of Fact 
and Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were fully set out and separately stated herein. All Proposed Findings of Fact and Conclusions of Law, 
submitted by any party, which are not specifically adopted herein are denied. 

IT IS THER33FQRE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Coda 
and 16 TAC 93 1.1, of the Commission Rules, that Respondent's permits be CANCELLED. 

This Order will become final and enforceable on April 18,2005, unless a Motion for 
Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties by facsimile and by mail as 
indicated below. 



SIGNED on this 28Ph day of March, 2005, at Austin, Texas. 

On Behalf of the Administrator, 

T&S hlmholic Beverage Commission 

The Honorable Brenda Coleman 
Administrative Law Judge 
State Office of Administrative Hearings 
VIA FAX (214) 956-8611 . 

Cutter" Club & Grill 
-. RESPONDENT 

4355 30 
Mesquite, TX. 75 150-2035 
CERTIFIED MAlLllRRR NO. 7000 1530 0003 1930 1579 

Timothy E. Gsiffith 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Dallas District Office 
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PROPOSAL FOR D--N 
. - -  - -  . "  

The Texas AIwbolic Bevemge Commission (TABC) StaE(Pet itioner) sought cancebtion of the 

permits hold by Cutter's Club & Grill @mpondesU), alleging that (I) Respondent knowisgIyposswsed 

&voiced alcoholic b m a g e s  on the liceased premises and (2) Respondent failed to reply to Petitioner's 

records request pertaining to the possessionof alcoholic beverages ontheprernises. The Admhirkative 

- Law Judge (ALQ recommends that Respondent's pernits be canceled. 

I. JURISDICTION9 NOTICE AND P R O C E D W  HISTORY 

TABChasprisdictionovwthis matterunderT~~.  AKO. BIT. OODE law. ch. 5 and 84 1 1.61 

md28.06, aswellas 16 TEX.ADhm. CO~E(TAC) $41.50oftheTAlBC~les(theRules]. Thestate 

OfFEce ofAdmhhtrativeHeatings (SOAH) hasjurisdictionover allmattemrelatedto conducting a h&g 

in this proceeding, including theprepar&nofapmposaIfor decision with proposed find@ offact and 

conchsions of law, pursuant to TEX GOV'T CODE ANN. ch, 2003. 

On Jmuary 4,2005, a hearing convened in Dallas, Texas, before ALJ Brenda Colemaq 

State Ofice ofAWtrativeHe,rjngs (SOAH), Petitionerwas represented at the hearing by Timothy 

Grjjitk StafFAttorney . Respondent appeardpo se. After presentation ofkvidence and argument, the: 
* 

hearing concluded and the r m r d  closed on that date, 

EXHIBIT 1-1 
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II. DISCUSSION AND ANALYSIS 

PAGE 2 

A. Background 

Repondeds ficensedpremises (bereafterreferred to as Cutter's) arelocatedat4104WestCa~lp 

Wisdom Road, Suite 225 and 23 1, Dallas, Dallas County, Texas. Respondent holds private club 
- -- ----. - - 

registration permitN483 906, ~ K t e ~ 2 ~ u r S ~ t  ~ I 7 m d - e r r n i t  

PM83908, issued bythe TABC onNovember 22,2000. The permits haw been wntiwouslyrenewed. 

B. Applicable Law 

Pursuant to the Code, Petitioner may require the of reports and other data by persons 

engaged in the alco hohc beverage business, ' Petitioner may suspend or cancel a permit ifit i s  found that: 

the permittee violated a provision ofthe Code or theRules." No permittee m y  possess or permit to be 

possessed on the licensed premises my dcoho lic beveragewhich is net covmed by an invoice from the 

supplierfmmwhomthc alcoholic beveragewas purchas'ed.' No permitteemay knowingly [emphasis 

added] possess or per'mit to be poss wsed on the licensed premises any alcoholic beverage which is not 

covered by an invoice h r n  the supplier h m  whom the dwholic beverage was purchased." 

The law requires tbe Commissionor admhktmorto cancel [emphasis added] the permit of any 

pernittee f w n d  bytht Commissionor ahhisminiatrator, after notice and hewing, to haveviolated or to have 

been convicted of violating 3 28.06 (c) of the Code. 

2 4 11.61@)(2)btheCodc. 

3 5 28.06(a) of the Go&. 

4 5 2X.O6(c) of h e  Code, 

5 4 28.06(d> ofthe Code. 
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b i c e  is defined as an inshument issued by the seller ofthe almblicberages to apemrittee.6 

Aninmiceshallbeissuedinon@nalandonecopy iaconsenrtiverlumberedorder, showingthe dateofthe 

adeor dkb-ihtion, the purchaser and his address, thcquantap3 b m d  and class ofalcoholic beverages sold 

and the to taI price of each brand and class shown thereon. Such invoice or a copy thereof s h d  be 

delivered to the permittee and a copy of such invoice shall be kept by the seller making the same.' 

C. Petitioner's Evidence and Contentions 

Petitioner contends that Respondent has operated its premises ia violation of the Code and the 

' R~Ies,Pursumt~28.06(c)oftheCodeand~41.5OoftheRules,whichmElkestheviolationapplicable 

to private clubs, the mostserlo'us~olationoflmo~ypossessHigunin~~iced alcoholic bweragw onthe 

premises requires the cancellation of Respondent's permits. 
- 

1. Testimony o f  Agent David Welsh 

Agent David Welsh has been a TABC agent for three years and is knowledgeable about the 

requrrements oftheCodeandtheRules applicableto h e  permits held byRwpondent. The Cbdeandthe 

Rules requ~re the permittee to purchase alcoholic beverages f b m  the supplier.? The permittee is only 

auhorized to have alcoholic beverages an its p d e s  whi ch are specifdly purchased by and invoiced 

to the permitteeunderthe permittee's permit number. The permitteeis then required bylaw to maintain 

the invoices on the premises. 

8 A ~ermi t t t e  shdl not possms or permit to be possessed on hrs liecnsed alcohofic bwcnlge 
whi& not m v e d  by an imoi~e from ihe supplier fram whom tho ulcaholic b m e m g  Wna pumhcd by the pcnniiie 
Each invnict sMl be kept m the liccnaed p d s e s  for s period of two y~anr and shall bc m~dc aoeilable Zo a 
rtpresmtative of the cotnrmssioe upon ru~sonablc mrlum. 5 4 1.50(3)(2) of tht Rules, 
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a. Knowing possession of uninvoiced alcoholic beverages 

PAGE 4 

Agent Welsh conducted an inspection ofRespsndentYs licensed premises onMzty3 1,2003. J-Ie 

was escorted by Respondent's manager, UseJ1 Steel, to the ofice in m aitempt to Io~ate invoices for 

alcoholic beverages onthepremises. -Mr. Steelstated that he did nothowwhere the irrvoioeswodd be 

located. During the search of the office, Agent Welsh was unable to fiud any 2003 invoices for 

b p o  ndent. H e  did, however, fmd 2003 invoices for another private club, Cocina Caliente, located in 

Denton, Texas. 

Agent Welsh returned to Respondent's premises on Jme 5,2003, tQ write down the s m p  

numb em from the liquor bottles observed on the premka in an attempt to determine where the liquor had 

come Eom Accordmgto Agent Welsh, the stamp numbers on a large quantity of the bo ttles indicated that 
- 

theywere iwoicedto CocinaCaliente. Hewasabl~to~er@approximately33 ofthestamps as belonging 

to Cociaa Cdiente. OtherhporbottIes w m w t  bvoicedto Respondent and he wasunable ta detemtina 

bywhomthe liquorwas actudlypurchased. AgentWelahretrrmedtoRzspondent'sgremisesonJune7, 

2003, and seized the liquor. Rc prepared a stamp inventory of the liquor seized from Respondent's 

premises" and also photograpbed the items."" 

According to Agent Welsh, hebelieves that Rmpondentponessed liquor sold ta Cocina Cafiente 

b~ebpondmtwasonc;ashlawmdcreditlaw mpcnsionforfaifuretopay~crditors. Therefore, 

Respondent was not authorized to purchase alcoholi~ beverages in its own name. An ownership 

connectionmists betweenRwpondentand CociaaCaEente, inthatRmpondent%ppresident,bpond 

Cosme. is also the secretary of Cocha Callente. 

Agent Welshstated, in his opioiorr, Respondent knowingly possessed ~eudinvoiced alcohoIic 

3 TABC Exhibit Ont, Cuttugs SPamp h e n t q .  

1 0 TABC Exhibit Two, photopphs of $ e i r ~ d  liqquor. 
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beverages found on t he premise. The quantity and location of the alcoholic beverqes seized from the 

premises wmsuchthatRespondent should havehown~theywerethm.  Thedcoholjcbeverage-s 

wereopenly displayed and stocked at thebarfor immediatesaleto members of Cutter's. Someofthe 

alco holk bmemgw were purchased under the permit ofCociaa CaZiente. According to Agent Welsh the 

invoices that he found were signed by employees of Respondent when they picked up the almboljc 

beverages. He also contacted the seller oftbe alcoholic beverages, Bob's Liquor. Theperson who takes 

telephone ordm at Bob's Liquor stated specifically that Raymond Cosme is tbe odypcrson autho~zed 

to  order alcoholic beverages fromtherrmon behalf ofRespondent and the onZy oaewho has ever ordered 

the alcoholic beverages, 

b. Failure to respond to TABC records request 

On June 4,2003, Agent Welsh prepared aletter b - t e d  to Respondent, ' ' In the letter, the q m t  

specifically requested copies ofdalcoholkbwerageirrvoicer. forthelastshrwm&forRespondm's 

Iicensd premises location The letter instructed Respondent to fixward the doaunmts no later h Y m e  

23,2003. At Agent Welsh's request and direction, Agent Mark White hand-delivered the Iettet to M i .  

Steel on June 6,2005. Upon inqujrby Agent Welsh onJune7,2003, Mr. Steel conftmred receipt ofthe 

letter the previous day. According to Agent Wehk he never received any records from Respondent. 

D. Respondent's Evidence and Contentions 

Richard Cosme testified at the hearing on behalfof Respondent. Mr. Cosme stated that he did 

recall. receiving the records request, cn1lingiM.r. Welsh and working ongetting therequested documents 

together. However, another TAB C representative, Don &a, subseq~lently b50rmed him that he had a 

$900 frne to pay. Accordingto Mr. Cosme, he paid the fine believing that the money also covered the 

records situation. He now realizes that he was w o n g  in that belief, but had no bad irrteations. 
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Mr. Cosme also stated thathe does own another club. However, he only purchases the Gquos, 

he does not deliver it. The liquor is delivered by another source. He added that h e m  sorry ifthere was 

a mix-up with the delivety er in how the liquor was pur~hased. Lastly, he acknowledged that he 

andersmds thpit thewho b situationwas m g .  Nonetheless, herequcsts lenim~y in the matter. He would 

like the opportunity to make amends for the situatioq put it bebind b, and be permitted to  continue 

operating. 

E. Analysis 

The issues in this case are cleat. After considering h e  evidence, the ALJ conchdes &at Petitioner 

has met its burden and proved that Respondent mmmitred the violations of the Code a i d  the Rules as 

alleged by Petitioner. rvlrrvlr Cosme's errphations, men iftrue, do not leg* excuse orjustify theviolations . 
- 

The fact thathe owns the two privateclubs and servtsinlhe capacityofofi~icerto each makes his lack of 

knowledge claim C'I don't deliver the liquor, I just order it'" less pIausbIe with regard to how the 

winvoiced alcoholic beverages and the dwbolic beverages invoiced to Cocina Caliente came to be 

possessed by Cutter's. 

Tt appears from Respondma s violations his tory'* that ~cspondentwas prevbusty issued awming 

for the possess ionof~o iced  alcoholic beverages on the licensd premises, inviolation of 5 28.06(a) 
ofthe Code. Theviolation date was March 1 5,2002. The ALJ finds that Respondent knew, or sbouM 

havchown, rhat the atooholicbeverages sebed onJune7,2003, werestored and sold onRcspondent's 

licensed premises in violation of the Code and  the Rwla. 

IU Recommendation 

Petitioner requested that Respondent's lpmits bc canceled- A permittee's knowing possession 
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ofminvoiddcohblkbcveragcs onthelicensedpremisesinvioMonof 5 28.06(c) oftheCodeis amjor 

regtllatoryviolation Pursuant to 5 28.06(d) ofthe Code, cancdIati~n is the remedy or sanctionforthis 

vialation. The ALJ basno autherityto rmmmend amore lenient sanction, and therefore, recommends 

that Respondent's pennits be canceled. 

IV. FllhiDINGS OF FACT 

1. Respondent's licensed premises @&er referred to as Cutter's) are locnt ed fit 4 1 07 West Camp 
Wisdom Road, Suite 225 md 23 1, Dallas, DdEas County, Texas. 

Respondent holds private club reghation permitN-483 906, private club late hours permit h'L- 
483907, and beverage cartage petmitE-483908, issued by theTABC onNovember 22,2000. 

OnMay 3 1,2003, TABC Agmt David Welsh conducted an lnspectionofatspndmt 's licensed 
premises. 

~ ~ e n t  welsh attertfPted to locate invoices for alcoholic beverages o p d y  displayed and stored at 

the bm for immediate saIe to Respondent's membtn. 

Agent Welsh was unable to locate any 2003 invoices For Respondent. 

On June 4,2003, Agent Welsh prepared a letter directed to Respondent and r e y  esting, among 
other documents, copies of all alcoholic beverage invsicm for the past three months for 
Respondent's licensed premises. Respondent's respbnse was due on or by June 27, 2003. 

On June 5,2003, Agent Welsh ~ecorded the stamp numbers from the dcoholic bevemgs 
o b s e d  on Respondent's premises. 

A large quantity of the alcoholic beverages were sold by Bob's Liquor and invoiced to Cocinn 
Caliente, a private club located in Denton, Texas. 

Other alcoholic beverages were not invoiced to Respondent and Agent Welsh was unable to 
d etermiee by whom t h e  alcbholic beverages were actually purchased. 

10. On June 6,2003, the TABC records request wm hand-delivered to Respondent's manager, 
Russell Steel 
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13. OnJwe7,2003,AgentWe~seized,iaventoriedandph0tographedtheal~oh0licbevergges 
shown not to have b m  invoiced to Respondent. 

14. Common ownership exists between Cocina Caliente and Respondent. 

16. During the time that the alcoholic beverages invoiced to Cocina Caliente were pwcbased, 
Respondat was not mhokd m purchase alwholic beveragesunder its permit dueto a cash law 
and credit law suspension. 

17. Mr. Cosmewas theonly petson at Cutter" authorized to order almhoJic bevetages hrnBab's 
Liquor. 

18. The invoices forthe alcoholic beverages imid to Cociaa Caliente contained the signatures of 
-. Respondent's employes. 

19 On or about Juee 15,2002, TABC issued a warning to Respondent for the possessi~n of 
uninvo iced alcoholic beverages on the premises. 

20. Respondentknmorshouldhaveh~mthattheunirrwJicedalcohr>licbwer~esandthedwhohc 
beverages invoiced to CocinaCalientewere openlydisplayed, stored and sold to Respondent's 
members on Respondent's Licensed premises. 

2 1 . OD ~ecember 17,2004, ~ditiooer issued a notice ofhcaring n o w g  ~ e s ~ o n d e n t  that a hearing 
would be held coacemingP&oner's allegbtio ns and rnfomidg Rapomdent ofthe t h e ,  place, and 
natureofthehearing and ofthe legal authority ~ndjurisdict ionunderwhich~he~was to be 
held; gbimgrefermce to the particulars ections oft he statutes and rules involved; and inchding a 
short, plab statement of the matters asserted. 

22. The hearing wrw held on Jmuq 4, 2005, in ST allas, Dallas Counq, T m 9 ,  before Brenda 
Calernan, an Administrative Law Judge (AW) with the State Office ofAdministrative Hearings 
(SOAH). Commission Staff a p p d  arld was represent d by Timothy Wh, Staff Attorney. 
Respondent appeartdprcl se. ARer presentation of wideace and argument, the heerring wnctded 
and the record closed on that date. 

V. CONCLUSIONS OF LAW 

1. TABChasjurisdictionoverthisma~espurmanttoChapter5md~~6.0f,l1.61and28.06of 
the Code, as well as 16 TW. ADm. CODE (TAC) Fj 41.50 o f  the TABC Rules (the Rules), 
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2. The State Office o f A d ~ i v e H e w i n g s  ha jurisdictionover all matters related to mnductiag 
ahearing in this proceeding, hclading the preparatlonofa proposal for decisionwith fmdings of 
fact and mnclusions af law, pursuant to Tm. GQV'T CODE ANN. Chapter 2063. 

3 .  ~ o t i c e  of the hming was provided as required by the Administrative Brocedwe Act, TEX. WT 
COPE ANN. $9 2001.05 1 and 2001.052. 

4. Respandent failed to respond to TAEC'srtquest foarwrds,  in violationof 8 5.32 ofthe Code 
and § 41.50@)(2) ofthi: Ruk. 

5 Rapondenthowingl-ypossessedor permitted to posswsontbelicemdpremisesarayalcoholic 
beverage which was nat covered by an invoice &om the supplier from whom the alcoholi~ 
beverage was purchased, in violation of FJ ZS.Od(c) and 4 4 t .50(a){3) of the Rules. 

6. Respondest's permits should be canceled pursuant to 8 28.06(d) of the Code. 

SIGYED March 4,2005. 

P+ 
BRENDA COLEMAN 
ADMLNISTlG%WE LAW JUDGE 
STATE OFFICE OF ADMIMSTRATXVE HEARINGS 


