
DOCKET NO. 604091 

Dl RE R I C W  T O M S  3 BEFORE 
D/B/A TEJANO BOOM NIGHT CLUB 3 
PERMITLICENSE NO. BG5090 116, 8 
EL50901 7 5 TEXAS ALCOHOLIC 

?I 
ThRRANT C O W ,  TEXAS 3 
(S OAH DOCKET NO. 45 8-06-02 1 5 )  9 BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSIDERATION this 24th day ofJanuary 2006, thc above-styled and 
numbered cause. 

After proper notice was given, this case was heard by Administrntivc Law Judge Tanya 
Coopa. The hearing convened on November 4, 2005, and adjourned on the same date, The 
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact and 
Conclusions of Law on December 21, 2005. Tkis Proposal For Decision (attached hereto as 
Exhibit &A''), WEIS properly served on all parties who were given an opportunity 20 file Exceptions 
and Reppies as part of the record herein. Exceptions were filed in this cause. 

- The Assistant Administrator o TtheTexas A lcoholic Beverage Commission, agter rexeiew and 
due consideration of the Proposal. for Decision, the changes to the Findings of Fact and Conclusions 
of Law rewrnmended by the Administrative Law Judge contained in a letter dated January 12,2006 
(attached hereto as Exhibit 'rR'3, Transcripts, and Exhibits, adopts the Findings of Fact and 
Conclusions of Law of the Administrative Law Judge, whch are contained in the Proposal For 
Decision, asmodifid in accordance with the changes secommended by the Administrative Law Judge 
in a letter dated January 12,2006, and incorporates those Findings of Fact and Conclusions o f  Law 
into this Order, as if such were fully set out and separately stated herein. All Proposed Findings of 
Fact and Conclusions of Law, submitted by any prim, which are not specifically adopted herein are 
denied. 

1T IS TBRREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pumant to Subchapter B of Chapter 5 oftheTexas Alcoholic Bevcrage Code 
and 16 TAC 931.1, of the Commission Rules, that Respondent's permits be SUSPENDED. 

IT 'IS THEREFORE ORDERED that unless Respondent pays a civil penalty inthe amount 
of $750.00 on or before the 24th day of March 2006, all rights and privileges under the above 
described permits will be SUSPENDED for a period of five (5) days, beginning rat 1291 A.M. on 
the31st day of March 2006. 

This Order will become final: and enforceable on F-, unless a Motion for 
- Rehearing is filed before that date, 



- By copy of this Order, semice shall be made upon a11 parties by facsimile and by mail as 
indicated below. 

SIGNED on this 24th day of January 2006. 

On Behalf o f  the Administrator, 

Je mkne Fox, Assistant k&inistratot 6; Texas AIcoholic Beverage Commission 

The Honurable Tanya Cooper 
Administrative Law Judgc 
State Ofice of' Administrative Hearings 

- VIA FACS'fMILE (817) 731-1964 

Patricia Cole 
ATTORIWY FOR RESPONDENT 
VLA FAX (817) 336-2181 

ficky Torres 
d/b/a Tejano Room Night Club 
RESPONDENT 
35 10 North Grove St. 
Fort Worth, TX 76106 
CERTIFIED MAILRRR NO. 7001 251 O 0000 7274 4486 

Timothy Em Griffith 
ATTORVEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Fort Worth Dishict Office 



TEXAS ALCOROLIC RBWDUGE COMMISSION 
CIVIL PENALTY REMITTANCE 

DOCKET NUMBER: 604091 NUMBER: 

NAME: RleKY TORRES TRADENAME: TEJANC) BOOM NLGFIT CLW 

ADDW,SS: 3510 h'orth Grove Streek Fort Worth, Texas 

DATE DW,: Marcb 24,2006 

PERMITS OR I,ICF,NSES: BG509016, BL509017 

AMOUNT OF PENALTY: 3750.00 

Amount remitted S Rate remitted 

Tf you wish to a pay a civil penalty rather than have p u r  pennits and licenses suspended, you may pay the 
amount assessed in the attached Order to theTexas Alcoholic Beverage Commission in Austin, Texas. IF YOU 
no NOT PAY TICTE c m  PENUTY ON OR REPORETHE 2 4 ~ ~ DAY OF-MARCH ~ O O ~ , Y O U  
IW LOSE THF: O P P O R T ~ I ' I U  TO PAY IT, m~ T~ SUSPENSION snaL BE JMPOSED 
CjY TTIE DATE AN2  TINE STATED IW THT ORDER. 

- When paying a civil penalty, please remit the total amount stated and sign your name below. MAIL TRlS 
FORM ALONG WITH YOUR PAYMENT TO: 

TEXAS ALCOHOLIC BEVERAGE COMMISSION 
P.O. Box 13127 

Austin, Texas 7871 1 

rn WLLL ACCEPT amY U.S. POSTAL MONEY ORDERS, G I E W ~ I C E D  CBECKS, OR 
CASHIER'S CRF,CKS. -NO PRRSONAL CHECKS. NO PARTlAL PAYMENTS. 

Yourpayment will not be accepted unlcss it is in proper form. Please make certain that the amount, paid is the 
amount of the penalty asses&, that the U.S. Postal Money Order, Certified Check, or Cashier's Check is 
properly written, and !bat this form is attached to your payment. 

Signatwe of Responsible Party 

Strcet Address P.O. Box No. 

City State Zip Cocle 

Area ~oddTele~hone No. 

LEGAL 
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XITCKY TORRES D/B/A TE,TANO 5 
BOOM NXFW CLUB, 5 
Respondent 8 
(TABC CASE NO. 604091) 3 ADlMlNCSTRATTVE HEARING 

PROPOSAL FOR DECISION 

The Texrrs AJcohohc Beverage Commission (TABC) Staff brought this disciplinary sction 

against Ricky Torres d/b/a Tejano Boom Night Club (Respondent), alleging four violations of the 

Texas AIcohoIic Beverage Code (the Code). "n TABC StafPs notice of hearing, it alleged that on 

- or before J m u q  1,2003, Respondent's agent or employee, Rosa Deleon, w some other person, 

The Commission w adminisbator may suspend for na more than 60 days or cancel: an original or 
renewal permit if it is found aftcr n o ~ c c  and h&g, that. the pcrmittedicensee violated a provision of the Cbdc ar a 
rule of the Commission. T ' m  -0. Bm. CODE ANN. $$ 1 1.6 1 (bX2) and 6 1.71(a){Z). 

The provisions of this code applicable to the cancellation and suspension o f  a retail dealer's on-premise 
license also apply to the cancellation mid suspension of a w h t  md beer retailer's permit. ?bc ALX:o, BEV. CODE 
ANN. 525.m 

* * 1 * 

All provisions of this code which apply to a retail dealefs on-premise license also apply to a refnil dealert* 
on-premise late hours license. TEx. AWO. BEV. CODE $40.63, 

* * 4 M 

Permittee means a person who holds a permit provided for in the Code, or an agent, s m t ,  or employee of 
thatpenon. TEX. ALCO. BEV. CODEANN. 4 1.04(1 I ) .  

Pmon meam & n a m l  person or association of natwal pmms, trustee, mmiver, pamenhip, mrporarion, 
organization, or the manager, agenh servant, or employee of my them. 'kX. ALCO. Bw. CODEAKT, $ 1.04I6). 

EXHIBIT lil 



SOAFI DOCKET NO. 45806-0215 PROPOSAL FOR DECISION PACE Z 

acquired an alcoholic beverage for the purpose of resale fiom mother retail dealera2 Second, TABC 

Staffdkged &at Respondent faiIed to supply records conctming his licensed premises' operations 

to TABC Agent Tam Travis on or before February 21,2003? Third, TABC Staffalleges that on or 

about December 20,200 1, Respondent made a false statement or a misrepresentation in rn original 

or renewal application by his failure to disc1ose that he had been previously employed by Double J's 

Bar, mother licensed premises. Lastly, it is dleged that Respondent made another false statement 

or misrepresentation by failing to state that Glenda Deleon resided in Respondent's h~usehold.~ 

TABC Staffsought cancellation of Respondent's permit and license in relation to these allegations. 

The Administrative LAW Judge (BZJ) kiilds tlze evidence was not sufficient to establish that 

Respondent's employee, Rosa Delean, or any other person acquired alcoholic beverage from a n d ~ e r  

retailer deder for resale at Respondcnt7s licensed premises. Further, TABC Staff did not establish 

that Respondent failed to pro~tide records concerning the operation of his licensed premises or that 

he made false sbternents on his permit arld license application. Accordingly, h e  AL5 recornends 

that no enforcement action be taken against Respondent's permit or license. - 

1. JWUSDECTION, NOTICE, P R O C E D W  HISTORY 

TAEC has jurisdiction over th is  matter under TEX. &con BEY. CODE Aw. ch. 5 ,  1 1,25, 

6 1, and 70, and 16 TEX. ADMM. CODE 4 3 1.1 el. seq. (the Rules). The State Ofice of 

Administralive Hearings (SOPLEI) has jurisdiction over all matters related to conducting a hearing 

2 
The commission or admintstrator may suspend for not more that 60 days or mcel an original or renewal 

retail dealer's on- or off-remises license if it is found that &a licefisee acquired an alcoholic bevemge for the purpose 
o f  rwale fiom anorlrer reM dealer of alcbhblic beverages. I& ALCQ. BEV. CODE ANN. 5 6 1.7 1 (a)(2O). 

The commission may require the filing of reports and other dntn by persbns engaged in the alcoholic 
bcverag bblsine~s which the commission Fids necessary to accomplish the purposes of h i s  Code. %x. ALCO. BW. 
C O D E M .  5 5 33. 

4 The commission or nhinihtw may suspend for not more that 60 days or cancel an original or renewal 
retail dealer's on- or off-remises license i f  i t  IS found that the licensee mdc a Mse statement or a rnisrepresenratian 
i n h s  original application or a renewal application. TEX. AWO, BW.CODEANN. 5 61.71(a)(4). 
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in this proceeding including the prepamtion of a proposal for decision with &dings of fact and 

conclusions of law, under TEX. GOV'T CODE ANN. ells. 2001 and 2003. Notice and jurisdiction were 

not contested issues in this proceeding and are addressed in the findings of fact and conclusions of 

law wifl~out fkther discussion. 

On November 4,2005, a hearing convened before ALJ Tanya Cooper, at the SOAW offices 

located at 6777 Camp Bowie Bfvd., Suite 400, Fort Worth, Texas. TAEC Staff was represented at 

the hearing by Timothy Griffith, TABC Staff Attorney. hsponderrt appeared and was represented 

by Paticia Cole, attorney at law. The hearing concluded on that same day, but the p d e s  requested 

that the record remain open in order to allow thcm t he  o p p m i t y  to provide the ALJ with proposed 

findings of fact and conclusions of law. The recard closed on Novmlm 21,2005. 

Respondent holds a Wine and Beer 'Retailer's Permit, BG 50901 6, and a Retail Dealer's On- 

Premises Late Hours License, BL5 090 17, issued by the TAE5C for Rqondent's premises located 

at 35IONorth Grove Street, Fort Worth, TmtComby,  Texas 76106. Respondent'spermits were 

initially issued on February 14,2002, and have been continuously renewed since that date. TA8C 

Agent Tana Travis, Glenda Deleon, and Respondent test5ed at the hearing. 

A. TAsC StafPs Evidence. 

Agent Travis stated that she was present at Respondent's licensed premises on January 1, 

2003, conducting an inspection of the premises, While there, Agent Travis said that she came into 

contact wifh Rosa Deleon. Ms. Deleon was working as a M e n d e r  at +the main bar of Respondent's 

licensed premises that evening. Agent Travis testified she observed scvcd bottles of cl~ampagle 

behind tZle bar; three bottles were empty and six bottles were still full. Agent Tmvi s inquired about 

the source of these botttes, and Ms. DeLeon said tlte bottIes had been purchased at Magic Liquor. 

A Magic Liquor price sticker, reflecting 33-99> was affixed to the bo#Ies. According to Agent 
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- 
Travis, Magic Liquor I-rolds a retail package store license, not a wholesaler or disbibutors license. 

As a result, Magic Liquor would be an unauthorized source of alcoholic beverage for resale at a 

licensed premises such as Respondent"- Agent Travis concluded that the champagne uras fm 

unla+l. resale at  Respondent's business because the bottles were behind the bw; there were a 

number of bottles on hand; and retail price stickers were stilI visible on the bottles. 

Next ,  Agent Travis t e ~ f i e d  that on February 8, 2003, TABC Staff received n complaint 

concerning Respondent's Iiceased premises. Bemuse of the complaint, TABC Staff  began an 

investigation concerning Respondent" operations. Agent Tsavis said that on February I I ,  2003, she 

visited Respondent's home and delivered a list of documents that Respondent was requested to 

produce for inspection.' GlendaDeEeon, Respondent's sister-in-law, answetedihe door and accepted 

the record request from Agent Travis for Respondent. (See TABC Exhibit # 4 .) Thc items on the 

list were required to be produced for inspection by February 21, 2003. Agent Travis stated that 

Respondent provided TABC Staff with utility bills bearing Respondent" same, invoices for beer 

- purchases, Responded's W-2 for 2002, and copies of money orders paid to the State Comptroller. 

Records that Respondent did not produced as requested included his 2002 income tax retwn, m y  

bank records or business ~ccords such as ledgers, spreadsheets, cash register tapes, or payall records 

5 Item requeskd by TABC Staflincluded; "Any Iedps,  spreadsheets, purchase invoices, cash register 
tapes/source documenis, salts tax morels md nay othm mounzing rccwrds which pertain to the licensed 
establishment h o w n  as Te,iano Boom Night Club; All bank statements p e t t a ~ g  to accouna (business or personal) 
to whcll you or your accountant are a party, in whic5 msactions are conducted on behalf of the licensed 
csbblislment known as Tejano Boom Ni&t Club; A11 records of transacrions for the above-mentioned accounts, 
including cancelled tbecks, deposit slips, withdrawal slips, and transfet-of-fimd receipts; Signature cards for all bank 
accounts and applications to open my accounts fRrohgh which trmsactions occur for Tcjana Boom Night Club; 
Payroll records for all empIoyees of Tejano Boom Night club and employee income tax records for Tejmo Boom 
N i a t  Club. AIsb provide copies of any employee W-2 foms issued and receipts for any cash payments mndc to 
employees; Any pmership agreemenu involving Tejmo Boom Night Club or Ricky Torres md any additional 
bnsintss records in which Tejano Boom Night Club is a pwty; Cbpios of personal i n m o  tax m r n s  for yoursejf for 
the year of 2002. Copies of all tax records p e r t a ~ g  to the licensed establ~shrnent known w Tejano Boom Ki@t 
Club for the year 2002; Copier of a11 mkacts,  loans, promissory notes and ngrment pertnining ra Tejano Boom 
Night Club, Ricky Torres and my other 3* pnrty; Documentation which shows the initial investment of each party 
involved in Tejano Boom Night Club; Copies of my insurance policies or security agreements taken out by Rick), 
Torres or my other 3d party for the business bows  as Tcjano Boon Night Club; Copies of water, telephone, md 
electric bills for the h e  period of January 2002 through the present for the location laws as Tejano Boom N ighr 
Club to include copies of cancelled chcckr or money orders used to pay these respective bilb; and Copies of any 
lease agreements for the location of 35 10 N. Grove.'" 
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Agent Travis met with Respondent after reviewing the records he produced, Agent Travis' 

report concerning that meeting indicatedthat when Respondent was asked about his 2002 tax return, 

Respondent said that it had not been completed until recently, and that he thought his Haltom City 

W-2 had satisfied TABC S W s  reqnest. Respondent also told Agent Travis that he did not have a 

business bank account, and that the account previously listed on his application was his personal 

account. He further said that no employee payroll records (i.e. W-25, cancelIed checks, dc.3 existed 

because he did not ernploy any personnel; all persons that helped in the operation of Respondent's 

licensed premises were family members a d  were not paid. 

According to Agent Travis, ta date none of these requested items, other than those previousIy 

mentioned, have been received by TABC Staff- In Agent Travis' opinion, these documents were 

materid to TABC Staffs  investigation concerning the eompIaint that it received on February 8, 

- 2003, which alleged that a subterfuge was ongoing in the operations at Respondent's licensed 

premises. 

Agent Travis testified that she and Respondent met again on February 28,2003. During that 

meeting, Respondent toldAgentTmvisth&thel~ad worked asadiscjockey(l3.J.) atDauble J's Bar. 

According Agent Travis, Double J's had an active TBC-issued license from October 1999, through 

April 200 1 ,  but that operations at Double J's location had been problematic. Ultimately, Double J's 

permit had been cancetled for cause. (See TABC Exhibit f! 8.) Respondent did not specify the time 

period he worked at Double J's, but Agent Travis said that once Respondent had revealed tbis 

information to her, she recalled having seen him at Double J's. Agent Travis statedthat Respondmt 

did not include this infomation on his Personal History Sheet, which was a part of his application 

for the premises, Tejano Boom Night Club, filed by with TABC St& on December 20,200 1 (See 

TABC Exhibit #6, Question 10). Agent Travis testified that the Personal Histo~y Sheet requests 

disclosure of an applicant" employment history far t h e  years prior to the application's date and 

is an essential part of the application process. 
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Further during the interview, Agcnt Travis stated that Respondent told her that Joe md 

Glenda Deleon. resided with hiin for 15 months following October 1, 2001, to aid in caring for 

Respondent" faathr, Salvador Torres. This information was not included within Resporldent's 

application accordhg to Agent Travis. (See TABC Exhibit #6, Question 3). Agent Travis testified 

that disclosure of persons comprising any permit or license applicant3s household is important in 

order for the TABC Staff to determine if there are any illegal interests involved in the operation of 

a licensed premises. 

Respondent provided Agent Travis with an affidavit (TABC Exhibit 5 )  describing his 

relationship with members of the Deleon family. Joe DeIeon is Respondent's brother, and his wife, 

Glenda, is Respondent's sister-in-law. Joe and Respondent's father is Salvador Torres. Rosa Def eon 

is also Respondent's sister-in-law. She is married to another ofRespondent7s brothers, Jesse Ddeon, 

St. Salvador Torres is Jesse Deleon, Sr.'s step-father. Agent Travis' incident report concerning 

TAEC. Staffs subterfuge investigation was admitted into evidence in support of TABC Staff's 
- allegations (See TABC Exhibit 8). 

R. Respondent's Evidence. 

Respondent testified that lthe champagne Agent Travis saw on January 1,2003, at the licensed 

premises had been purchased from mother retail dealer, Magic Liquors; l~owever, the champagne 

had been a part of his licensed premises' New Y w s  Eve celebsation, which include a ~omplimeatary 

buffet with finger foods and champagne. According to Respondent, the champagne was not 

pucchased with the intent that it would be resold at his licensed premises. 

Respondent acknowledged receiving TABC Staffs request for documents. According to 

Respondent, he thought tlnt he had complied with the request since he had given Agent Travis dl 

the information that he had at their meeting. He aIso admitted that he did not disclose ernploymerlt 

at Double J's Bar because he was not empIoyed there. Respondent said that Double J's was owned 

by his nephew, Jesse Deleon, Jr., and he been a hquent  customer there. I-Ie said that he had helped 
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out occasioadly, perhaps three times, as a D,J. playing music at Double J\ when the regular D.J. 

was not avail able. 

Tn reference to his alIeged failure to discl~se persons living within his household, Respondent 

said that at the time he completed his application, he did not consider his brother and sister-in-law, 

Joe and Glenda Deleon, as a part of the household. They were rnain~ning their own home, but 

temporarily stayed at Respondcot's house to help with providing care for Respondent' s father, who 

was termkally ill. According to Respondent, thc only persons permanently residing within his 

household d ~ i n g  2001 were his father, Salvador, and himself. After Ms father died, Joe and Glenda 

returned to their home. Respondent testified the neither Joe nor Glenda had ever held a TABC- 

issued license, nor did either of tbem have a criminal history. He further said that he had never 

harbored any Entention to deceive ot  be dishonest with TABC Staff, bbat h t  he could have been 

mistaken about dates he provided to TABC Staff, which are contnined in TABC Staff's Exhibit 5 .  

Gl.endaDeleontetifidthatshe ismarriedto Respondent's brother, Joe. She stated that she 

a d  Joe hnd never owned a licensed premises or l-lad any type of criminal history. According to Ms. 

Deleon, she and her husband began staying at Respondent" home in January 2002, to care for her 

father-in-law after he had been diagnosed with cancer in November 2001. Ms. Deleon said that 

Respondent's licensed premises had already opened when she and Joe began staying at Respondent's 

home. She did ncknowIedged that she currently resided at Respondent's home, and was there on the 

day (February 1 1,20035 that Agent Travis came by to deliver papers to Respondent. Ms. Deleon 

a p e d  that she had accepted the letter from TABC Staff for Respondent on that day. 

A. Rwale of Aicobolic Beverage from Unauthorized Sourcc. 

It is undisputed that alcoholic beverages, several bottles aF champagne, champagne,= purchased from 

another retailer, Magic Liquors, and kept behind the bar at Respondent's licensed premises on 
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Jatluary 1,2003. However, the TABC Shffs evidence concerning  his alleged violation did not 

establish that Respondent, or Respondent's employee or agent, acquired the champagne for resale 

to Respondent' s pamns that evening. No sales of champagne were observed by Agent Travis by 

Respondent or his agents or mployecs. Ifthat activity been ongoing, the ALJ believes that Agent 

Travis would hare observed these sales and testified accordingly. 

Respondent's testified that the cl~mpagne, along with a food buffet, was a part of the New 

Year's Celebration at the 1 icensed premises. Further, Respondent's explanation that the champagne 

and food were being s e n d  on a complimentary basis, wifiout charge to his customers was credible. 

Based upon these factors, the ALJ finds Illat TABC StafFs evidenw was insufficient to support the 

violztion that Respondent acquited alcoholic beverage for the purpose of resale from another retail 

dealer. 

B. Failure ta Provide Business Records at the Request of TABC Staff. 

It is undisputed that TABC.Agent TraGs made a request for production of docmalts relating 

to Respondent's licensed premises onFebmary 1.1 ; 2003. ahis request for documents was delivered 

to Respondent's home by Agent Travis md accepted there by Glenda Deleon. The request war 

ext~ivemdrequiredpmductionof~einfomntiononarbeforeFebruary21,2003. OnFebruary 

21, 2003, Respondent met with Agent Travis and provided several of the requested items to her. 

These items included utility bills bewing Respondent's name, invoices for beer purchases, 

Respondent's W-2 hr2002, andcopies of money orders to the state ~o&@oller for salcs taxes 

paid for the 2" anand 4' quarters o f  2002. 

Numerous other requested documents were not produced by Respondent. h particular, 

Agent 'Sravis said that Respondent did not provide her with copies of his 2002 income tax return, 

any bank records or business records such as ledgers, spreadsheets, cash register tapes, or payroll 

records for mpIoyees, and the lease for the licensed premises location. According to Agent Travis, 

these items would contain information that wodd be useful In TABC Staffs investigation of a 
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subtefige complaint h t  TABC Staff had received in connection with Respondent's business. 

While TABC Staff has the authority to require filing reports relating to the operation, of my 

licensed premises pursuant to Section 5.32 of the Code; nevertheless, the AW finds that a license- 

OT permit-holder is not jmpressed with the obligation to manufacture records that art not otherwise 

in existence or required to exist. TO illustrate this point, 2002 individual tax returns were not 

required to be filed by any taxpayer until April 15, 2003. To expect that Respondent produce 

something that was not required to exist is arr unreasonable interpation of the above-listed Code 

provision. Further, Ihe AW is not aware of any laundry list of  records, such as request& from 

Respondent by TABC St& irl this cast, that TABC licensees or permittees are rtquird to maintain. 

While masly of the items requested by TABC Staff may be considered as likely to be kept or 

maintained in the normal course of any business, however, the ALJ is not aware of any Code 

provision or TABC regulation that requires a licensee or permittee to be a good record-keeper. 

- Further, Respondent testified that after he left from his meeting with Agent Travis on 

February 21, 2003, it was his understanding that he had fblElled TAl3C S t a f f s  request for 

information because he had provided all of the records in his possession, The kW finds this to be 

a reasonable expectation Respondent's part. Had TABC Staff considered Respondent" failure to 

provide certain records essential to its subtesfuge investigation in 2003, and a Code violation, it 

seems incongruous to the LELU that TABC Staffwas have postponed enforcement activity until 2005. 

Accordingly, the ALJ finds that TABC S t a f f  failcd to meet its burden of proof in relation to its 

allegation that Respondent did not provided TABC Staff with business records when they were 

requested. 

C. False Statements or  Misrepresentations in Rspondent's Application. 

TABC Sta f f  alleges that Respondent made false statements or misrepresentations on his 

Personal History Sheet, which was apart ofhis initial permit and license application for th is  licensed 

premises and filedwith TABC Staff in October 2001. TABC Staff complains that Respondent fa4led 
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to  disclose his employment at another licensed premises, Double J's, and &at he failed to disclose 

all members of his household to TAJ3C Staff. 

The fist issue examined concerns whether Respondent failed to properly disclosed 

employment ed Double J's, mother TABC-licensed premises. The evidence in this case established 

fhat Double J's was owned and operated by Respondent" relatives, Jesse Deleon, Jr., (Respondent's 

nephew) and Rosa Deleon (Jesse Jr.' s mother and Respondent' s sister-in-law). Respondent 

admitted being a ftquent patron at Double J%. Consequently, Agent Travis would have Iikely seen 

him at that licensed premises on occasion. Respondent also acknowledged helping out at Double 

J's two or three -times, filling in as a D.J. in the absence of the regular D.J. Respondent said, 

however, that he was never paid for this activity. Nevertheless, TABC StaE contends that 

Respondent was employed at Double J's, and said employment was not disclosed on Respondent's 

Personal History SI~ect .6 

- Central to determining whether Respondent made a false shternent or a misrepresentation 

concerning his activities at Double J's, is dcfnhg the term '"employment'' The ALJ finds Chat the 

term "employment," as viewed in the common course of weryday experience, would incIude 

compensation for the work provided by the employee to  the employer. In this case, Respondent was 

not an employee7 o f  Double J's. Respondent merely assisted l is  family member on a vmy limited 

basis on a few occasions when Double J's. regular D.4. ~vas not available. Respondent received no 

compensation for this activity; therefore, the ALJ finds that Respondent> activities at Double J's 

was not employment and thus, was not the sort of information that would require disclosure on a 

6 Question I0 on Respondent's Pcrsonal History Sheet reds  as follows: 

State employmm? for past thee (3) years, beginning wiih your present empfo>ment. You must 
also hdienrtd perids of laemployment lad retuemenr, including dates. T f  not empIoyed ovtsidc 
your home, please indicated such. For retirement, please include name of company from whic11 
you retired. (Emphasis added.) 

Respondent disclosed his employment at Broughm Seading and the City of Haltom City. 

"Employee" is defined as a pe~~ar l  who works for another in return for f m c i a l  or 0 t h  ~mphl~ar ion .  
The American Heritwe Dictionw, S ~ b n d  Edition. 
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TABC application's Personal History Sheet. As aresult, Respondent did not make a false statement 

or misrepresentation when he completed the information requested in response to Question 10 on 

his Personal fistory Shet. 

Finally, the- AW examines TABC S W s  allegation that Respondent made a fdse statement 

or misrepresentation on Question 3 of his Personal History Sheet concerning individuals 

"residentially domiciled"' with him. Respondent's answer to Question 3 was that Salvador Torres 

resided with him- TABC Staff c o a ~ n d s  that Respondent failed to disclose that his br0tht3~ and 

sister-in-law, Joe and Glenda Deleon, were residing in his home on the effective date of 

Respondent' s application, D member 20,200 1 (the date Respondent's Personal History Sheet was 

notarized). 

Agent Travis encouated Glenda DeIeon at Respondent's home when she left TABC StafTs 

records production request with Ms. Delean on Febwary 11,2003. During their conversation, Ms. 

- Deleon told Agent Travis that she and her husband had lived at Respondent's residence for 

approximately 15 months in order to care of Salvador Torres, who had been diagnosed with terminal 

cancer. 

Salvador Torres' di~tgnosis occurred very close hi time to the date Respondent filed his 

application with TABC Staff for bis permit and license. Respondent testified that he could not 

actually recall when his brother and sister-in-law lmd came to  stay at his residence in order to help 

care for Jsis father. Respondent's testimony was credible. It is rcasonabIe, in the ALJ's opinion, that 

given the sb-ess of receiving, such news about a loved-one, that one's memory for specific dates 

might not be as sharp as it might otherwise be. Both Respondent and Mrs, Deleon fiuther testified 

that initially there had been no intention that Joe and Glenda's stay at Respondent's home would be 

permanent given that they owned their own home. Ms. Deleon also testified that Respondent's 

licensed premises was; d.ready in operahon when she came to care for Respondmt's father in 

' ''DorniciIe" mews to reside at a givm location and ''reskit'' means to live in a place for an extended or 
permmevrt period of time. The American Heritapo Dihonaw, Second Editim. (Emphasis added.) 
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Respondent's home. Accordingly, the ALJ finds that TABC Staffs evidence is insfl~cient to show 

that ~eqondent made a false statement mrnisrepresentation in his Personal I-listory Sheet in relation 

to persons residing in his home. 

The AW recommends that no enforcement actjon be taken against Respondent's pennit or 

License. 

V. FINDINGS OF FACT 

1 . Ricky Torres W a  Tej mano Boom Night Club (Respondent) holds a Wine and Beer Retailer's 
Permit, BG-509016 and a Retail Dealer's On-Premises Late Hours License, BL-509017, 
issued by the Texas Alcohohc Beverage Commission (TABC) for the premjses located at 
3 5 10 N. Grove Street, Fort Worth, Tarrmt County, Texas. 

2. On January 1,2003, TABC Agent Tana Travis made an inspection of Respondeat's premises 
described in Finding of Fact No. 1, and observed several bottles of champagne behind the 
bar wit11 retail price stickers from another retail dealer, Magic Liquor. 

3. The dcokolic beverage referred in Finding of Fact No. 2. was not possessed for resale by 
Respondent or Respondent" servants, agents or employees. 

4. The champabe, which was referred to in Findings of Fact Nos. 2 and 3, was provided to 
Respondent's customers on a complimentary basis along with a food b a e t  as a part of a 
New Year's Eve celebration at Respondent' s licensed prerni ses. 

5 .  On February 11, 2003, TABC Staff made a request for production of records fiom 
Respondent. 

6. On Febnzary 21,2003, Respondent provided Agent Travis with the quested records that 
existed and were in his possession at that time. These records incIuded Respondent's W-2 
form, utility bills for ihe licensed premises, invoices for products associated with the 
operation of the licensed premises, and sales tax reports for the 2"d and 4" quarters of 2002. 

7. TABC Staff made no Wher demands for production of records or documents after Agent 
Travis slnd Respondent met to go over records supplied to TAB C St affby Responent. At that 
meeting, Respondent provided explanations concerning why certain documents were not 
produced; namely, Respondent said that he did not possess items requested, and in some 
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instances, the requested did not exist . Respondent left the meeting believing he had 
mfficikntly complied with TaBC Staffs request for ptaduction of documents and record. 

8. Respondent was not employed at another TABC-licensed premises, Double J's Bar, in the 
three yeas prior to filing his application with TABC Staff for the permit and license 
referenced in Finding of Fact No. I. 

9. Joe and Glenda Deleon were not residentially domiciled with'llespondent at the time 
Respondent filed 111s application with TABC Staff for the permit and license referenced in 
Finding Fact No. 1. 

10. On October 5 ,  2005, TABC Staff issued a notice of hewing notifying all parties &at a 
hearing would be held concerning this enforcement action and informing the parties of the 
time, place, and nature of the hearing, of the legd authority and jurisdiction under which 
hearing was to be held, giving reference to the  particular sections of the statutes and d e s  
involved, and including a short, plain statement of the matters asserted- 

11. A hearing in this matter was conducted on November 4, 2005, at the State Office of 
~dtninistrative Hearings, 6777 Camp Bowie Blvd., Suite 400, Fort Woith, Texas. 
Administrative Law Judge Tanya Cooper presided. TAJ3C Staff was represented by TABC 
Staff Attorney, Timothy Griffith. Respondent appeared and. was represented by Patricia 
Cole, attorney at law. The hearing concluded and the record closed o n  that day. 

VI. CONCLUSIONS OF LAW 

1. TABChasjurisdictionovmthismatterunderT~~.PIICQ.BEV.CODEANN.chs.5,6,25,61, 
and 70. 

2. The State Office of Adminlstrativr: Hearings har jurisdi~tion over all matters related to 
conducting a hearing in this proceeding, including the preparation of a proposal 501 decision 
with findings of fact and conclusions of law, pursuant to TEX. GOV'T CODE A N .  chs. 2001 
and 2003. 

3 - Respondent received adquate notice of the proceedings and hearing as required by TEX. 
GOY? CODE Am. $5 200 1 '05 1 and 200 1 -052. 

4. Based upon Proposed Findings of FacdNos. 2 - 4, Respondent or his employee or agent did 
not acquire alcoholic beverage for the purpose ofresale fiom anozhes retail dealm in violation 
Q~TEx.AL~~.BEv.CODEA~~M. 9s 1.04(6), 1.04(11), and 61,71(a)(20). 

5 .  B a s 4  on the foregoing Findings of Fact Nos. 5 - 7, Respondent did not fail to rcply to a 
request by TARC Staff to produce records on or before February 2 1,2003 or since that time 



- - - 

1'2/21/2005 10: 18 FAX 4 AUSTIN T.4BC 

SOAH DOCKET NO. 458-06-021 5 PROPOSAL FOR RECISION PAGE 14 

in violation of TEX. ALco. BEV. CODE A m .  $9 5,32,13.6 1 @)(2), or 61 -7 1 (a)(l). 

6.  Based upon Findings of Fact Nos. 8 and 9, Respondent, did not make a false statement or 
misrepresentation in his original application Personal History Sheet in violation of TEX. 
&co- BEV. CODE ANN. 5 6 1.71 (a3(4). 

7. Based upon Findings of Fact Nos.1 - 9 md Conclusions of l a w  Nos. 4 - 6, no enforcement 
action should be taken against Respondent's Winc and Beer Retailer's Permit, BG-5090 1 6, 
and Retail Dealer's On-Premises Late Hours License, BL-5 090 3 7. 
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// 
State Office of Administrative Hearings 

S helia Bailcy Taylor 
Chief Administrative Law Judge 

December 21,2005 

Alan Stcm, Administrator 
Texas Alcoholic Beverage Commission 

VIA FACSIMILE 5 12Q06-3498 - 

RE: Docket No, 45806-Q215; Texas Alcobol!c Beverage Commi*dofi Vs Ricky Torres 
d h / a  Tejano Boom Nigbt Club(ThlBC Casc No. 604091) 

Dear Mr. Steen: 

Enclosed please find a Proposal for Decision in the above-referaced muse for the 
consideration of the Texas Alcoholic Beverage Commission. Copies of the proposal are being sent 

- to Timothy Gfiffth, attorney for Texas Alcoholic Beverage Commission, and to Patricia Cole, 
Attorney for the Respondent. The Texas Alcoholic Beverage Commission (T.4BC) Staff brought 
this disciplinary action against Ricky Torres dh/aTej ano Boom Night Club (Respondent), alleging 
f o u  violations of the Texas Ncoholic Beverage Code (the Code). In TABC Staffs notice of 
hearing, it alleged that on or before January I ,  2003, Respondent's agent or employee, Rosa Deleon, 
or some other person, acqnked an dcoholic bevemge for the purpase of resale fiom mother retail 
dealer. Second, TABC Staff dleged that Respondear, failed to supply records concerning 111s 
Iicensed premises' operations to T M C  Agent Tam Travis on or before February 2 1 ,21103. Third, 
TAB C STAB alleges that on or about December 20,200 1, Respondent made a false statement or a 
misrepreseatation in an original or renewal application by his failwe to disclose that he had been 
previous employed by Double J's Bar, mother licensed premises. Lastly, i t  is dleged that 
Respondent made another false statement or misrepresentation by failing to state that Glenda Deleon 
rcsided in Respondent's household. TABC Staff sought can~elIation of Respondent's permit and 
license in relation to these allegations. 

The Adminisnative Law Judge (ALn finds the evidence was not suficient to establish that 
Respondent's employee, Rosa Deleon, or any other person acquired alcohol: ic Leverage from another 
retailer dcder for resale at Respondent's licensed premises. Further, TABC Staff did not establish 
that Respondent failed to providt records concerning the operation of his licensed premises or &at 
he made false statements on his permit and license application. Accordingly, the ALJ recornends 
that no enforcement action be talcen against Respondent's permit or license- 



Pursuant to the Aclminishative Procedure Act, each party has the right to file exceptions to 
the proposal, accompanied by supporzing briefs. Exceptions, replies to the exceptions, and 
supporting briefs must be filed with the Commission according to the agency's rules, wit11 a copy to 
Ihe Srate Office of Administrative Hearings, located at 6777 Camp Bowie Blvd., Suite 400, Fort 
Worth. Texas 761 16. A party filing exceptions, replies, and briefs must sene a copy on the other 
party hereto. 

/ 
Sincerely, 

Administrative Law Judge 

Patricia Cde, Attorney for Respondent, VJA FACSIMILE 817036-2181 
Timothy Griffith, TABC Staff Anomey, VIA FACSIMILE 9721547-5093 



State Office of Administrative Hearings 

Chkf -4hinistrative Law Judge 

Alan Steen, Admhiskator 
Texas ~ZZcohoEic Beverage Comission 

RE: Docket No. 458-06-0215; Texas AItobolic lBereraRc Commission vs. Rich Torres 
dlbla T ~ ~ A < O  Room Night Club V h B C  Casc No, 604071) 

Dew Mr. Steen: 

1 have rcceivd Exceptions to fie Proposal for Decision (PFD) issued in this matter from 
TRBC Staff, Respondent filed a Response to TABC Staffs Exceptions. Having reviewed both, I 
believe that each document presents paints that should be considered favorably. TABC Staff did nut 
file exceptions in relation t o  my findi~gs, conclusions, and recommendation concernin2 

- Respoildent's alleged violation involving possession of alcoholic beverage from an ~mauthorized 
source for resdc. 'herefore, I wilI address aidy h c  deged  vioIations specifically excepted to by 
TABC Staffas follows: Respondent making false or misleading statements on his pennit and license 
application and Respondent's failure to produce records when requested by TABC Staff. 

Over the course of the hearing, it became clear Chat TA&C Staff was concerned about Respondent 
being invol~ed in a subterfuge with some of his family members in connectian to i l ~ e  operation o f  

the Ii~ensed premises, Tejano Boom Night Club. ThaC Staff apparently was unabIe to compile 
sufficient evidence to support that bclief since a subtefigc violation was not alIcged in 116s 
enforcement actioa. Consequently, TABC St& resorted to asserting alternative violations in an 
attempt t o  secure cancellation of Resporldcnt's p e d t  and license, 

TABC Staff alleged there were two instances in which Respondent made false or misleading 
state~nents in his application. Respondent's application was sworn to on Decernber 2 1,200 1. These 
d leged false staterncats or misrepresentations dealt with Respondent failing to disclose employment 
at another licensed premises and failing to disclose all members of his household in respoizse to 
Questions 3 and 10 on his personal history s l ~ e t .  The greater weight o.l: the evidence does not 
support TABC Stars  position concerning thesre allegntions. To the wntrary, the evidence presented 
supportsthat Respondent was not employed at his nephew's TABC-licensed premises, Double J, and 
that no one, except Respondent's father, Salvador Tortes, resided wit11 Respondent at the  time 
Rcsponclent submitted his application to ThBC Stafffor the licensed premises, Tcjano BoomNight 
Club. 

Employment, as the tern is commonly ~tnderstood, generally involves financid or other 
compensation paid to an ernpIoyce by an employer. While "other compensation" may not 

6771 Camp E b i e  Blvd -, Suike 400 4 Fork Worth. Tpwn* 76 116 
(517) 7 3  1-1 711.3 Fax (817) 377-3706 

http: l~ww.~aal i .n~ate . t?c .u~ 
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necessarily result in payment of money (i.e, wages or salary), it would include something of a benefit 
or vahe (e.g. an exchmgc of goods for servicss). There was no evidence that Respondent was 
compensated in any mmlm for helping out his nephew on a couple of occasions when I~is nephew's 
disc jockey was unavailable to pcrfom this task at the licensed premises, .Double J. Accordingly, 
I found that Respondent's answer to this question on his application was not fafse, nor did 
Respondent intended to mislead TABC Staff in any fashion conccming his employment history. 

F ~ t h e r ,  GlendaDdeon's testimony at the hearing was crediblethat Respondent's permit and license 
for Tej ano Doom Wight Clul-, had already been issued by ThBC Staff when she began caring f o ~  
Salvador Torres in Respondent9s l~ome. Ms. Deleon ackaowledgcd that she, as well as her husband, 
stayed at Respondent's home at times during Mr. Torres' last illness. Ms. Deleon and Responder~t 
both testified that Ms. Deleon and her husband had continued to maintain their ovm home and did 
not reside with Respondent at the time he complcrcd his application. The onset of Mr. Torres' last 
illness, doc-ented in widen,- from Mr. Torres' pl~ysicians, sopported the tedmony that Ms. 
D~leon aad her husband were not ~esiding in Respondent's home at the time Ilis application was 
completed and submitted l o  TAE3C Staff: As a result, I found that respond en^"^ disclosure of 
Salvador Torres as the only person residentially domiciled with him was not fdse or made with the 
intent to mislead TABC Staff. 

- Based upon the explanations provided above, TABC S l a s  evidence is insufficient to establish that 
Respondent made false or misleading statements on l i s  application. Accordingly, I do not wish to 
ell anze or m e n d  my initial proposed findifigs or conclusions c o n m i n g  allegations made against 
Rcspondenr that faise or m i s l ~ d i n g  statements were madc in his permit and license appIication. I 
continue to recommend that no enforcement action be taken a~ainstRespondent in relati09 fo these 
a! legations. 

TABC Staff7s ability to examine apemit- or license-holder's business records is often an important 
part of a subtedugc investigation. In th i s  instance, the Respondentwas served rvith a request for a 
voluminous number of items. The evidence showed that Respondent delivered some of thc 
requested records (utility bills for the licensed premises, beer invoices, money orders to the State 
Co~nptmller for fees associated wirh the licensed p~mises'  opesation, and 2002 W Z  forms from 
Respondent's employer) on or before February 2 1,2003. Respondent then met with TARC Agent 
T. T~avis to go over the records produced. During their meeting, Agent Travis questioned 
Respondent about the ka~k of any bank records being provided to her since Respondent listed st bank 
account on his sworn application. Respondent told Agent Travis that the bank account listed oil t h ~  
application was a persona1 account, and that he had provided all re~ords perdainlng KO the licensed 
premises that were in existence at that time. Respondent did not produce any bank records ai Ihc 
time of TABC Staffs request, and has not provided my of Ehese recorrls frsr e x ~ t i o n  to dalc. 

TABC StafFs' requesl for production specifically asked for "All bank statemen& pertaining to 
accounts (business or personal) ro wllich you or your accountant are a party, in which ~ m a c t j o n s  
are conductcd on behalf of the licensed establishment knows as 1-ejmo Boon1 Night Club." TA4BC 
Staffs request for inspection of these records was made within m appropriare time- period that 
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documentation concerning this bank account still should have been in existence and made available 
to T-C Staff purmmt to  i t s  production request. (SeeT~x. &CO. BEV. CODE A ~ w .  § 5 5.3 1,5.32, 
and 5.33 and 16 TEX, ADMIN. CODE 5 41.50) 

In reviewing the TABC Standard Penal Chart, there are suggested penalties ibr a vasietyaf record 
lcecping violations that range from a warning to cancellation of a permit or license issued by TABC 
(See 1 6 TEX,  AD^. CODE § 37.50Ca)). Respondent's licensing history reveals one prior violation, 
possession of adistdIed spirit on the licensed premises by an employw on December 2 1,2003. Both 
tiolations (distilled spirits possession and failure to produce records) arc classified as 
reg~tlatosy  actions and occurred withkc 24 months of each other. 16 T EX. ADMIN. CODE 
37.60( c). As a result, I recommend that Respondent's perrrllt and license be suspended for 
Further, pursuant to TEx. ALco. BEV. CODE AWN. 5 1 1 .G4(a). Respondent may pay a civil penalty 
in lieu of any suspension in the amount of $750. Acwrdingly. Finding of Fact No. 7 and 
Conclusions of Law Nos. 5 and 7, contained in my PFD dated December 21,2005, should be and 
are mendcd Po read as follows: 2 
Finding of Fact No. 7. OR February 23,2003, Respondent failed to p v i d e  TABC Stdftvitl~ bank 
statements associated with a bank account that was listed on Respondent's pcrmit and Iicense 
application dated December 21, 2001; and further Respondent has not produced m y  of these 

-. statements to datc. 

Conclusion of Law No. 5 .  Based on Findings of Fact Nos. 5 and 7, Respondent failed to prodoce 
recards, namely bank acwul l t  statements from P bank account previously 1 isted on Respondent's 
permit and license application, as requested by TABC Staff in violation of TEX. ALCO- BEV. CODE 
ANN. $8 5.31, 5.32, 5.33, 11.6l(b)(23, and 61.71(a)[l), and 16 TEX. R D m .  CODE $ 41.50p). 

Conclusion of Law No. 7, Based on Findings of Fact Nos. 5 and 7 and Conclusion of Law No. 5,  
Respondent's Wine and Beer Retailer's Permit, BG-509016, and Retail Dealer's On-Premises Late 
Hours License, BL-5090 17, should be suspended for five days, or in lieu of  m y  suspension, 
Respondent should be allowed to pay a civil pcnalty in the amount of $75 0. TEX. ALCO. BEV. CODE 
ANN. $ 1 1.64(a) and 16 TEX,  AD^. CODE 5 37.60. 

Administrative Law Judge 
TCIds 

P d c i n  Cole, Attorney for Respondent, V I A  F A ~ S M L E  3171336-2 1 8 1 

Thothy Gri ffith, TAnC Staff Attomcy, VLA FACSJWLE 972/547-5093 
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