
130CKJ3T NO. 594869 

IN RE KENPION BRIAN CARRION 9 BEFORE THE 
DBlA CLUB m I T Y  2 
PERMIT NOS. MI345 1425 9 

8 TEXAS ALCOHOLIC 
§ 

TAYLOR COUNTY, TEXAS 8 
(SOAH DOCKET NO. 458-01-3576) 8 BEVERAGE COMMISSION 

Q R D E R  

GAME ON FOR CONSZDEk4TIC)N this 2 6 ~  day ofNovember 200 1, the above-styled and 
numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Monica M. 
Bmnch. The hearing convened and adjourned on October 5,200 1. The Administrative Law Judge made 
and filed a Proposal For Decision containing Findings of Fact and Conclusions of Law on October 30, 
200 1. This Proposal For Decision was properly served on all parties who were given an opponunity to 
file Exceptions and Replies as part of the record herein. As of this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and due 
consideration of the Proposal for Decision, Transcripts, and Exhibits, adopb the Findings oFFact and 
Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For Decision 
md incorporates those Findings of Fact and Conclusions of Law into this Order, as if s u d ~  were fully set 

out and separately stated herein. A1 Proposed Findings ofFact and Conclusions of Law, submitted by any 
party, which are not specifically adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Bwerage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code and 
16 TAC $3 1.1 of the Commission Rules, that Respondent's conduct surety bond in the amount of 
S5,000.00 be FORFEITED, 

This OrderwiII become final and enforteable on December 17,2001, unIess a Motion for 
Rehearing is filed before that date, 

By copy ofthis Order, service shall be made upon all parties by facsimile and by mail as indicated 
below. 



WITNESS MY WAND AND SEAL OF OFFICE on this the 26th day of November 2001. 

On Behalf of the Administrator, 

\ c ~ a n d ~ k  a?kougt ~ss is fant (~dmmi~tra tor  
Texas Alcollolic lleverage carnission 

The Honorable Monica M. Branch 
Administrative Law Judge 
State Office of Administrative Hearings - VIA FACSIMILE (817) 377-3706 

Kennon Brian Carrion 
dJb/a Club Unity 
RESPONDENT 
5220 Hartford #605 
Abilene, Texas 79605 
CERTIFIED MATL NO. 7000 1530 0003 1929 0149 

Timothy E. Griffith 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 
Abilene District Office 
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PROPOSAL FOR DECISIQ-y 

' h e  Texas A icoholic Beverage Commission (TABC) staff(Petitioner) brought t3.j s fo'orfeiru re. 
a< G.0 ,I ;tgains t Kennon Brian Carrion d/b/a Club Unity (Respondent). Petitioner snug ht forfeiture 
cl-'Rcsnondcot's conduct surety bond, alleging Respondenthad three or more adjudicated violations 
o :' sl-ie T'exas Alcoholic Beverage Code (Code). For seasons discussed in this proposal, thc 
I.l,dr~-Linistrative Law Judge (ALJ) recommends forfeiture of .the conduct surety bond. 

l'he Texas Alcoholic Beverage Cammission (TAEIC) has jurisdiction over this rnat.lter under 
'!'EN. /\LCD. UEV. CODE &?I. ~ h ,  5 Uld 11 -1 1@)(2$ (VmoYl200l) m d  16 TEX. ~\DMRL'. CODE $ 

i.1.24 vsrnon 20Ql). The State Ofice of Administrative Hearings (SOAH) has jurisdictinll over 
I!I inatters relatillg to conduczing a hearing in this proceeding, including the prepara ticn of a proposr~f 
fi>r decision with proposed findings offact and concfusions a f  Iaw, pursuant to TEX. FOV'T CODE 
-",\N. ch. 2003 (Vernon 2001). There were no contested issues of notice or jurisdicr ion in rh15 

p'rbcceding. 

On July 27,2001, Petitioner issued its Notice of Hearing, directed to Respotlden~, Ketu~on 
Rrian Carrion d/b/a Club Unity, at Respondent's address of recard, 259 Chapel Hill Road %3. 
!?bj j ,,I,. Tclins 79605. Respondent stated that be did not receive Petitioner's Norice of Hearing, 
houctrer. he did rtot abject to lack of notice. 0 1 1  October 5.2001, a hearing convened bcforc =24,1 
?,C,onica Branch (SOAH) at 6777 Camp RowieBlvd., Suite 400, Fort Worth, Tamnt Courltj., Texas. 
l'rtitioner was represented at the bearing by Timothy Grifith, TABC Staff Atto~ntly. Raspondenl 
i13pciVcd~0 sc- mcl by telephone. Evidence was received from b r h  parties 011 that date. 'Il+le r x x d  
..was closed an October 5,2001. 

- 
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LE-GAL S T S A ~ ~ S  AND APPLICABLE LAFIT 

TABC is authorized under 4 E 1.1 I @3(2) of the Code to forfeit the mount of a conduct surety 
'rjond an final adjudication that the permittee violated a provision of the Code, Pursuant f o 16 TEX. 
!)!~;,m. CODE 3 33 24, as grounds for forfeiture, the permittee must have been "finally adjudicated" 
1:) l a w  committed three viola~iolns of the Code since September 1, 1995. TABC musr nol ie  the 
~!c:rsn i ~ ~ e t ,  in writing, of its inentto seek forfeiture of the bond. Tbe permittee may ~equest  a hearing 
.;.I ;chether the criteria f i r  forfeiture of the bond have been sarisfied. The hearing is required to be 
i.o~:d~rcred in accordance with the ~dministrative Procedure Act. 

E-APTJES' CONTENTIONS 

l"etitioncr alleged that Respondens is the holder of a Mixed Beverage Permit issued by 
'r!LBC. Respondent did not dispute this allegation. Permit rccords contained h TABC Exhibit 'T\vo 
esiclhlish that a Mixed Retcrage Permit, Permit Number MB-45 1425, =as issued to Kcnnon Brian 
C, urion dlbla Club Unity, 72 1 S. I st, Abilene, Taylor County, Texas, on May 14, 1999. 

In reference zo Ihe issued permit, Petitioner nUeged that Respondent posted a conduct srKerq. . . baanil. Again, Respondent did not dispute this allegation. " S C  E%hibit Two contni ns a cerril jed 
co)pJr of Tcxns Mcol~olic Beverage Commission Conduct Surety Bond Number XTMO34 13. dated 
i'.pril20, 1999. lhc bond was cxccutcd by Kennon B. Carrion d/b/a Club Unity, as IVincipal, and 
F i!-s~ Fndemiry of America Insurance Company, 8150 RrookriYer, Suite S-303, Dallas, Texas, as 
5~7rc.v. The bond is in the m o u n t  o f  five thousand dollars, and is payable to the State of Tcses. 

Petitioner alleged that Respondent was finally adjudicated of  three ~iolations of the Cod#? 
~ i j r ~ c e  September 1, 1995, subjecting the conduct surety bond to forfeiture. Althsugli Responde!:~ 
l!>p117red the under1 y ing violations, he did not dispme that pursuant to waiver agrcemcnts, Petiti0ncr 
:l,d errtercd findings that the violations oca~md .  TABC Exhibit Two contains an Agreement and 
Viri:iver nf Hearing, signcd by Respondent on December 28, 1999, regarding one i'jolazion of ttLr 
C:c: ;le alleged to have occurred on September 24,1999. Tbe exhibit also contains an Agreerncni acil 
\I!:~i\.er <,ST-learing, signet1 by Respondent. on December 20, 2000, regarding s second violation ,.sf 
Ihr; Code alleged to have occurred on November 19, 2000. Further, thc exhibit cant. ~ilns ' E I ~  

i'~l;.rccmcnt and Waiver of Mcaring, signed by Respondent on March 30: 2001, regarding a tlirrl 
?.;r)lation of the Code alleged 10 have ocem-ed on December 2, 2000. In e ~ c h  doc~mcnt, tt;: 
I~nguagc appearing above Respondent's signature states, in pertinent part, thar '-1 [l<cspondrn!] 
ru:ither admil nor deny that the vio!ations statLxl above have occurred and do herebj* \wive rn! right 
LCI a hearin4 ... l i e  signlflg of dlis waiver may result in the forfeiture sf any rchteri conduct s u r z 3  
bond.'. T&C Exhibit 1-w contains an Ordcr, executed by TABC Assistam Administrator Rmdy 
I'arbrough on January 3,2000, which adopts the Agtcemenl and U7aiver of Hearing signed on 
G e c c n ~ k r  28, 1,999. The Ordcr reads, in pertinent part, as follows: 



. ..$ J t  is found that the respondent, the above said Iicensee or permittee, has waived 
hcaring on said matter, has agreed that h e  violation of law did occur, and docs accept 
111c penalty which is assessed below. The a g m d  violatinns m as stated in the 
agrccmeni and waiver of henring. It is therefore ordered that the apeemat  and 
~ w i v e r  of hearing be adopted and that the penalty designated below be imposed ... 

'<he exhlbi t also contains an Order, executed by TABC Assistant Adminjstraror Randy I'arbrclu& 
1 7 1 1  Ir~t~=l:~ry -3, 2001, which adopts the Agreement and Waiver of Hearing s ignd  on December 210. 
i'J(10, Farther, the exhibit contains an Order, executed by T 3 C  Assistat Administrator Randy 
?I 'ar t~~.r>u~l~ on April 4,2001, which adopts the Agreement and Waiver of Hearing signed on March 
:{ 0 21;10 7 .  'These Otdzrs state that "[tlhe Cammission further finds that responder) t violated thosc 
:icr:tir:lns of rhc code as staled in the agreement and waiver of hearing." 

Petitioner next offered evidence of its cornplimcc with the notice requirements of 1.6 7 . k ~ .  
A >.LI;x. CODE 5 33.24 (Vernon 200 I). Respondent did not dispute Petitioner's compliance T$ ith t l r ~  
nl fttl:.e requirement. TABC Exhibit Two contains a Ietzer dated May 10,2001, addressed to Kennorl 
P rizo Carrion d h l n  Club Unity, stating that ' k e  [TABCj are notieing you of  our infention to seek 
fi ) r  fcit~,rrz ofthe ftlll amount of your conduct surety bond." The second page of the Iettcr contains 
I..es.pondent's signature, indicating his desire for a hearing to determine if the bond s h o ~ d d  be 
~ ~ i ~ i ~ c d .  

I'inalIy. Petitioner offered evidence ofmatters dccmcd admitted by Respondent, p r s~ran t  tr, 
I I'E?~:. ADMTN. CODE 5 155.31(d](2) (7'ernon 2001). TABC Exhibit Three contains rcquests far 
:~rlrl~issions senred on Kespondent at his address of m z d  on July 27,2001. Respondent indicate2 
thst he had nor received the requests for admissions, and therefore, had not filed a response. 
Xt~nztl~eless, Respondent did not request a withdrawal of thc deemed admissions, and indicated that 
hc: did t ~ o t  object to the matters deemed admitted. The matters deemed admitted a= as follows: 

L. Rennon Rrian Cnrrion db!aClub Unity, Respondent, is the holder of a rnivcd 
beverage yennit, MB4SE425, issued by the Petitioner,  texas AlcoholicBeverage 
Comiss ion,  for the licensd premises laown as (21th Unitv, loc2tted at 72 1 South 
First, .4bilcne, Taylor Qunty, Texas 396132-1 601. 

2. ' ihc permits referenced in request 1 are currently in effect and uerc in cffrcr on 
at1 dstcs relevant to the supplemental or amended Notice of Hearing. 

3. 7 % ~  State Office of Administrative Hearings has j~uisdictinn over t l~ i t i  matter. 

4. Pctitioncr has jurisdiction over this rnaner. 

5 .  Respondent received adequate notice of this heari~g. 



fi. E3y order af the Commission, the above lislcd permits and/or licensts were 
~ ; ~ c c l t e d ,  or the Respondat was found to have committed three violations of rbe 
Gt:xas Alcoholic Beverage Code or Texas Alcoholic Beverage Commission Rules 
since September 1 ,  1 995. ' h e  cancellation or violations have been finally 
adjudicaied. Pursuant to  $ 1  1.1 1 and/or 6 1.13 of the Texas Alcoholic Bcverage Code 
and $ 33.24 of the Texas Alcoholic Beverage Comission Rules, Respondent has 
forfeited thc full momt of the conduct surety bond. 

i l  is clcx from the evidence, and undisputed, that Respondent holds a Mixed Beverqe 
Ijei-rnit. that Respondent has posted a conduct surety bond in relation to the permit, and that 
'i:es~l~ndznt received notice nnd requested a hearing regarding the proposed bond forfeit~sc. The 
c~nlrr rernaininc issue to be determined is whether Respondent was finally adjudicated to have 
co nuairted three violations of the Code since September 1, 1995. 

Regarding the violations alleged to have occurred on November 19,2000 and December 2, 
? ~ ~ O ( ! ,  ?'AUC Assist ant Administrator Randy Yarbrough issued Orders which cantai ned spccific 
Endi nps that Respondent h d  committed the violations. Regarding the violation alleged to havc 
oseurkd on September 24, 1999, the Order issued by TABC ~issistant Administrator Randy 
1 t.rl~rclugll asscssed a penalty but did not contain a sgeci fic Findi~g that Respondcnr cammi trtld the 
\ icjlrit run, EJ~i\~ever. rhe existence of three adjudicated s*iolations of the Texas AIcohoEic Bcvcragc 
I'or',c or Texas Alcobalic B e m g e  Commission Rules since September 1 ; 1 995 is a n~aster dee ti~ct{ 

c c'rait t ~ d  by liespondent. As such, Ule ALJ fiads that Respondent was finstlly adLiudicared rc hat.[: 
r on-~rni~ted three violatjons of the Code since Septcrnber 1, 1995. 

RECOMMENDATION 

7 hc N - 9  recommends that Texas Alcoholic Beverage Commission Condt~ct Stuet). Reed 
Y 1 . 1 ~ 1 x r  XT5103413, dated April 20, 1999, in the arnount of five thousand dollars. shnutd bc 
f'nrfei tcd. 

PROPOSED FFWDIKTGS OF FAC1: 

1. Ttespondenr, Kennon Brim Carrion d/b/a Club Unity, holds a Mixed Devera~e Pcrmit, M3- 
:!f;1425, issued by ihc Texas Alcoholic Beverage Commission (TABC) on >,lay 14, 1994. for ;:he 
premises located at 721 S. lst, Abilene, Taylor County, Texas. 

?. 2cspondent has posted Texas Alcahalic Beverage Commission Canduc~ Surety Rotld Nrunbel 
1CTMO7413, dared April 20,1999. Thc band wasexecuted by Kernon B. Carrion drbh Club hi?. 
:ts Principal, md First Indemnity of America Insurance Cnmpany, 81 50 Brcrokriver. Stiirc S-:iO>, 
C>nllas. Texas. ns Smetv. The band is in the amount of five thousand dnllmirs, and is payable Itr t b . ~  
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3. Respondent u as finally adjudicated of t h e  violations of the Code since September I . 1 935, as 
,: r ~ i d ~ ~ c e i l  by Orders issued by TABC Assistant Adrniiszratos Rmdy Yarhrough on januq 3,2blbO. 
Janr17.y 3,200 1: and April 4,2001, and as ~Yidenced by Respondent's dccmed admission. 

I I i'et i;icrner sent Respondent wittennotice of its intent to seek forfeiture of the conduct surev bond 
' r >  j .cttcr dated May 10,2001. 

: i .  Xfsprmdent requested a hearing to detcrrnine if the conduct surety bond shouId be !'orft.ite$. 

r;. C1.c July 27,2001, Petitioner issucd its Notice of Hearing, directed to Kennen Brian Carriorl d:'b'p 
CluF, Unity, 259 Chapel Hill Road #33, Abilene, Tcxas 79605, Respondent's address of record. 

7 I In Oflobet 5,2001, a heruing convened &fore ,9tS Monica Branch, SOAH, n: 6777 Camp 
Bo\z.ie Rlvd., Suite 400, Fort Worth, Tmmt County, Texas. Petitioner was represented a: the 
i::;ur.ng by TADC Staff Attorney Timothy Grifith. Respondent appeared pro se and h ~ '  tekptaonc. 

8 .  I~:zspot~dent did not contest notice or jurisdiction. 

2. The State Office of Administrative Hearings has jurisdiction over all matters rcla~ing ICP 

crtnducring a bearing in this proceeding, including the preparation of a proposal for decision ~ ~ w ~ L I I  
p~oposed findings of fact and concIusisns oFInw, pursuant to E X .  Gov" CODE =l&w. ch. 20l)3 
9'crnon 200 1). 

I .  The notice tequirernents of the A h s t r a f i v e  Procedure Act WCTC adequatclp saiisti:dv 
Itcr;pond en t tvaived any objection to notice. 

4,  Based upon the Proposed Findings of Fact and TEx. ALCO. BEV. CODE A ~ Y .  5 11.1 I(h)(21 
~'I'emoa 2001) and 16 TEX. nDm, CODE li 33.24 (Vernon 2001), Texas AIcoholic R e v r a g e  
:.yomn~ission Conduct Surety Bondk'umber X'TM034 13, dated April 20,3999, the anaun t  of tivc 
:hrv~s:ind dollass, should be forfeited. 
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SIGhTD on this the 30th day of October, 2130 1, 

MONICA BIUhrCH 
ADMIMSTRATIVE LAW J[IDGE 
STATE OFFICE OF ADMINISTRATIVE H MEARINGS 
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