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O R D E R  

CAME ON FOR CQNSlDERkTTOW this 8th day of November, 200 1, the above-styled 
and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge . The hearing 
- convened on Jdy 6,200 1 , and adjourned the same day. The Administrative Law Judge made and 

filed a Proposal For Decision containing Findings of Fact and ConcEusions of Law on . This Proposal 
For Decision was properly served on all parties who were given an opportunity to file Excqtions and 
Replies as part of the record herein. ( Exceptions were filed were filed by Petitioner on September 
25, 200 1 .) 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 
due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findigs of Fact 
and Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of JAW into this Ordes, as if such 
were fully set out and separately stated herein. All Proposed Findings of Fact and Conclusions of 
Law, submitted by any pafly, which are not specifically adopted herein are denied. 

IT TS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of theTexas Alcoholic Beverage Code 
and 16 TAC $31.1, of the Commission Rules, that the allegations are hereby DISMISSED with 
prejudice. 

This Order will become final and enforceable on November 27,2001, unless a Motion 
for Rehearing is filed before that date. 



By copy of this Order, senice shall be made upon aU parties as indicated below. 

WITNESS MY BAND AND SEAL OF OFFICE on this the 8th day of November, 2001. 

On Beh f ofthe Administrator, 
,?a<,> 

Randy ~arbiouc&~~ssistant ~d ih i s t r a to r  
Texas ~lcoh'dlic ~ ~ e r a ~ e  Cornmi$sion 

The Honorable Leah Bates, ALJ 
State Ofice of Administrative Hearings 
San Antonio, Texas 
WA FACSIMILE: (21 0) 308-6854 

Luis f l y  Trwino 
d/b/a The Beverage Barn 

- RESPONDENT 
3 1 1 S . Mulberry 
PearsaI1, Texas 78063 
JtEGULAR MAE. 

Dewey A Brackin 
ATTORNEY FOR PETITIONER 
Texas Alcoholic Beverage Commission 

San Antonio District Ofice 
Licensing Division 
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PROPOSAL FOR DECISION 

The S b f f  of dle Texas Alcoholic Beverage Commission (St- brought this action againsr 
Luis E1y Trevino, D!BIA Beverage Bani (Respondent) alIeging that Respondent acquired an 
alca!lolic bcverege for the purpose of resale fiorn marher retzil permit or license l~older, The 
Respondent denied tlte alIegation. Finding tile evidence indcicnt to prave that the alcoholic 

- beverage was acquired from anotller setail permit or lice~lse holder or that the: alcoholic beverage 
was fo: the puposz of resdc, h i s  proposal recommends no action be taken against Respondent. 

-.--- . - - . -  

I. P R O C E D W  HISTORY, KOTTCE kh'ZT 3"URISPICTTOT\' 

There are no contested issues of notice or jutisdiction in &is proceeding. Tkerefore, these 
matters are adhcssed in the f?ndi:lgs of fact and cancl usions of law wi thaur fudzller discussion here. 

The hearing in tlis matter convened on July 6,200 1, at the offices of the State Office of 
Administrative Hearings in San Antonio, Bexar Come,  Texas. The Staff ofthe Comn~issicn (StafS, 
w~ represented by j t counsel, Dewey Bnckin. The Respondent represented himself. 

TI, ALLEGATIONS AND EWDEIVCE 

Therc was one allegation in this proceeding. asserting &at on June 6, 1 998. ~ l l e  Respondent 
acquired an alcoIlolic beverage for the purpose ofresde froin another retail pernil or license l~oldcr, 
in  violzrion of TEX. ALCO. BEV. A m ,  (Code) 95 1 1.61 (b)[2), 6 I .7 I (aS(20). 69.09, md 7 1.05. 
Such a vioiation may Ls punished by ca~ccllation or a maximtun 60 day sucpe~sion of a pemlit 
pwsuanI to (Code) #I  I .6 I (b)(2) and 6 1.7 1 (a)(ZO). 

. . This case arose horn the sane set of events as discussed in Statc Office of Administrati~e 
I-Icarings docket nunber 458-0 1 -2307, T e x s  Alcoholic Beverage Conmi ssion rfs. L d s  Ely T1-wino 
D/B!.4 Ely's Car Wash. On the rccord both parties agreed to adopt Llle testimony, Staffs Exl~ibits 
2,3, md 4, anc! Respondent's Exhibit I from t\at case and incorporate in i ~ t o  this record for all 
puposcs. Tlre evidence was as follonls: 



Agent Plzilip Monlgomer), of the Tesas AlcoZ~~lic Beverage Commission (TABC) testified 
1 1 ~ t t  his office had received a complaint that Ely's Car CVasl~ was involved in an illegal arrangement 
with tile Bevcrage Barn (both estzblishnlents are ou-ned by Respondent) and t11e Coors 
distribulorship. On Jtne 6,1948, Agent Montgomery parked outside Ely's Car ITasIz lo  obscrve the 
business and validate or invalidate thc claim. He SEW Respondent enter the car wash and then later 
s a w  Mr. Pc4mtinez md Mr. Richardson, beer delivery men for I-IilI C o u n q  Budweiser, m l v e  in a beer 
dtlirtcrq. r~uck. He observed Mr. Martinez axd Mr.  Richardson unload cases of beer at r h e  czr wash, 
then get back into the mck md procecd to the Beverage R m  approximately one block away 
mloed cases of beer. I-Ie :hen saw Respondcnt leave h e  car was11 mld travel to the Beverage Barn 
where Rcspondenz briefly spoke wit11 Mr. Martinez and Mr. Richardson. Mr. Martinez and Mi. 
Eichwdson then 1efi the 13evenge Barn. As the beer truc!c drove off, Agent Montgomery stmped it 
and asked Mr. Madinez and Mr. Richardson to see thcir load and also m y  drap tickets, or invoices, 
they had. Ms. Mvlartinez produced one drop ticlcet which was written out to the Beverage Barn a?d 
when questioned, told Agent Montgomery that the only stops Ite had made that da>* were to Ely's Car 
Wash and the Beverage Barn, Agent Montgomery aslced Mr. Martinez if he w ~ s  aware of h e  
violation that had occurred and he stated that Mr. Maninez said yes. Additionally, Mr. Martinez said 
that Respondent upas the one who had requested the action and that it utas common praciicc. Agent 
Monigorncq znd both. Mr. Mnriincz and Mr. Richardson went back to t!~c car wash where 
Responden1 was advised of the violation and the beer was seized, On cross-ex~mination, Agent 

- Montgomery ~estificd illat no person associated with t l ~ e  store was seen l~elping ~ d o z d  or help i n  the 
deliver?, of the bccr. 

Mr. Adrian Martinez was the second witness called by the S t d f .  Mr, M&.nez resiified that 
on June 5 ,  1998, Mr. Richardson told 11im that Respondent wanted 500 cases and 'chat he told MI.. 
Riclrardson he u.oulddeEiver them the next day. Tile next morning he went to thc C;CT wag:? to deliver 
the beer. Mr. Ricl~ardson sI-lowed up to help him m.d Respondenr told them to take so~n t  of the beer 
to the Beverage B m .  Mr. Martinez testified that he md Mr. Richzrdson then went to the Beverage 
Bmn and lknloaded beer at h i t  .tocation, received a check, 2nd leA, Respondent rcceived a discolmt 
from I-lill Country Budweiser Tor a 500 case order which he would not have received i Fhe 11ad made 
ttlpo separate orders Tot less than 500 cases. I-Iowever, at the time hc was a new efiployee and was not 
familiar with all of the policies. I-Ee did state he w a s  the one who m t c  rrp the drop ticket or invoice. 
Mr. Mminez thouglir he received the cl~eck horn Respondent. During cross-exmination of Mr. 
Martinez, he stated he did not know, prior to  delivery, how many cases were to be unloadei at  he car 
~ v a s h ,  bul was lord by Mr. Ric3ardson to tdce 5QQ cases to the car wash. He spoke with tSe 
Ilespondent ar r3r car was11 and t l ~ a ~  Respcndcnt told him to take some of the beer :o thz Beverage 
B m .  K4r. Maflinez I-las had prior dealings wiL!a Respondcnt in which Respondent cllanged his mind 
about h ~ s  order at 11-le lime of delivery. Me wrote the invoice at the  Beverage Ban sld thar * I  ,  ere w a s  
some disccssion n1itl] a female einployee as to how to invoice the beer. T!le employee did ,lot lalow 
which enablishrnent the beer should be charged to, so she said just charge it to the Beverage B m .  
Respoudent was not prescnr wllen the invoice was wittcn. Ile was, pretty sure that Responde~it gave 
him c11e check for payment of t5e beer, but did not remember seeing anyone write rile checlc. M r .  
Vastinez did not d~scuss with Respondent how to invoice the beer. 



The Staff offered into evidence, witllaut objection, four exhibits. Exhibit No. 1 A is a copy of 
the \Vine and Beer Retailer's Off-Premise Permit issued to Respondent for the Beverage Barn and 
1~s violation history. Exhibit No. 2 is a copy of the drop ticket or invoice thzt Mr. Marljnez gavc to 
Agent Montgon-xry. Esllibit KO. 2 is a copy of h c  check that uras given to Mr Mminez lo p3.y for 
the beer and %.as seized at  the time of the s:op. Exhibit No. 4 is an afidzvit from Ms. Richardson 
describing his version af the events. 

Responde~a t offered inro evidence, wilI~out objection, I exhibit. Respondent's e d ~ i  bit is an 
affidavit from Lisa McDow, a store manager at both Ely's Car Wash and the Bcverage Bam, 
describiilg hcr vcl-sion of the events on Junc G, 1998, and the process in w3ich the stores purchasc 
beer. Tllc affidavit stated that the ordcr received 011 that day rvas a specia! order and the store 
normally does no1 receive beer on Satwdays. It also stated since the delivery was out oilhe ordinay, 
Lcroy did not produce an invoice for Ely's Car Wash. 

ZIT, .4PPLICABLE STATUTORY PROVISIONS 

The Texas AIcohaIic Beverage Conmission (TAI3C) may suspend for not more rhm 60 Days 
or carlcel a permit if it  is found that r l ~ e  pemdttee violated a provision of the Texas Alcoholic 
Beverage Code (Llle Code) or a rule adopted by TABC. TEX. ALCO. DEV. CODE .4r\Y. 
91 1.61(b)(2). 

The Code states at Section 6 I .7 1 (2)(20): 

(a) Th= cornirilssion or adminiiE2tdr 1fiiY ssuspend'fo~'nat more than 60 days or caiicel a1 
original or renewal retail deder'~ on- or off-premise license if ir is found, after notice and 
hearing, tbat the licensee: 
(20) acquired an alcohoIic bcver~ge for the purpose of resale from mother retail dealer of 
alcoholic beverages. 

Tlle Code smes at Scction 69.09: 

No holder of a retail dealer's on-premise Iiwnse may borsow or acquire horn, excl~mge with, 
or Iom to any other holder of a retail dealer's on-premise license or hoIder of a retoil dca!erls 
off-premise liccnse any alcohalic beverage for the purpose of resde. 

The Code stales nt Section 71.05: 

Yo holder of a retail dealer's off-Premise license may bon-ow or acquire from, eschmge with, 
or loan to any otlrer holder afa retail dealer's off-premise license or holder of a retail dcaler's 
on-premise license my ~lcoholic beverzge for the purpose o f  resale. 

The S ~ a f f  had the burclen OF proof in this case. Thc St2flfailtd to show thal the alcoholic 
beverages were bor~owcd froin: acquired horn, exchanged with, or loaned 10 =lother rerail dealer, 
The court ~ i v e s  virtually 110 weight ro a key piece of evidence the S t a f i  relied on to ptavc which 



- 
esta bl islunent actually purchased tEle beer, Edliblt numbcr 2, the drop ticket or invoice, Mr. Martinez 
tes:i iicd that he was the one t\7Z~o w o t e  up the drop ticlcei and then also testified that he did not Icno~v 
how lo int*oicc d ~ e  beer znd that he tms n tw on h e  job at the lime of the occurreizce. He could not 
resrif-y as lo what Respondent had actually ordered, only thct hc was told Rcs~ofident wanted 500 
cases. The only evidence that the S t a s  produccd as to what order m s  placed w a s  contailled in 
Ex!libi~ number 4 the affi.davit of Mr. Richardson. The Sta~ernent in the aff,davit is, "One Friday 
6/5/98 I went ro get m order atc (sic) Eiy Czr Was11 talk to Ely and 11e wanted 500 2/12 SR." No 
furtl~el* infomar ion or evidence was given regarding the order, other than the SlaTs conte2tion fhat 
r l~e  drop rickel proved the order. However, as slated zbove, Mr. Martinez did nor kr,a\v how to 
ir~voicc the beer and discussed this with an employee of Respondent's. 

The coufl further finds the drop ticket carries no weight based upon  he fact llrat it was 
apparently ryped out for another retailer and tl~en altered and used for the Beverage Barn, On she lop 
of thc t icket  is typed t I ~ e  name of another establisIlment, "El Tropicano", along tvirh an sddrzss, 130111 
are marked elvough and '"everage Barn ~eusal l )"  has been handwrirten. Also typed on the tickel 
is ' l icense: +RG29S67J1' wlich does not match the license numbcr aF either Ely's Car Wash or t l ~ e  
Reverage Barn. There is no date visible on the ticket except for "I 998". The amount of beer is 
I~aiiciti~~tter, along wid1 the price. This does match the amount of the check confisca~ed as dozs the 
invoice number on the chcclc and ticket, I~owever, due 10 the irregularities that are prescrlr on :he 
ticlcer \he. c o w  does not fird that iil proves what order rvas placed by whicll establislu~lent. 

Furthemore, even if the S t d f  could prove the alcoholic beverages were borrowed 
acquired from, exchanged rvid~, or loaned to mother retail dealer, 111e evidence is insufficient to prove 
tiley were for the puspox -of resale. T h e  ~ ~ o n y  from Agcnt Montgornerq: tws that rl~e beer was 
confiscated almost immediately aftcr it was delivered, There was no evidence tkc becr was put out 
for sale 01. even moved from where Mr. Mvlartinez and Mr. Ricl~ardson had unlosdcd it. The mere fact 
that the beer was delivered to the car wash is inslrfficient to prove that it would be sold from that 
localion. 

W. PROPOSED FIXDINGS OF FACT 

I .  Luis Ely Trevino, DIB!A Beverage Bwn haIds Wine and Beer Retailer's Off Preinlse Permit 
3Q4 17749 for the premises know as the Beverage Bam, locatcd at 2 17 U'.Comal Street X'. 
Peasal I,  Frio County, Texas, 

2 On March 16,200 1. thc Szaff sent the notice of hearing to Respondent bv ccrti fied !nail and 
all pmies appeared. 

9 T11c hearing or! tile mc& was heid on July 6 ,  2001, at tile ofices of !he Srate OIfice of 
Administrative 1-learifigs, San Antmlio, I3exar County, Texas. The Staff noas represcnted by 
Dewey Bracliin. The Respondent reprcserlred himself. 

J. On June 1, 1995, h e ~ r  was delivered to Ely's Car Wash, an establislm~ent owncd by 
- Respondent,. 

5 .  On June 6 ,  1998, beer was delivered lo the Beverage Barn, aIso a1 esbb1is:unent o w ~ e d  by 
Respondenr. 



Agent Montgomery observed t he  IWO deliveries. 

Agent Montgomery stopped the delivery mctc and qucslioned Mr. Matinez md MI. 
Kc1  arci is on. 

One drop ticket was produced by MI. Martinez and confiscated by Agen: Montgomery. 

One cl~cck was produced by Mr. Marhez and confiscated by Agenf M o n t ~ o m c ~ ' .  

The beer delivered to Ely 's Car Wash was confiscated by T-C. 

vl1. PROPOSED CONCLUSIONS OF LAW 

The Texas Alcoholic Beverage Colllmission has jurisdiction over tllis proceeding pursuant 
to Chapter 5, $5 6.01, 1I,6I ,  and 61.71 ofthe Code. 

The Stare Office of Administrative Hearings has jurisdiction over this proceeding, including 
authority to issue a proposal for decision with proposed findings of fact and conclusions of 
law pursuant Fa TEX. GOVT. CODE AW., Chapter 2003. 

Notice of the hearing was provided as required by tile Administrative Procedure Act, EX. 
GOZrT CODE ANN, 5300 1 .QS 1 and $200 I .Q52. 

There was insuficient evidence to prove a violation of TEX. ALCO. REV. CODE Am. 
86 1.7 1 (a)(20), concefning alcohoIic beverages ibr  the purpose of resale. 

There was hsufllcient evidence to prove n viola~ion of TEX. ALCO. BEV. CODE Ahw. 
569.09, concemiag borrowing: acquiring Frarn, exchanging with, or loslning to anorller retail 
dealer. 

Thcre was insufficient evidence to prove a violation of TEX. ALCO. BE\'. CODE Ah'hT. 
97 1 -05, concerning borrowing, acquiring born, exchanging wi* or loaning to another retail 
dealer. 

Based on thc above Findings of Fact md Conclusions of Law, 110 disciplicw action should 
be talcen against the  Rcspendent. 

SIGNED THIS 5@ day of Augmt, 200 1 


