
DOCKET NO. 591858 
- 

AIRPORT MAFUNA HOTEL LLC g BEFORETHEEXAS 
d/b/a AIRPORT MARINA HOTEL N C .  4 
PERMITILICENSE NO(s). MB209547, § ALCOHOLlC 
LB & PE 8 
TARRANT COUNTY, TEXAS $ BEVERAGE COMMISSION 

On this day the above-numbered and styled case came on for consideration, The 
following findings of fact and conclusions of law are hereby made: 

AIRPORT MARINA HOTEL LLC, Respondent, is the hoIder of a Mixed Beverage 
Permit, Mixed Beverage Late Hours Permit, and Beverage Cartage Permit, issued by the Texas 
AlcoheIic Beverage Commission ("Commission") for the premises h o r n  as AIRPORT 
MANNA HOTEL INC., located at DFW INTERNATIONAL AIRPORT, GRAPEVINE, 
TARRANT County, Texas, 7526 1-90 1 4, and whose mailing address is the same. 

Respondent has waived hearing on the violation(s) listed on the attached Settlement 
Agreement and Waiver of Hearing, and accepts the penalty assessed below. 

It is found that Respondent violated Sections 1 1 -61 (b3(14), 1 09.53, and/or 1 1.6 1 (b)(7) of 
. - the Texas Alcoholic Beverage Code. 

Jn accordance with the agreed waiver, Respondent's perrnit(s) and/or license(s) will 
CANCELLED FOR CAUSE. 

IT IS THEREFORE ORDERED that unless the Respondent pays a civil penalty in the 
amount of $375,000.00 on or before the 1 '"ay of November, 2006, all rights and privileges 
granted by the Commission under the above described permit(s) and/or license(s) will be 
CANCELLED FOR CAUSE. 

This Order is final and enforceable on, the date it is signed. 

On this date of signature, services shall be made upon parties in the manner indicated 
below. 

SKGNF,D on October 6,2006, 

On Behalf of the Administrator, 

Fox, Assistant Administrator 
Beverage Commission 



AIRPORT MARINA FFOITL. LLC 
RESPONDENT 
d/b/a AIRPORT MARINA HOTEL TNC. 
P. 0. BOX 619014 
INTERNATIONAL PKY 
DFW ARPORT, TX 75261-9014 
CERTIFIED MAIL NO. 7006 0100 0002 2009 0562 

TIMOTHY GRIFFITH 
ATTORNEY FOR THE COMMISSION 
LegaI Services Division 

Licensing Division 
Enforcement District Office 



TEXAS ALCOHOLIC BEVERAGE COMMISSION 
CIVIL PENALTY REMITTANCE 

- 
DOCKET NUMBER: 591858 REGISTER NUMBER: 

NAME: AIRPORT MARINA HOTEL LLC 

TRADENAME: A m R T  MARINA HOTEL INC. 

ADDRESS: P. 0. BOX 619014, INTERNATIONAL PKY. 
D M  AIRPORT, TX 75261-9014 

DUE DATE: November 1,2006 

PEFtMTTS OR LTCENSES: MB209547 

A M O W  OF PENALTY: $375,000.00 

Amount remittal $ Date remitted 
You may puy a civi 1 persaltqr rather than have your permits and licenses suspended an amount 

for civil pennlly is included on the nflnched order. 

YOU H A W  THE OPTION TO PAY THE CIVIL PENALTY ONLY IF YOU PAY THE 
ENTIRE AMOUNT ON OR BEFORE THE DUE DATE. AFTER THAT DATE YOUR 

4 LICENSE OR PERMIT WILL BE SUSPENDED FOR THE TlME PERlOD STATED 
ON THE ORDER. 

Mail this form with your payment to: 
TEXAS ALCOHOLIC BEVERAGE COMMISSION 

P.O. Box 13127 
Austin, Texas 78711 

Overnight Delivery Address: 5806 Mesa Dr., Austin, Texas 78731. 

You must pay by postal money order, certified check, or cashier's check. No personalor 
company check nor partial payment accepted. Your payment will be returned if anything is 
incorrect. You must pay the entire amount of the penalty assessed. 

Attach this form and please make certain to include the Docket # on pour payment. 

-- . 

Signature of Responsible Party 

Street Address P.O. Box No. 

City State Zip Code 

Area CodeJTelephone No. 
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.4,IIIPOKT MANNA HOTEL, JNC-, ?? 
Resp ondenr 5 
7 ' A I W T  COUNTY, TEXAS 
r-I-A.RC CASE NO, 591858) 

5 
8- ADIVnNISTRA7WT. ?TEARTNCS 

PROPOSAL FOR DECISION 

The Stnff of the Texas Alcoholic Beverage Ca~nmission (Stcdt) soa~ght cnncellai.ioa i l f  

Airport Marina Hotel, Lnc.'s (Xespondent) mixed beverage permit, rn ixed beverage late hours j~crm.; t. 

a!~d hewrage cartage permit. The Staff alleged that Responderxt dcl ivered ;an alca l~ol~c  !-l:x.r*r :+ .:i: 3 0  

m intoxicated person. add that the place or manner in which Respondcn~ conducted Ifc b~ IC'~P.TI, 
I 

warr;lnred cancellation. 'Fhe Administrative Law Judae {ALJ) agrees lI~a! Resyc+nde~rt vroi;~tul ! t lr. 

A lcrdlo'lir: 13evaage Code as alleged, and recornmends tbat Respondent pem~its be st iqpandcd ;br 

:I rota1 period of 75 days and tbat Respondent be' dloured to pay a civil penaitv ~f 51 75.C N. 

repw"snting $5.000 a day, in lieu of serving the suspenzion f ~ r  the violations. 

1. PROCEDURAL HISTORY 

The Texas AIctsholic Beverage Cornmission (TABC) issued mi xed bevcm~c perm i t  bID- 

20954 7. mixed beverage late hours permit LB-209548, and beverage cartage pernit I":-dD-i T - J Q  lo 

I?,c-s;~oadent. Respondent's licensed premises we located at thc S>allas/Fc~rt ll?orth !! !r::1 !-I:{ j c r q  $1 

Arrport, Area U; Grapevine, T a m t  County. Texas. 

. m Notice md jurisdiction were not contested issues. md those maliers ~eoiir:r.~s :.CJ ; ~ : ~ f ~ ~  ti. :!)t. 

T:indings o f  Fact and Conclusions of Law. On Janu<my 26.2005. n hearing cor!venoj kel;?sc Al,J 

Robed F. Jones Ir. at the SQAH Fort Worth ofice located st 6777 Camp Bow+! Roalcv~rd. Suite ? 



Docket No. 358-04-6606 Propos~l  For Dccisinn $ y ~ , :  J 

400. Fort W0fl11, Tat~ant County, Texas. S taffuras represented by Tinrothy Crti f f i t l ~ .  Girl :,::ur r;,. Y yL!:Lr 

1!1e TABC Legal Division. Respondent was represented by its co~~nseI, Mostun $leyt i ,  [,LI?;:;~ 5 

Krun~nula, and Van Shaw. The recard was closeri an Mnxch 25.2005, after t he  parties f i l ~ d  -.I. rit-tetl 

5nal arglments. 

,4. Delivery to an intaxicnted person 

The Te:cns Alcoholic Beverage Commission (TAEC) may cmcel or suspend a p c n ~ l  it ! t tlie 

!rfilder delivered an alcoholic beverage to an intoxicated person.' Under the c n ~ i ,  i n;d 1 i : ~ ' ,  

, I ?  r ntoxicated" ~ncms: 

(A)  not haring rl~e nornlal use of mcntd or physical f5cuItleq 'tly 

reason of the introduction of alcohol. a controlled substance? a dr~lg, 
a dmgerous drug, n combination af m~ cjr more of those s~~bs ta r~cc~ ,  
or any other substnncs into the body: or 

(73) having an alcohol concentration of 0.080 or more.' 

Tjl, TABC has adoptd the penal code definition of: "intuxfc~kd.:' nt leas WI !!I T P ~ W : ~  1 , )  ~ c r v e r  

mining programs authorized by section 1 06.14 of the code.' 

' E X .  ALCO. BEV. CODE ANT', § 1 1.6 1 @3(3-1) (Vernon 2005) (the Cot??). 

' TZs.PEN. CODEAWN. .$49.01(2) Qtemon2005)(TPC). "A1coholco~centrartan''n:aan~ !il? r~tlr:,brt ni;!+r.!rfi.i 
of 3l~0ho3 per 2 10 liters ofbreath, 100 milliliters of blood, or 67 miUilite~ of )trine. M $49-C 1 ( 1 ) ,  1;1 IPr !I> ";I !trr.nllxr 

1 
I .  2001. the alcohol concentntion was 0.100. Tt was that Ievel when the events described in h i s  prq*,:-.ai :3.1:'; plate. 



Dr:ckrr No. 458-0d-6606 

0. Place or Manner 

Proposal For Decision 

The ThBC may cancel or suspend a pehmit if it finds that '"the placce or rnoni7t:r :. i:.. :. 6:: 
p7rnlittee C O R ~ I I C ~ S  his business warrants the cancellation or n~spcnsion of the pcrmi t 1'135~: . ' r l  t ! ? ~  

general we1 fare, health, peace, rnotds, and sdety of the people md on the pubIic sense of d ~ c c n ~ . . ' ~  

Generally some "unusual condition or situation must be shown so as to jiislif;, a !71?3;:-.~: C,st 

rl lr :  piace or r n m e r  in wlich the applicant condtlcts his business wanmu a 1 ~ i ~ t c : ; * ! ' : ) . r l -  #-:= 

cuspension] of n T h e  evidence concerning the trnusml condition or siturninn 1st ilr: TICITV 

illan mere conclusions. T h e  Code does not define III the place or m m e r  in which a bu ;i~ lca.:r: 

might be apcrated to justify a cancellation or suspension of a permit. giving tile TADG disix;c?:iion i n  

i r~dang tlzis dttcision: there is no set f ~ r r n u l a . ~  

In. EVIDENCE 8 DISCUSSION 

OntIlecveningofDecembm31. 1998,David W. CloptonallenclednNe~~~'icu'~.3:~ ! ~ l i : : k  

l~c ld  almd sponsoredbyRespondent'shotel. Early thenext momirl&h-. Cloptori Ivast i ln - ; tv~~ l  

k~lletl by n motor vehicle driven by Robert McMillan. At thc time of Iris death, MI.  T;~oj%~~r~ Ira!? a 

!>Food alcohol concentration of .; 10 g r m s  of alcohol per 100 milIililets of blood. thrct: t l~ ; rs  [he 

1'389 legal limit 

$ 1 IPG11b)C7) of the Code. 

Tcrns AIcoholicBweroge Commtn v. ,IdiX%lcnh, 5 10 S.W.2d 616, 6 I9 (Tex.Civ.App.--So7 tln:or~r: 1974, 
writ): F'llioti v, Dawson, 473 S.W.2d 668. 670 (Tex.Civ-App.--1.loustort [I Din.] 19'7 1, no rr:~t! 
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Dclivety t o  an intoxicated pcrson 

n~e pat-ries ofkred testimony fro~n perrons who were with Mr. C1optor-t a t  r l 1 2 :  r1:ir;l.. i l i  I 

hrnijy whu spoke with him tfiat day, persons who  mi-@^ have seen lurn after hc ie I'r Ulc r!:; i ~ r ~ r l  

pcrsolls who were involved in or investigated his death. Evidencr was adm~nrrj cc'.l.lcr=rrltl\i: ?.;I 

Clapton's rncdichl history as it pertained to alcohol use md to explain why Mr. Clopton's a!t~~!-roi 

u~:: history had a beanag on Respondent's statutory mlpabi lity. 

1 .  Persons whe saw or spoke to M r ,  Clopfon Decernber 2 1,1995 

a. Karen Johnsou & Barbara Cloptom 

fcIare.11 Jolulson is Mr. Clopton's sister. TI key spolce by telepll~ne 5 :3 '3 p.m. ~ 1 t - t  C~~:{ -P: . I  1 ! 3 ~ - . ' r -  3 1, 
' 1  

1 908, fbr alsout 20 mirnrtes. Barbara Clopton is Mr. Clopton's mother. She spoke hy t~!t?ptii>rl~ :v.2!1 

.I w r  son between 5 9 0  and 6:00 p.m. on December 3 I ,  1998, for about T O ~ninutes. %?:b !-~i:::.$,-.d 

Mr. Cloyton w-as sober when hey  spoke." 

!?- Steven Galyco 

Steven Chad Galyen attended theNcw Yex's Eve party at Respondent's hutel an Dr*c:i:n~ber 

3 1. 1998 to Janlrary 1,1999. J-Ie saw David Clopton at the party several times thnt rlight I f =  knezp: 

Mr. Clopfon as a casud acquaintance.' When Mr. Gdyen m i v d  at appr~xin?zt~*iv  -, 5:: 1:: ?:00 

p.n'l.. XIr. Cloplon appeared sober." Mr. Galyen next saw Mr. Chpton 30 nlinutcs Im-r, "a: 1 :h:riO 

" Trmscr1p1 (TF.) pp. 1 1 5 ,  120-2 1 .  

' I r pp 37-3 8- Mr. Galyen gave a written statement c o n c ~ n h ~ g  Mr, Clopton fo the DFU: laLtr~ 3i I ~V :  I i y n r ?  
rkparbactlrof h b l ~ c  Safeyon Januay  14, 1999. Tr. pp. 38-79: TABC Exhibit $3, Written Sfaienrrbii7 nf Sr:? cc ! h a d  
(,lsl~nn. 

"' 1'1. p. 40. TAf3C Exhibit 3 howcver, indicates that hTr Galvcn !-kt saw hlt (:lo;pron 3h I:III I Jr+. ,~f::!r Flr. 

Galyen my-ivtd. Mr. Galycd's testimony with respect to wl~ert he first saw MI. CIOFTOII tonjliclc. of: .r . : * - " q ~ s ~ r ? ~ r  

:#howins Mr C-loptbd amved at rht pady wound 9 30 p.m. 



. * 
7 ln.; ~tnri again Mr. Clopton appeared sober." Mr. Galyen saw Mr. Cllof~toi~ wi81 hi!; gr: ! i , ; r . : - , i .  

::hi S ; L ~  De1cl:er. at E0:00 p,rn.12 Ar 10:30 p.m.., Mr. GaIyen encountered Mr. C1:lc;ltrjn a!(\! ~2 U ~ I .  

Gaiyen testified tbut Mr. Clopton appeared "psdp intoxicated a t  tlial poi~rt. ‘'I:, : i ! r  c.-*-:4 , - , . > )  t ~ * *  

cncountersd Mr. Clopton and Ms. Belchcr at I 1  f00 p.m. Ile stated thnr Ms.  Ue!citcr . t  . L c  i b::!: 

cu~~v ince  Mr. Clopton to have something to eat SO he would "sober up.'! l.I,%eri Ile 3 : ~  :rt?c1 - i , ~ : , . l l  -,; 

d o  sn- Mr. clop to^ stated all he needed to eat was hi5 beer, and he drained the cup 1 ;I' k r r r  i 7.1. ;I; 

Solding.'" 

Mr CJolyen described Mr. Clopton m "e&emely intoxicatell," and $ i d  "we re:~il: ;.r.ild!~-f 

tlfi!rl ;i cornlsrsation. He was so incoherent. I really couldn't undersrand what Sir. lD:;ls sn! ; t . y  i 

he hsd a dnlnkcn stare!" and was "kind of slumpkd over a little bil." I.' 7 3 e  last time bI;. r-i:tl r pi ..;I\:. 

C lopton st. red he had not. Mr. Gdyen describAd Mr. Clopton as "wasted." and nor in L-r.~3:r;-i -f 

hii~~:clf l 6  Mr. Galyen said that Mr. Cloptan dinking h e n ,  as was Mr. Gnlyco, alrC ~h;* i.::r: 
I 

npWF, 11-tcir &ink of choice." Mr. Galyen obserqcd Sir. Cloptor! obtain beer fiam one oI'Ri.>;!o:-(.it~~i'~ 

1 . Mr. CIdyen also testified that Chi Suk belcher was intoxicated l a m  in llte c \ c r i l l y  .ifizr 

midnight." 
I 

.' 'J'r p d l  Mr. Galyeu's memory oftl~e cventi ofsix years ago was clol~ded hy t i n ~ e ,  : L I ~  h r  ~ < i , * h k <  - . ?',r 

E ~ h l S l r  #; far specific amcs. Tr. p. 421123. 

Tr. p. 4). In TABC Embir t(3. Mr. stand "wr were boQpraboE+ rr? ir~*-.::crb+.i -I. t i l l<  

p~'i:i! "lcmphasis supplied). 

I I TI-. pp 4 4 7 .  T ARC M i b i t  #3 provides a sinliiar desznptiw of bir CIo~rnl  b:!! p.. :-. r . . ' : . i d ,  - 
p m  

I Y 7 ' r  p.  54:  TAWC Exhibit i f3.  
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During cross-cxmination, Mi. Gdyen acknowledged that he was in Mr Clopton's zn !I ipnn:; 

111;lr r tight lor on! y a to td  of five to ten minutes. He asreed Mr. clop to^^ appeared sober I : - ~ ! I  V-r 

(3al4'cn nbscrved kiFn obtain a beer." Mr. Galyen was unawme that Mr. Clnptoiz h2rl h~i'n 

i~stitutionat ized because of alcohol ptoblarn~.~' 

c. Chi Suk BeIcher 

Chi Sdc Belcher was Mr. Clopton's intinlate friend on December 3 1. 1998. R i c y  hi:(! xrr .  

in October 1997. Ms. Belcher opined that Mr. Cloptan was an dcoholic. In her cxpen'cncc. he 

rl-qnJ; exceucively when alone. could not firnction without drhkhg,  md could nor control his intake 
. - 

d l - ?  71073-, ,id - . ; r ( : r -  She stated he codd consume 12 to 30 beers a day. Sbe described 34~. Clopton as rn, . 

drinking than not: when he did not drink he was sweaty, nervous, jittev, "saessed rill:: *.vr?rri::! ;: z1!1 

. ~ T I X ~ D U S ]  "" 

31s. Helcher was with Mr. Clopton on December 3 1, 1991R. from 2.00 p.rm !o t 0-?? 7.m" 

!!;her1 she first saw him at 2 0 0  p.m.. Mr. Clopton was in a good mood, "l~e?p~r-rcr-!l!:; * - kt* :*mi 

nanna1.'- '1 his suggested to Ms. Belchcr Chat he had been Mr. Cloptcrn and Ms Mcher  

hod some beers between 2:00 p.m. and 9:00 p.m. Ms. BeIcher was not certain 311:n%~ nrmy Ftcsr:; Ms. 

Clopton consumed in that time period. She believcd that Mr. CEopton p~uchased 3 12 j~ r !  r'i- ,J i' r tr.tlr. 

h i t  that 1 1 3 ~  entire 13 were not consumed betwee11 the two of them. Ms. Be1t:hi.r c . r t  l i y : + : r . k l  %?r. 
7 ,  

Clopton had a -'few," but was not cou~ting and co~ l ld  not say if a "few" waq thee,  f ~ t ~ r ,  i L r  : 8 ; : . m ~ ~ .  " 

-'u Tr p 5e. 

" '[I p- 66. 

' Z  Tr. pp. 223-29. 

Tr. pp 23a, 239. 

" Tr. pp* 230-31. 

'' Tr, pp. 223~32 ,253  
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Mr. Clopton, M5, Belcher, md their friend Ms. Mobely arrived at the Ilorel b c t ~ ~ ~ c ~ l ~  ':Y;"! 1 :;i;3 

'?:3O p.m. 'ik?ren they paid to mzer thc party, they were given "vouchers" tn  be exch:urgr~l !i:r 

.Irid;s.'" bfs- nelcIler tcstificd that Mr. Clopton did have some footi, " a Iittle hit.'' frfmrn rh?: ',;il?>~ 

n! thc. pa~ty just after they arrived." 'ley had dnnks with their bod.  51s. ReIcher ~~sc ; - .+ . r r l  L!r 

C Irjp[on oi:tain a beer. She testified Mr. Clopton \vas "fine." Illat lie did not hart. s!?c;r ei: ,i~c<:~:_:h. 

hfoodshnt eyes. or a s tumbl in~  gait, and did not smell of dcohol.'"~ dI, MS. Belcher obscn-fir \I:. 

Clopton have mo or three beers while they were eating over a period of 30 ta 45 n z r r u w  '" :23cr 

rhey finished eating, the three friends were pIaning to circulate through the 173rp 3. I ;  !! ::k,til:r 

excr~sed herself to the ladies room, w ~ d  when she ret~med, she discovered hlr. ("lopr: ln ?:at! 

v:mdered nfY by Iilir~seIf.~%r. Glopton uras in the habit of doing this." Ms, Belcher spcn t rhr next 

t ~ w  Itours lookiq for Mr. Clopton at the pr ty  hut did not see him again.1: 

M s .  Belcher testified that she had tbrec \leers at the  p a p  bat did nut feel into~ic.?.~:.?. :LT-a-: 

rsczl led seeing Mr. Galyen, an acquaintance, at the party, but she denied &?king >!fc .al;,.r:r t t:rt h c l j ~  

lrcr zet Mr. Clopton to eat.7S 

Drlling cross-examination, Ms. Belcher acknowledged t h a ~  Mr. Clopton's kmi 1;: s~12d  h-I. 

ever Mr. Cloptoton's death. She stated that tlie family did not aI101v her to enter hi:; kera!. :- '  She 

-- 

:O - Lr. p. 233. 

:7 Tt. pp. 73445 .  

.P 
+ +  Tr. p. 236. Ms. Bclchfl was asked rf Mr. Clbpron smelled of alcohol and rcs~oltdcd " Y o  " I?' l ' ~ ! .  -+~<-*LT 

1 5  surpnsrng in view of Ms Btlcher's testimony that Mr. Clopton had h e n  drinkin!? since 2 .00  p.m. 

'' Tr. pp. 237-38, 253-54. 

Tr pp. "238-39. 

I"r. p. 254. 

" Tr. pp. 2.404 1 .  
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~clulowledged that she hadpreviously testified that sheGgot intoxicated towxds elr: ~ ~ d r : r ! ( j i i  ; ~ j g ! j t  

L I C C ~ I . I S C  I \++as -- 1 continued dmbng,"l! md "my inte~ltion [was] to drink, to go out !hilt nicllc. , I I L  

X s .  J3elcher dso achawledged that she vomired that night, but not because shc tvns d~-irJ;:!~j;,'- 

2 .  Persons Who Might Hnve Seen Mr. Clopton after Re Left 'the Party 

On January 1, 1999, Ms. Patty Hsbes worked for " P d  & 3;Iy." a business ass~ci:brb. ti v.7 t ?,I 

I Ilz DFW htunationd Airport. She was operating a sh~itrle bus on t l~e  Terrrljnal4-E L ~ q l  !?.;re- 1u-q~ 

iriside tlzc airport. She obsesved a white male walking toward the GsFleId of t l ~ e  loop roac'lv~i:; E$c 

stopped her bus, opened the driver's window, and shouted at the nlan ta ~ c t  oFf thc ro:idway or be 

km:ou1d be hit .'?ccardin~ to Ms. Haber, the mm mumbled "thank you" or wolnds to that c i f t ~ l s a d  

kept walking.'" She stated "something was not tight. The man was no1 very cohertwt. -- 
s o r n e t ~ n p  was not ri&t.'*' She called DFW police oficers. She drove around tbc road~$  ~ i s ,  :uld 

saw the man sinirrg in a "rock garden" areanear the loop ro~tlway. Ms. Wakr ~01rFd rwt $95- [ti;, r r w l  

was dnln k, but he did look confused. I-Te wns not stumbling She Itad tl~c Impscs~ir~~i 5c v. as ! o ~ . "  

h,lr;. Ignber estimated the time to be after 1 2:00 midnigh?. sinct. that is when she began tmrk, a!td did 

r ~ u l  believe it was much later than 12: I4 Ms. Haber estimated that h e  Airport I Iyatt wr:s t:i r i m  

"a fowtI1 of a mile away" or "two or more footbnll fields" rrom the Terminal I - E  Luop R.cwlrvay 

wl~ere  she saw the man." 
- 

.'"K p. 248. 

" Tr, p. 249. 

j ? Tr, p. 230. 

'"r. pp. 6 7 4 8 .  

'O Tr .p  6S 

"' Tr, pp. 62-69. 

'' Tr pp. 69-7 3 .  

'' Tr. p. 72. 

'' Tr. p. 56. 
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During cross-examination, Ms. Haber estimated her interaction wit11  he n::m !:!%I- r j  if.<.; r ?!r.r; 

a rnir,utc," She recalled that his speech was slurred, and beca~tse ot'this. she th~rrg!t~~ tj t1~::11 I.?. 3 5  

~ c k .  She slated, "he was -- like he was going to fall When shc first saw 111 c nlbl'r 112 ;\.;I: j rl 

:he roadway." 

Ms. Haber was shown a photographs of a white male," but could no1 idcrltify ?Iti-!x a,., thc: 

m m  she saw that nisht. She indicated she man she saw was wearinp a red shirt,4e d a r k c r ~ z r : t ~ .  w i t l l  

JIO cuiit, wns .'very tall," and had dark, short haix.'" 

3.  Pcrssons Who Were Involved ]la or Investigated kfr. Clopton" 11Scalh 

Mr. McMiElm5" attended the Ncwr Year's Pmty at Responde~~t's hotel, urivi rl?: L7:. t ~ ~ r :: :< ,:j$ 

acd 9:00 p.m, on December 31, 1998, and leaving a t  12105 to 17,:lO a.m. on Janony 1. 1 sag. ifis 

w i f ~  had to attend the party In relation to her work for the hotel. He was not d r n k i r ~ ~  '' Vr. 

hlcMillan left the hotel and drove sou thh~md on the mainahport highway flntcmativ~al P::?l-:n-ay) 

!n h e  cenzer I R I I ~ .  A man appeared suddady On the right hand sidc of the ro;d-kx;- =rl  hccm 

jngping ,?cross, !Mr. M~Millan surewed to tlte riglit lo avoid the m:m. The n7m then -'did a:a ;:l)o~!t 

'' 7'r. pp. 79-80, 

'' TABC Exhibit # 16.4. This exhibit was nor onkcd into cvideace; the AW assumes they  ere ~ i c f i ~ r ~ f :  :>< vt. 
('.lopton. 

'" Tr, pp. 72-74.  IS description marches Mr. CIopton's physical description mrl rbc clrl: t ; ~ 3  Sc bmii31r 1h3l 
r l lphi .  

'' Mr. McMiIlan appeared aitb his attorney, Mary IVherler. Tr. p. 87. 
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I rkl:ri"- and [;FIT back d ~ e  way hc hod come. Tile man & ~ z e  in Fronr of Mr. McMj I Ian' s I chi r I;:.. ;:; :: 11, 

1 ;in over kli~~~.: ' '  

b. Officer David Ress 

Offices David Bess investigated the accident that took Mr. GlopZon's life. Thr: acci:.! rent t n~k  

1 7 1 3 ~ ~  about one-half mile south of the Respondent's hotel. Oficer Bess testiiica.d ~hilr hlr. r: ! r ,3>!"~31  

w:rs wearing a red shirt and dark pmts, but was not wearing shoes.>? The accidefit 1 ~ 3 5  c:r~i 1r.d st 

1,1:.?2 a.m., and Qficer Bess arrived on the scene ar 1243 a.m." 

During the cross-examination, Officer Bess jndjcated that he was jnvoI~rcd irr the f o ! l s ~ - u p  

;~i~estigation. H e  perfamed calculations for the accident report He sxid S ~ r ~ e ~ q t  Loktun 2nd 

(1 fl; cer Bouc her conducted h e  part of the investigation that itwolvtd questioning wit rlcs 5 ~ ~ ; .  t3fI'icr:r 

T':ess could reed1 rhat Sgt.  LoRon spoke with Michael Stephens or any of ~ . h c  Rss!~~i: J r % i ~ t * s  
I . 

bn~-tenders.~~ 

C. Daniel J. Konzelmann, M.D. 

Dr. KonzcImm uras a deputy medical examiner wilh the Tammr C c ~ u ~ l t j  lle~dicsrl 

Ex.unin~r's office /TCME),and performed the mtopsyofDa~id W. Clopton url JarluAu5: 1 ,  1%9." 

. . 5W. p. 109. The sigiifieance, ~f my, of the rni~sing shoes was not explored dkuing the ~i:*:u'in:. :me r : ~ n  
speculate that Mr. Clopton rentoved them at somepoht in the eveniog, pcrhaps when he \ ~ l a s  si:thg L - 1  -l!r -'I->. A: -:*-:r:!' 
es .Us Haber had described. or that they wcre forced from h is  feet ;is a rcsdt of h e  5 t a l  c o l l l ? i o ~ ~ .  

I' Ts. p. 110. 

" 'rr. pp. 1 1 1 - 1;. i\Ea repon made by Sergeant LoTr~n. Officer Rouchcr, or my orhcr orfi2i.l; h e r ! ) ;  ;h,i. UG \C. 

DI'S was ofrered by eid~cr pnny. 

'" T-C Exhibit WB, Trmscrcpt of Deposi>on of Daniel Konzeln~am, h.1 L) ( K m r r  En!a;r: 3 . 7 ~  p : r 7 ~ .  A. 

The Komelmann deposirim, and i ts  nunlerous exhibib, was adm ttted into evidcnce v ia  tbe A1.J's nrlit~xs at -hr. hexing.  
Tr.p. 33-36,andOrdgrNo 8 , R u l i ~ o r r O ~ j e c ~ i o ~ t n ~ ~ ? t . D ~ p o $ i t i o n  T e z t i t ~ ~ o f D r  DOII~A' . :  L::JLL.F~-F:::F~ ?-SI?C- 
Erhl'hfr.~ b4B 2 4C, February 4. 2005 
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!3r Kn~uelrnrum is a doctor ofmedicine and apathoJogist.s70ne of his duties 35 anicdiczi i ' : ~ ; r r l : i 17~1 .  

I:';(:. ii: conduct autopsies to determine the cause of'death, Dr. Konzelmann idcntificd Tl'cL3C' r r::jhir 

$4 as rhe rep or^ he composed following the autopsy.'6 Samples of David CPoptort's Z~iaod, r.1 r ruojis. 

and urine were collected for analysis during the procedure 13r. Kvnzelmann conduc:tcl <'' in I71.. 

c;:.nnzeImann's opinion, David CJopton's cause of death was "blunt force injl11,iec kr: t.? > r  

vcl~icle - pedestrian cc?llision." '' 

Dr. Konzchnaln opined that a 0.31 blood alcohol concentration was "sipiifica~~." an41 Ihar 

its d;mgerousness "depends on the situation." A person with that concentration w-owEd b,: 21 risk fin 

rz hrghwar." In his opinion a person with 0 3 1 alcohol concentration would p:~.;zibly ~*~:hihii 

"staggering gair, loss of coordination, slurred speech, confusion, [st upor] perlraps." ' ' 

d. Dr. Angela Springfield 

1 .. Dr. S~rineficld has been with the TCME for 20 years as the chief tosicalcrpisr ~1~!d has - 
v:t rked as a toxicoingist for 30 years." She holds a docforate in phimnncolagy 2nd ~<)~i::ol ) d - k  t!v+i 

is one of 1 50 forensic toxicoIogists certified by the American Board oFForensic I'oxicoIupi TI:,.' ! 1 3 .  

Springfield trains the technicians in the TCME laboratory and perfoms all of the &lilt). I i,%j?*-. 

'' Kanzebnann D e p  , pp. 5-6; TABC Exhibit P4, Autopsy Repo~t (Uepositron Exllrblt A ); see r r : ~  T :tPt: 
EAibit 64A. Cetiificd Copy of ~utopsy Report. 

" Sonzelmann D g o . ,  pp. 13-16. 

'" IConzeh~ann Depo., p. I I .  

&' Korlzehnm Depo., p. 20. 

": Konzelnlsnn Depo., p. 2 1 

" Tr. p 16; TARC Edibit 41,  C.V. of Anpcla Springfield, Ph D. 
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She reviews each case and endorses each 

Dr. Springfield explained that the body fluids analyzed by her laboratory orc e:<tr:~l::cd cr 

coil ec~ed by ihe: medical examiner. The laboratory uses a lread spaw gas chmmato,gaph t r ~  ;t:~ h ? ~  7c 

h e  contcnts of blood, vitreous fluid, and urine." Dr. Springfield iderztihd TARC,' 1hhi hi t ;!,1 as :he 

t~xicology test results of David W. ~ l o ~ t o n . ~ '  The tests were prfonned on lmunry 1 .i , 1 P';? ' ' 5 t jr: 

reviewed fhe test results and approved them by her signanren6" 

Mr. Clopron's vitreous fluid (fluid from the inner eye) had an alcohol concenha tio!l c:) .f 0.3 UO 

grams per 100 miIliliters. His urine had an alcol~ol concentration of 0.360. His b lmd  had rn z!cohol 

cr~ncentralion of 0.3 1 0 . ~  Dr. Springfield interpreted the alcohol analysis to ind~care Mr. 

Clopton had been hnking for "a period of time, a t  least long enough for the ;Ilcotlol i:rws!t:ne(J to  

Inve been ahsorbed into his system and to h e  almost reached eqlu tibrium."" ~"llccrmlir~ id-: Dr. 

Springfield, when a person has absorbed all the alcohol in his digestive systa~l  tl;c *+.l t~er~us 

concentmuon tends to be higher than the blood concentration. Mr. Clopton" vi t reo~~s  cnn~enmtion 

((1.30) was very close to his blood concentration (0.31), indicating almost all of t i~c alcchnl iri ILjs 

digestive system bad been The higher urine concentration indicates th31 J l t  t t , ~  t7cgun 

ro excrete alcohol fiom his system?? Dr. Sprin$eld opined that a person with n 0.3 1 t i  I o ~ 111 r:obu1 

concentntion is "severely intoxicated." For some this level could bc lethal, for others a p!r:$rsi;-:: I rn,.;l 
-- 

5' 1 ' r . p ~ .  15-16. 

" Tr. p. 20. 

" 'rr. pp. 21-22; TABC Exhibit m-. Toxicology Test Results of Dav~tl W.  Cloplun. 

" T r .  pp 24-25. 

rj.. p. 22. 

'* Tr, y 26; TABC Exhiblr #2. 

". 
' Tr. p. 28.  

-- 
* Ts. p. 28. 

'' Tr. p 28. 
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~ u c l l  ns driving ~ o u l d  be risky, for others there mi@ be ''gross motor impairn7ent.'- nrtJ ' a - ~ : :  1 .;4:1!;, 

in~pai merit of j udpen t . "  The level of risk would depend or1 thc person and Bie actlvip ac,c(-lt; Ii 

fn Dr. Springfield.'* 

e. TABC Agent Tricia O'Cayce Rutledge 

. . 
TARC Agent Tricia O'Cayce Rutledge prepared a report of her in\.c~tiga~lr 1 1  I 

' 
.i; 

documented in the report, Mr. Clopton arrived at the DFW Airpofl at 833 p.m. :virl: Th.45 7:cici:cr 

;td their mutual Friend Debbie MobIcy. MI. Clopton arrived at the hotel at approxjmntel y F:l )t) p.m. 

Agent Rurledge quotes a statement Ms.BeIc11er gave to DEW DPS i m  which Ms. Belcbcr s ~ i d  hfr. 

Clopton ''tvas a little too tipsy for the amount of drink he had so 1 assumed hc h : ~ d  ;Ir: emFlty 

s;on~c?ch.'' 

Asen t Rueledge documented that die garage where Patty Ha bcr saw the man wal'h-;ni~ 1:- I rc.3.r 

the entrance to the hotel. nnd the location where Mr. Clopton was l-ttn-over is ne;lr the rrtn!;, !'?crling 

from the hotel onto South International Parkway. She recorded that the cost per person fur the Ye rv 

Year's palty was $99.00,'~ Agent Rutledge asserted that there werc no other permiflid I c : : : ~ ~ ~ o I : s  in 
-* 

ti12 "inmediate area" where Mr. Clopton could have ptlrchnsed alcoholic beverazss. 

f. John Clopton 

John Cloptzln is the father of David Clopton.'V~ohn CIopton identiced 'I'h i- j::l) i t  + I '4 

- - 

" Tr. p. 30 

-. TT, pp. 129-?0; TABC e28. 

'' T M C  Exhibit US 

'- TABC Exhibit $28. 

'* Tr. p. 98. 
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nr n record of his son's bank account with B,.uzk One.'" -rile record is for D.:;"i~l  it^^^ 5 

voosactions from December 23, 1998 to January 26, 1999. It shows a purcllase frira 1!i7 j i yan  

tln:cl. DFW Airport, of SJO6.18 on December 31, 1998.Lp 

a. Dr. Gary Wimbish 

Dr. Wimbish 1s n toxicologist and is board certii3ed in forensic t o ~ c o l o ~ . ' V ~  p r c p a r q  h ~ s  

icstirnony, Dr. IVhbfsh  reviewed n number of documents: Dr. Springfield's toxieolo~v .. . rr:r?i>rr, Klr. 

Konzslnrm ' s autposy report. and hh. Clopton's medical history." 

Tile toxicology repofl prepared under Dr. Springfield's direction was si gnI 1ir::;r ! T  t -  ! ' I -  

'k'i'imbisll. Like Dr. Springfield, Dr Wirnbish determined that Mr. Clapton w s  sri l i  ,I b~:r  ;-~,.i:,! 

I 1 ' alcohol at the time of his death.'" He copcIuded that Mr. C.loptorr wnuld h a ~ c  ~ C C C  ~ I I K ; . . I ~ I ; <  ffir 

'"my ho~us,"  "more than three" hours, and "probably half a da j ' to have $1 S.loo!l zlcekcll 

concentration of .  3 10." Dr. Wirnbish calcdatcd that 1W. Clopton had the equivdent nS ! h ;!rinks'' 

in his body, and he would have been drinking at a rate faster than one drink per hour.'" FSr '?l'ln~l:ish 
,. . -- 

" Ta. pp. 99-100; TABC Exhibit $18, Bank Recotds af David W. Clr~pton 

Y " ~  pp. I 00-101: TABC Exbibit P18, 

'"'Tr pp. 353-56; R~spondent's Exhibit # 1 ,  C.V. of Gary Whlbish. M.D. 

'' Tr .  pp 136-57. 164-66; Respondent's Exhjbit F~cmai Basis of Opiniom of Ciwy SVin~brsI;. 1). 
[.4utopsy Report. ~ ~ c o l o g y  Test Results of David W. Clopton, Medical Records: Arlingon Memana: lJcsp~l-nl, 
hfetlical Records: Eric H o f i a n .  M.D., Medical Records:HCA Medical Ccnrer oiAr lington, Medical 9 ccord:. P:lr klsnd 
FSospiral, Mpdical Records: Frecrnan Center, Waco]. 

'' Tr. p. 158. 

'' A drink is the equivalent of oue tm-ounce bcer cne 4-ounce glass elf wine, or I -ounce 0 1  i oc p or I i I ~ ' : J  i i .7)  

rr. I? 158. 
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huther concluded that in the last hour of his life. Mr. Clopton con5umoed betwasn r v l t  a11cJ i j t l  cc 

dril&s." 'Mr. C~topton> bbloodalcohol concentrationdid not change sienificmtlyd~m~p the ~ ! n : - t ~  

Iir~urs o f  his life m ~ d  was higher than .250 during that piiod.'" 

Persons who have a Iustory of drinking to the point of intoxication develop tr.li.rmt. f. i e , 

-I,,-. LI*V ~ ~ n t r a l  -. h nervous system adapts to the effects of alcohol, Dr. Witnbish explained, i71e -?d!lE:t=r 

It.;ms to hide or mask signs of intoxication: he widens his gait while walking, \riic:;:; ki:- srn!:ce 

while standing, choscs his words carefully, and speaks slowly, all in an attenrpr. to  ''i:~.u;frul ['ru:;] 

e~vironmcnt."" This "learned behavior" dlows the drinker to "IE acc.epted in socb:ty ~ 1 l i I  s!jIl 

rn~inta in  Jligh alcohol concentrations necessarf' Tor As a student and as a pmc~i tir7nr:r. Er .  

CVrmbisl~ has studied and taught others about the "effects of alcohol, its prcsentalj on. jl s ; r~ tn? . ;~  ~ i l n i ~  

:ind alcoholics ability to hide or mask those.'" The literature in alcohoI toxicology dClnnnst t ' i t ! ~ ~  

:I "ph~nnacul~gica l  basis, a scientific basis, [for] tolerance artd adaptation of the central I I ~ ~ ~ D I L T  

I s:;stcm." 7: Olle study dem~nsmted that pained police officers c o ~ d d  rror reliably TCCO.:.:!~ ;r* r ~fl'.?\ f' 

I or "c0nsma~e"dr inke r s  without the use offield sobfiety tests.q? Other studies r!n &i:ri!~nI t i + i ~ : r ; ~ r r c ~  

showed that medical, doctors could have diflic111ty recognizing intoxication in alcuhcll ;c.:::~ 

Pn Dr. IVirnbishys opinion Mr. Cloptan was an alcoholic and clinically dep~ndem on 
- 

" Tr, p. 161. 

'' Tr. pp. 169-70; Respondent's EKhlLit #3, Goldberg, L., Quu/ilor/vtl Stardres on ..Ilcnhc! fchrc7.:~ I =  : I , ! ~ J F I .  

5 .I\CTA PFSlOLQC.lC.4 SCAVDC*JAVICA SUPP. XV1, 95-1 27 ( 1  943). 

TT~. p. 170; Respondent's Exhibit fisQ, Brick, J.  8 Carpenter, J., The fdcnlfli:ntiot~ c!f.-'.:.,. hr:! !:~:':lr:,.::tt?n 

61: P ~ ) h i e ,  25 AJ.~OI-~OUSM: C L ~ ~ C A I ,  bm E X T E W I ' ~  RESEARCH 850 (2001 >. 

" Tr pp. 170-71; Respondmm's Exhibit H 5 ,  Excerpt: Mu~avani; A. cSr Eaymoa, L.: H ~ > ~ t i . ? r ) t l ;  fil' firup 
f,trrruc,ioa; Respondent's Exhibit #6, Except: G. Schlnlrlt & G .  Schmidt Em,%ricffl K i l o ~ J ( : i J ~ c  . d f ! ; r v -  (."b~k~-L"!l$: '7 

I -  r,"l:ronrc .4!~0170licji3r f i ~ 7  Years, Erom 32 RLUTACKOHOL 268-273 ( I  995). 
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alcohol." He based this opinion on a review of Mr. Clopton's medical I~istory, pxxticu!arEy t Il.rr I ~ i g ~ t  

I 9?8 He fotmd a series of events demonstrating "dcoho1 dependency or decidcr! p r h  lt.:n.: :h 

alcohol to where it was affecting his life,''% md "adiagased conditionnf s diseasc crf a ! ~ ~ h r i i  i s m  "" 

Rased Qpon his experience and training and his review of Mr. Clopton'., ~nedicnl r~ccbrds. 

"and chis very high bIosd alcohol concentration. of him essentially being able to walk aith i : ~  t liij~h 

blooct alcohol concentration," Dr. Wimbish opined "withinreasonable probability dtat [MI-. CIqytl\!lj 

had developed the abilitytcl hide or mask the signs of intoxication a11d u-odd not q > y ~ ~ r  i~:~:-+f:zt:d 

tr? rhe average perssn.''~ 

Dr. Wirnbish ooncedcd h t  an alcoholic can display symptoms of intoxication." F-ie agreed 

!hat Zvlr. Clopfon might even have been "~masked" that evening.'" Dr. Wimbish Turtfa~s e pjncd 

that a TABC trained server might not be able to recognize in~oxication in 3 p m o ! ~  1 i!c MI. f. 'lclykm, 

rmcl the only way "to have some idea is perfom n field sobriety tesi.'''O1 Counting s pr?rr;on- d; l tlk.; 

) might not help, as "often dcoholics are very cunning of getting alcohol without going ilir.oae$ ihc 

"' Ti-. p. 166. Referring to Respondent's Exhibit #2, Dr. Wirnbisb nored that on March ? 2? 1 QqS Mr . 
Clopton sough1 admission to h e  Freeman Centtr D.E.A.R. unit, rn Waco, Texas. The physiciat~ nulel2 thzt Lit. (:I ~pterl 
1ep~7lteif a ddly alcohol idtake of If3 to 36 beers. Tr. pp. j 64-65. Mr. Clbpro~ stated he  d r a d  darl y. , t r > d  hs?. 
e~erienced memory lapses or blackout, shakes or man, and illnessdoe to use of alcohol. FIe reportcrl dri!ztci:~e 5: k:r: 
noun, missing pjanned acriwtia or meals, fighting due to oialcotiol, and drinking at urork. Kcspr~t:dcr:?'s E ~ : l ! i f ~ ~ ~  
$2 On Ime 1 8, 1998, Mr. Clopton was admirted to Parkland Hospitnl In DaIlas, T c ~ n s ,  for a >w she: vl(,zntl z r ~  hi; 
abdorncn, His alcohol concen~ation was 2 2 8 .  Tr. pp. 165-66. 01 JuZy 13, 1998, Mr. Cloptoil w:lr , ~ d : ~ $ ~ t z d  (0 

Cc!umbia Medical Center in Ar.lington, Texas, after being fourtd ~mconscioms. His alcohol concmrratic~~i war i t 4. 'Cr 

p 166. Mr. Clopton ww counseled concerning binge drinking, Respondear's Exhib~t $2. On OctuSer 28. l?'JS, *lr 
Clopton was briefly 8dminPa to mlingtou Memond I-Iospital under a cliagnmis of alcohol deptudency 3-r. P+ I6h. 
M r  Cloptan's chief complnnt was be "wants help with ~lcohol," and had not slept in a wee16 The doctor's din~~tosib: 

V'RS "nicohalisrn - binec." Respondent" Exhibit #2. 

In' Tr. pp. 177-78. 
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SJrilr: person or Direct conversation with the drinker n~iglt  not help.?.' J I r .  i: I v!l i .  I ;  

, . brlntet! that even though a person like hb. Clopton has n tolerance lor alcohol arid is !i~a,-.la 1 1 : .  :,is 

hrl.:ar:ior. h e  w-ould still be intoxicoted.Iw 

b. Nancy Znmorsl 

hIs. Zamora, n Tennessee-certified-a1cohol-~esver trainer, opined t l~a t  an aJcuho!jc i-; not 

likely to exhibit "common indicators" such as slurred s p c h ,  merltat c o n f i F ~ i o t ~  inqxi!-<d mLft r,: 

skiljs, dishe~relrnent, impaired balance, and s i p s  of nausea or lass o f  b1:ddcr and bowc1 ~.i.~~~tr~'l'"~' 

bea~use  of tolerance and rna~k ing . '~  She agreed, hawever, that at s tme  depca oi'i,itou!~;:::.~:i. e:a:_.rj 

R hard drinker wi I1 begin to exhibit some of the indicatorsaTF" 

4. Discussion 

Thc Staff asserts that Mk, Clopton was intoxicated at Respoudent's party. t11,it R cspi r l d y n t  

sc,ld or delivered alcoholic beverages to him, 'and that Respondent should have de?ec ted t h y  he IVRS 

rntoxicateil, btlt did n~ t . ' ~%r .  Clopton's BAC at the time of his death was . _ J  10 and expea 

vnrdical opinion was that he had been drinking for n long period of time that night hL: C,Yxlyen 

lo' Sr. p. 138. 

I"' Tr, p. 179, 

'" Tr. p. 763. 

'" Slag makes a similar argument wit31 rcspect to bb Galyen and unnamed arhe~s who 313 17.1~cl 1 ' - -  r. I v y .  hf!. 
1 - i;alya?'s sobriety or ir?toxication were riot an issue ]TI the hearing except a$ they influenced ?*:re ~.,II,.*,: ?*r-Jl a ~ ~ d  

bzlievsbilitv The focus was on Mr. Clopton AII~ should ].ernin there. 
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described Mr. Clopton as exbibitinp some of the classic signs of intoxication: being sluplsy, vtlt of 

c ~ n t r o l .  incoherent. and having a dnlnken stare. Ms. Haber described the man she saw (assuming 

i r  ~m::Mt. Clopton) asconfused, sick, and Ilaving slurred speech. She thought hr  vmra.s ~ . l t ; ; r l  : I i . i > ~ ~ i k  

or on drugs. 

Staff concedes that there is no drrect evidence that Respondent delivered a n  ~ I c i h a l i c  

Leverage while Mr. Clopton was intoxicated but argues that t h i s  fact has been dcmonstrarcd 

rircr~mstmtially. Mr. Clopton's high BAC, coupled with the rndclicnl opinion that Mr, CI:lpcrz had 

k e n  drinking for a long period of time on December 3 I ,  1998, a i d  llad consumed one ?<I lltrer: !leers 

it, the hour before his death, compel such a conclusion. Stuff asserts that Respondent s!iould have 

{Ictzcted Mr. Clopton's intoxication primarily because Mr. Clopton was "obviclusly inrv:ira;cd. + 7  

does not make m y  citation to Chapter 2 of h e  Code and its narrower definition of '-r,?>~iij~~siy 

intoxicated to the extent that he presented a clear danger to himself'and others.'""' Relying k i t 5 i i ~ . . i 1 ~  

on PA?. Cmlyttl's descriptions of Mr. Cloptor1 during that evening, Ms. H8ber7s descrlpticln i ~ f  the 
i 

m u  she encounrered, and Dr. Sprinfield's testimony, 5 taFT argued, in effect, that Mr Clrlpto! t vra.~ 

a dmger co himself and and others. 

Staff takes issue with Dr. Wjmbish's opinion t11at Mr. Clopton masked the ri'I'c.c~s r?L;dcs!I~.ui 

on that night. First, Dr. Wirnbish did h o w  about Mr. Galyen's and Ms. Habcr's !eslilncr!:; .2n3 

tha? they testitkd Mr. Clopton was, in fact, exhibiting common In(licatars of into>rica?iu::. Src!>rid. 

the medical hisfary relied upon by Dr. Wirnbish demonstrates that Mr. Clopton e.uhil?i~cd !ndic:tnrs 

~jj: iqtoxication to the doctors who ministered ro him. Furrher, Staff notes that Dr, YX?irnhish's 

s~~thoritntive texts state that intoxication indicators are "less o b ~ i o  us" in a h t a w  cIrirrker. .*' ;lnd ~11at 

tl~e "principal factor govereing the degree of intoxication or alcohol tohrancc is the 1:t:ighr nf 

the blood alcohol Ievel."'" Staff discounts Ms. Relcher's contrary descriptions uf I\.+:- r:'!rkpt!v !:a 

- - - - - 

1 ~ 9  55 2.01fi){1) & 2 03 of the Code. 

''O Respondent's Eduhib~t #3, Goldberg, L., Quali~uftx+e Srudies 011 A!rohol ToIevrrnre ir  .4?r;~. 5 .?CSA 
P~~sro~OC;rcn SCSL?+!!~KAVJCA, Supp. XVI, p 95 (1 945). 
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h e  basis that her testimony is mreliablc. First, Ms. Belcher by her admission did EGE :ti. hls 

C?lopton afier 10:00 p.m., the time after which Mr. Clopton appeared to be intoxicatrd, acrnrtlii~g lo 

.Mr. Galyen. In rhe alternative, Staffasserts thar Ms. Belcher misrepresented herself: shc knew b l r .  

rlopton was intoxicated and requested Mr. Galyen's aid in getting him to ear, somethins shc denied 

31 Lhe hearing. Further. at the hearing Ms. Bclcher said she was not intoxicated ::t t!;c jvnj.. ~ c t i  

thorlgh she had previously testified she was intoxicated. Finally, Sta f f  asserts Ihaf his. Relch r~ .  jl; 

prejudiced ngainst Mr. Clopton's family and fiat her prejudice solnehow made her testirnonv la:?;s 

fort1night. 

Shff  argues that Respondent had insufficient persolme1 for an "over-crowded+' even! and thus 

w a s  imabt e to detect Mr. Clopton's intoxication. Respondent had 120 stnffwrkin~ rile p 3 q  whic!~ 

was attended by 2,100 persons. Of the I20 ernp1o)leeq approximately 50 were C A F J  tramerl that 

day. A ratio of 42-10- 1 guests to servers was inadeq~mte, Staf f  argues. Staff concl>idcs 1l?3t 5i nce 

ttlcre were two complimentary bars at ththc party and that the alcohol was (in Mr. C.;a!ycn '.: u~- l r .ds  t 

''free flouing" and "'all you wmcd," Respondel~r had set up an illegal "buy-in." Ti~i.; p:omr;tcs 

intoxicat~on because there was no way to monitor the number o f  alcoholic bevcrases 5eme.d to a 

FUPSt. 

Staff claims, based upon Mr. Gnlyen's testimony, that thmc w a s  no S F ~ C ~ I ~ ~ V  o r  >t :~Ffins  on 

h c  fluor of the event. Uniformed officers werc not an the flocgr, according to Aperlt Ilu~lcdge, 

Accardiagly, Respondent could not monitor the number ofbeers Mr. Clopton har";rhat n@t T?IY!' 

were r n d t  iple bars available to the patrons of the party, with different employees at eacll bar. Snff 

concludes there was no way for Respondent to monitor the number of driilks a guest 11ad tf?n.;u~ned. 

Staff argues that the eight Gorrpon plan Respondent alleges st followed was ixladqtutc First, eight 

alcoholic beverages are sufficient to cause htoxicatiorl. Second, Staff specdares that g ~ ~ s t : :  i:ouId 

transfer coupons to one another, dIowing one guest to consume niore &an eight drinks. !-ii~aily. L k  

i;:bernc did not work in Ivlt. Clopton's case as he presumably had 16, according tc~ Er. Cl'ira!:11;f1. 

Since Respondent's servers did not engage Mr. Galye11 in conversation, as 19'. C;:~?;JCII 
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tcst~fied Staff assumes the same was t rue  i r h  respect to Mr. Clopton. Staffrelies rm M r .  Silpbeils 5 

adnussion to Agent Rutledge that lhere were self-service bus at tlie party (an adnlissicri) dr-r~ ir. l '.%\ 

IW. Stephens) combined with Mr. Gal yen's testimony to conclude that Mt. Clopton st:rj.rri i?: rnscl!' 

alcohol to beyond the point of intoxica~ion. 

h. Respondent's Argument 

Respondent asserts that Texas law offers little definition of t  he tcmm "intoxiciltril ~ C F S O Q "  a:; 

used in 5 1 1.61&)(14) of the Code. Raspclndent cites Fay-Ray Corporrrrion :I, Tc.r. .-.Ill LJ. &t--v 

Con1.w 'n,"? as requiring proof of an interaction between the pennittee's server and thr alieged 

bit~sicated person to show a violation of 4 1 1.61 1b)(14). ResponcIent notes h a t  T,.G?C'::, alcohc! 

seller training requirements (and Respondent's CARE and ,Ms. Zamorn's TIPS pragramsi, and its 

re!y~lati!.tions~ '' emphasize the need for servers to look for comnon indicators of intuxiczt ion. 

Accordingly, the Staff had ro prove "some act of service by a Hyaa bartendtr ?o .I p:rbnn 

dcrnonstroting signs of intoxication," and demonstrate what Fulr. Clopton's demea~wr spas like md 

v.-hat transpired xvhen he ordered a beer. Respondent argues that no such evidence ir: fisLrai! :r. thc 

record. To the contrary, Respondent argues, Mr. Galyen testified that nn cnch occxsion b a r  he SAW 

Mr. Clopton s c ~ e d  h~ Respondent's servers Mr. Clopton appeared sober. 

R cspondent r e b u r s  Staff's argument that since Mr. Clopon's BAC was .? ! 0 at. his dcnrh. 

he !-nust 11ave becn served by one of Respondmt's servers while intoxicated insisting it is more 

pEawibIe that Mr. Clopton was intoxicated when he arrived at Respclndenl's pmy. llbc rt.c:)r~'i :as 

a wllofe demonstrates that Mr. Clopton was an dcoflolic who commonly con~~lltled 1 8 clr rsl nrr  hccrs , 

n day. and that Ms. Belcher suspected him to have been drinking hcfore 2:00 p.:3! n~e medical 

experts a g e e d  that Mr. Clopton had been dridung for "3 period of time'' b r f ~ r c  !u; rle:irl?; Sr. 

Wirnbish estimated a half-day. According to Respondent, "it is quite conceivable rl!n: ci;cfi if 

-- 

! " 959 S.W.3d 362,366 ( T e x . ~ p p  -Austm 1 998, flo writ). 

"' t 6 TAC $ 50.3(i)(5). 
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C:lo!~rr~1t had never had a single drink at the Hyatt . . . his BAC would llave sli]] bctn extremely 

high. " 

Findlq., Respondent posits that Mr. Cloptoo had the ability to mask the  s i p s  of ii'Iif.l' i i n t i  <)~i. 

Ycspondcnt should not be held liable for serving alcohol to a person with a high R A t  ir.lrlr ha:; : o 

s i ~ q s  of intoxication because they are masked and could not bc "unmasked': '~vithout stlnle rjeJd 

sobriety test or blood test. Such a ruling wo~tld be "absurd," would fly "in the face of cornnmn cornn,onsPnce 

nod must he avoided:" Respo~ldent concf uded. 

1. What docs "intoxicatian" mean? 

As noted earlier, the Commission may* cmcel a permit if the bolder delivered rul ;tlcr~ht7lic 

5cverogc to an intoxicated person. Cnder the criminal Iau-, "intoxicated" means either ni?f havine 

Ll~e ilonnal use of mental orphysica1 facultiesby reason of the introduction of alcohn! i:ltc the b ? y ,  

or having an nEco110I cclncentration of 0.080 or more, and il~e TARC has adopled th;: Pcnal CoA*: 

rlefinitian of "intoxicated,'" at least with respect to server ~ n h g  prn,(rrwns authvrjv<:d ly sectiotl 
. . 

I 06.1 4 of the Code,'" Texs  courts have determined that the mcasured "aIcollo! Coz~Ct'=r;~t!irl!" 

st;mdard is a separate, independent, additional way, apart from the "loss of normal use'' :;!a:>d:~rJ. to 

prove the fact of intoxication.'" In other words, a person who possesses :in alcohol concentratron 

orcqual to or pester than the legal limjt is intoxicated irrespective of whether ht E~ls nOi. O r  appears 

lo have nut, lost the normal use of mental or physical faculties !Ib 

I I d  See fcloendes 1-3, above. 

' " .%-herlie v. Srare, 689 S.W,2d 294* 296 ( T x . A D ~ .  - Hous.[ I "  Dis1.1 19$5), affdpct* cvrionl. 7 1 5 S. W.2rl 
653 ITcx. Crm. App. IW6). 

[ I 5  Reardon v S~UFE, 695 S.W.Zd 33 1, 333(Tcx.App.- Haus [ I "  IIllrr ] 1985: no wnt][' 'sua-~r: ptu!i~Plits 

3 operntion of an automobile while the person has an al:ohol concmtmtion of. 10% or more, rcgnrdless of t h ~  :eve2 or 
-. bailily ~mprlirnlent"). 
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The legislature and t h e  c o r n  have dmwn distinctions between various degrscs L-f 

rntrlxication. In defining a private cause of action under section 101 -63 " h f  the Code. :!t. I ' c ~ z s  

Supreme Court hcld that since "inroxication" was then not defined in tho statute, it w3s t o  he gi\rcx 

its cornnronly tmderstood meaning - 

a condition when, due to the  consumption of alcoholic beverages, a person suffers 
impaired rnentd or physical facultjes and a resulting dinlinution oi'the abilip fotJ-ink 
md nzt with ordinary care."' 

The court" decision in El Chico predated tl~c TABC's adoption of tlre Pcnd Code de 1 % ~ :  ~iw of 

' 'int~xicated."'~~ At the same time that the ET Chico decision was rendered, the Texas l e ~ l s l n t u r e  

en'mted Chapter 2 of the C~de . '~ '  This chapter provides an exclusive remedy against the person or 

---.xtenz cr~tl ty that pro\ided an alcoholic beverage to a person who "u-as clbviousfy intoxicated to th-. 

I l ~ i i ~  he presented a c l w  danger to himself and otlrers."'?' In a similar fashion, wlule ba!tirlk: dl i .  in:: 

\r-llilc intoxicated,'" the Penal Code also prohibits a person from apperrrin~ rr, r~ublic "\vbi2c 

I rntn~icatcd to the degree that the person may endanger thc person or another. 
- : 1 3  

Two SOAH ptoposaIYs "for decision (PEDs) have applied the EJ Chico definitjon of 

' I '  '-A person commits an oflase if the person lcirh criminal negligence sells an alco!~oljc ht.1 el  sgt. i I ~n 
Ira3j1uaI dmnkud or an intoxicated or ulsane person.'" 101+63(a) of the Code. 

"" El Chico was decided in June 3, 1987 Id. at 306. The yrovisionsoftlre seller trainin~;progt.-m w + r ~  ,~ri:ry~ri~ 
:O bc effective November 6, 1987. 16 'SAC 5 50,l (l)sawce note). 

""s noted abwe. Ei Clrico was decided in Junt 3, 1987. .Gee bomotc  1 19. Chsptcr 2 7t'thr C0.i:- !um 

r ~ ~ ~ t t d  effcctivc Jlme I 1 ,  1987. 5 ?.,GI of the Code (so~uct note). 

"' g$ 2.0'l(b)/13 8 ~ 2 . 0 3  ofthe Code. 

''? TPC $39.04. 
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"intoxicated." "' TWO other SOAH PFOs have applied both 81e EI c.Yijco definj tiou x13, t E:e P e i : ~  7 

L<.lde definition."' A number of PFDs have made intoxication findings without reii.rc;ncct fc. a:]? 

r~bjcctive strnldard.lz6 Two PFDs have applied the Penal Code definition of intoxicated. r . ~ . .  ~ ~ l t  

having the normal use of mental or physical faculties by reason of the inhodlaction of ajc?!?ol. " '  

l l r e e  other PFDs have considered and applied t I ~ c  3IcohoT c~ncentration standard .'" 

Respondent urges the adoption o f  a two part defmition of intoxicated: "sorncr xc. t 1.1 Fscn-ici: 

hy a TiIyatt battender to a person demonstrating signs of intoxication," citing FayRny C~rpor~f i i l r z  

'3 S O M ,  Propossl for Dxisian, TABC v. Stmn'm Kqv WiRley &,a Boar .Scoot rC Oocw~~~:., r): lckr t :?o 
Z S$45-1?$8 1 , p, 6; SOAH. Proposal for Decision, TABC v, ~dajm'e 3ecrhireHaldik cVb lo  E/  Trn!~ic;ul. l)t,c I;,:: :'!n. : SS 
98- I '.%I, p.  6 .  

17-' <OM, Prop09dl for Decisibn, TABC V .  M o ~ c a r d  Horise, Irtc. d/b/a Hurricane Hor~:~Oockel N 0 .4  5 X -06 - 
1 OOS, pp. 5-6; SONd, Proposal for Decision, TABC v. W F m  Inc, &b/o Szrgarli, Dockct No. 458 97- 1 255, pp. 1 2-1 ? 

- r!%,:iI Code defmirion is n n  conholliog. but it docs provide some plridanc~ as lo what the Sbte of  tern^; B d r  ir  
~nrorication when one is dr~ving). 

'" SOATJ, Proposal for Decision, TARCv. Mnn~lelJT~rrmdc: d/b/a Nero 5 CocklarlZourt~e, Dockel so. -1SS- 
!16473P; ? O m ,  Proposal for Decision, TABC v, GEri Ltii C * o ~ n p a ~ ,  ct ol #n/a Crabby Jocks, Dock&: K o  i! 5Y-33- 
Ofi07: SOAH, Proposal for Decision, TABC v Gracielu Grrona Ontiueres d/b/a L*Jric~no hfapc ,  Docl;et :*:I. 45K-00- 
0351; SOAN Proposal for Decision, TMCv. Ephcrt S r m ~ ~ r s ,  rvc., ~ % / u , ~ ~ ~ E ~ J o I I I L N !  Tavern, Doc.l;ek LjF-PC"- 
0 197; SOhI.1, Proposal for Dccidon, TABCv. RosinuL. Dweaud/b/a Guorge JV:whingto~ Lor~n.~? ,  DocG~t Nn. 353 0 I - 
1577, SOAH, Proposal far Decision, TABC lr J* Yorlg Stephem d/Wa The / -~OIISE,  bock?( NU 4 5 g  0 1 -  l .y7*2- 

NT)AH, Proposal for Decision, TABC v New Vicrorin ~ . i  C ,  ct =I &A/a Bettnifm 's, Docket No. 45 9-02-.' f l)Cj 

'" SOAH, ProgosalforDecisim, TABCv A &RFk~rerraitrnre!~t, Im.  c . V h l a A l i c e F ~ ~ S . D o c k e t Y r ? .  c5P-0:- 
1 G5O, p. 2 (applies I CITAC 950.2 [not having n o m d  use] standud to 5 I f .6 I (b)(l4)); SOAW. hclp~si~l  for De~ision, 
73BC v. dib~lnn Realty, Inc. &/a King's,Y, Docket No. 458-03-4304, p. 4Eapplies 16TAC $50.2 jnnl having nonnal 
use] stmdard to 5 1 1 -6 1 @)(14)); see arm SOAH, Propom] for Dec~sian, TARCv Domtngo Gorcla, Jr. ~ ' ! J L ?  Thr, TTE it!<. 
Tjocker No.458-98-1735, p. 9 (applies a ''tlot. having normal use" ~tandsrd without refcreme to sfztutc or ru!~?. 

la' SOAH. Proposal for Decision, TABC V. M ~ J - I I ~ ~  House, 3nc #h/a Hurrlc~m Hmry~Di~cL e t N t*. ji -Q6 

IOOS. FF. 5-6 (applies Penal Code definition o f p . r e  iutuxicati~n; "it would bo absurd to i p l o s c  tFte ct;rrc<r cf,;fi:~~l~il!~ 
when j~r Jginp whether Mr. Sparks' was intoxicated. It mu!d not be clearer thtit h h .  Sparks' blood a!col~o! I t v d  :II the 
fime ofthe accident OR November 23,1995, exceeded, by at ]eat half, the stand a d  set out m the Pet!3? C.t.l!!t. I tJ? ?J v s  

of lfle State of Texas, h b .  Sparks was drunk when Mr. Cottcn was k i l I d  "$: SOAH, Propow! for Dtcisnn. :-:I:C 3'. 

Yolnndg Q~lfnionart/b/a ?he Tqa Bar mdResravrunt, Docket No. 453-03-4305, p X [applies 1 6 l 'AC $50.2 [nai hsving 
nt~rnlal  usel stmdard rind afco110I canccntrahon standard to 4 1 1.61 @l( 14)); SO AN, Proposal for bccisiorr , 7jlBC1' j3::r 
Fnrrr I n v ~ ~ m l e n f ,  Inc., dba Theffidemvq~ onDrrmde, Docker h'o. 458-02- I 15 8, p. 2 (applies. I 6TAC 311.1 Innt ilavtug 
n ~ i r n a l  usej standard md aIcohol concen~ation standard to $1 1.6 I (bX1Ir)); sr:C also S O d l .  Propor-31 For Peri:inr~, I n  

I The 1fqZier of H t ~ n ~ ~ y  D. Si~mer Po31 No ,9396, Docket Yo A58-95-  1775, pp 3 4  Idir;cu:yc? bLno<l aicfrllol 
concenlrahon without r e h e n c e  ta any stature). 
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tb Tes A lco. Bev. Con-tn > z , I p  for authority. Fay-Roy does not reqnire any such ruie.' '" F;~r:l~cr. in 

I;rijm-Rv, TABC found that the penniteee had both sold or delivered an alcoholic bevcrsls~e ti& :,o 
1 . -  

~ri!oricated person,andsoId or delivered an alcoholic beverage to r~bviously intolli~:~!c?rl ~;::tso~r.' 

Each finding was sustained by the Court of Appcals. Jt is tnle that the serve1 an F-:r~r ,i?;l?. k x t i  

interaction with the intoxicated person, and that he was obviously intoxicated when ..:tic scrr cd 
hirn 1'" It is also tnle that other persons, aside horn rhe server, restifizd ihat t l ~ e  man i n  cjucstitln wds 

intoxicaled, and obviousIy intoxicated, while on the premises.'" Thc testimony from the non-son'er 

witnesses sustabed the violation finding independent of the sewer's testimony .'j5 Find! y. t 1;e tZ 1 ,J 

;tnd the Comnlission found that the individual was intoxicated on the basis of a hloocl k:;t ~ho1r.111 y 

a cancenbtjon of 320,'" which finding was sustajned by the Court o f  Appeds."' 

The ALJ concludes that "intoxication" as used in 4 1 1.64@)(14) sf the Code curl mew, lic~f 

having the nom~al use of one's mental or physical fadt i e s  hy reason of the intrad~c~tion nl' ;ijcc7tloI 

irrto thc horiy, having an alcohol concentrationof 0.080 (or in this case the: applicable Cr. 100 I or rnorr,-. 
I 

':" 958 S. W.Zd ?62,366 (Tcx.App.-Austin 1993, na wit). 

""ay-hy's points oferror were (1) the servermkrst have had a specif c intent to violate the staiurr I-r::f~ri: ?iu 
Fertii~ts may be c~tnceled; (2) evidence of a blood alcohol rest wns erroneousIy trdmittsd hecause h c  pr>verrlin srnt1)re 

m rhr: timu of rtccident barredhe admissibility of bEood test results m a civil pruceeding: (5) unretiah1? teq;b~ L ~ I !  wj:. 
erronenusly s h i t t c d  as expert te*imony at the administrrttive heanng; (4) seve~ e sanction of revokhg iFt(: pcrlntt. \ v - * j  

wbihary and capricious and without due process of Iaw: (5) the bar waitress t v a s  improperly conridcr e(f x! zd\'r.rsc 
. . l  .t ~ ~ F S S ;  a d ,  (6) ceriain findings of fact which fhe Commission adopted a16 not .,upponed by substanti~l e*.-ilIencc 411 
werc ovemlcd. Fmp-Rw Cmporntion v. TPT. Aico 1130. Cornm 'n, 959 S.W-2d 362, 369ETex App.-Austm 11 995 IIU 
\ c i i r i ( f  'qp-Rq Optoitln). 

"? F w - R ~ Y  Opinion at 368. find in^ of Fact No 19, Concllrsjons 4 8: 5,  SOAH, Proposal fslr r>cclslon. 7:lft! 
r : FvRw Corparotion dh/a  Chequers, Docket Ne. 458-93-1 754, p. 1 9 (Ftrv-Pq- PFD) 

"' F-Rw Opinion nt 365. 

'? '  Fq~Rmf Opinion at 3 68; fm>-R.q PFD, Findings o f  Fact Xws. 5 to I I ,  p. 18. 

"' F q - R u r ~  Opinion at 366. 

I J '  Fw-Po), PfD, Fhdhgs of Fact Nos. 7 8 8. p 1 8: Fay-Ray Opinion at 368. 

';' Frg-Rw PFD, Findings o f  Fact Hos, 15 $2 15: p. 19. 

"' Fw-Rcp Opinion at 36647 .  
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or both. A person may, but need not be, "obviously intoxicated" to some degree, -4 person. if ?lis 

hlcclhol cor~cc?ntration is above the legal limit, need not exhibjt common indicators o f  ir11ri.v icari:?n 

to I?e considered intoxicated for the purposes of $ 1 1.6 1 (b)(14). 

Respondent's formulation, in effect, requires either proof oi'rhe server's h ~ o c i e d z c  of tI,c 

c~~storner 's intoxic.ation, or that the clrstorner*~ in toxication must be " o  bvinus." 'Tllr: P-(g~-Rcrjt care 

itself holds that $ 1 1,6I (bI(14) requires no proofof sci~nter."~FFIUth(:r, if the legislan~rc harl desired 

"inkoxication'' in fj 1 1.51@)(14) to mean 'bb~ioiously" intoxicated. ii could have done Fa 3:. i: r l ic i  in 

Chapfm 2 of the ~ o d c , ' ' ~  or as it did in tbe Penal Code definition of public i n t o ~ i c z ~ o n . ' " ~  7'Ite 

alleged ability o f  Mr. Clopton to '"mask" the physical signs of his intoxication does not render thc 

14TJ"s concIusion "'absurd," nor does it fly "in the face of common sense.? R e s p o ~ t l o ~ ~ ~  ' 5  ;n:~;ktiip 

arpument md proof rue not a defense to 5 I 1.61@)(14). Even Respondent's esperr, 121- n i T 5i..:!:, 

crvlcaded that Mi.  Clogton was intoxicated on December 31, 1998. no matter how W P ! I  h r  l7il.l i c i ~  

in toxic,ation. 
I ' 

ii. Was Mr. Clopton intoxicated? 

The t~vewhclming weight of the evidence demonstrated that Mr. Clopkin v,/az intor:irnt<ci 

that night: 

* Ms. Relcher suspected that Mr. Clopton had been dr~nkir~g before 2:00 p.n!. (In 

December 3 1, 1998. 
a Ms. Belcherobscrved Mr. Clopton dinking some wLEcnom i~urnber of beers bexwcen 

2:OO p.m. and their arrival at Respondent's hotel at approximately 9:3 0 p.m. 
I Ms. Belcher observed Mr. Cloplon drink three beers in the approximately45 minutes 

they were rogetber at the party. 
I Mr. Galyen observed Mr. Clopton drinking beer <after 10:00 p.m. arid i ,?cfn~e 

I n  Fay-R~v Opinion at 366. 

"" S: 5 2.03@)(1) & 2 23 of the Codc('obviomly intoxicated to the exrent that he presented a c ! e x  l a n u  rr  rct 
~iimsclf wjd othsrs'). 

F TPC 1$ 49 02(a)('intoxicated to the degrec'thnt the parson may endanger the person clr mr)l!lu''l 
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inidnight. 
Mr. Galy en observcd Mr. Cloptun exhi biting classic phy sic~il signs or intnxicai Ion. 
The man Ms. Haber obsemcd at approxirna~ely 12:15 a.m. {~vhom the AL-I 172Iic\li!; 

was h e .  Cloptan) appeared intoxicated to Ms. Haber, and showed n lack sfjudgme~r 
by walhrrg into traffic, 
hb, Clopton tried to run across a h@,kt~a3~ at  nighttime wearing dark clothin;:. a 
distinct loss of judgment. 

v Mr. Clnpton's BAC was .310 at  the time of his dcafi. 
Mr. Clopton bad the equivalent of 16 d r i n k s  in his body at the time of llis dwth 
fib- Clopton const~mod hetween one and three drinks between 1 1: 20 and p.1-17. w~d 
1220  a.m., the last hour of his life. 

I Mr. Cloplon's BAC was higher than .250 between 9:20 p.m. nnd I2320 a.m.. tfx: !a?! 
tluee hours of his life. 

PJnder erthcr dekhition of intoxication, Ms. Clopton was intoxicated: he was we13 aliov? the 

prevailing. legal limit of -100 BAC the entire evening, mci demonstrated signs of intosicc?~i~rl aRer 

iii. Did Respondent deliver an ~lcoholic hcveragc ro  X r .  Claprnn 
while he was intoxicated? 

Ms. Belcher's and M. Galyen's testimony unambipousIy establish that 3b. Cloptun -A*X 

drinking beer he obtajned from tho bars at Respondent's hotel. Without wntradiction, Dl. i i '~m?jjsh 

c~tablislred that Ms. Clopton d r d  at least three beers {apparerldy Ma. Clopton's ho;rr!y s-:rrn,n,e) 

hetween 1 1 :20 and p.m. and 12:20 am. Agent R~idedge reparted tFt;it except in the ficltel, therc. i: 

no o thcr source sf alcohol in the immediate area aro~md Respondent's hotel and the location wilere 

PAT. CIopton died, 

In summary, the ALJ concludes that Respondent delivered an aIcahoIic bever.;ye 13 m 

i r  ~to..iicoted person. 
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. Phce  or Manner 

Prapora l Fnr Decision 

The partics ofikred evidence an the methods that Respondeta employed daring !hv ?toy 71. 

ax-oij intoxication incidenls, particuEarly with respect to the mount of alcohol 1313 t ~:.:o:?!cl Ix sen rd 

!o a cues t, the training Respondent's Hnpl~yees had received, and the methods Rt.sponclcn! u s~ i l  !r 

n~un i to r  its guests that night. TABC's investigator testified conceri~ing tbe violatiol~s shc b:-l~earcrl 

v.c're committed at  Re~ondent ' s  party. Respondent's two tt~ecuti\es responsible for rhc  ?Inmtinf: 

nrld execution of the party testified. Respondent's training program was analyzocl h y  :in ex1 :r 11 ir r i l? 

f i ~ l d  of alcohol awareness training. 

I .  Agent Tricia O'Cayce Rutledgc 

Agent Tricia O'Cayce Rutlcdge is an agent with the T A X .  and had been en~ployed by the 

-I tW C for cix yoem. She was assigncd a. "source investigation" concern~ng the death o i  ?4j31 ( ''I(7pion. 
! - 

:i source irlvestigation seeks to determine whether alcohol was a factor when dearh o i  si:vrrl: i l k > , !  ;ly 

i n p y  has resl~lted from a motor vehicls nccident.'" Agenr Rultedpe prepared a rr.!>vrl ipf Ii.:r 

investigation, whjch was admitted in evidence.142 

A s  documen~ed m the repo~f , "~  Agent Rutledge seized ruvo documents: the "Fr1h:ra" 

Prozpect~s, and the "Horizon" P r o s p e c t ~ s . ~ ~  Each provided fb r :;elf-sew bars 317, r llc I'u!ura and 

LIunzon rnnms.'" The report described a "Banquet Prospectus B47 1 R74- 1 " which m avidud fbr 

sewers to supply cocktails, \vine by tlze glass, and keg beer by the glastssirr Ihe Entr.rprisi: a::! I T C [ ? I T ~ .  
1 -1. 

I l l  Tr. pp. 127-28. 

8 3 1  Tr. pp. 129-3 0; TABC Exhibit Y28. 

''? T.WC Exhibit #28 

I"' TABC Eslilbit U9,3 0, & 3 I ,  re~p~ktively 

''I' TABCExhibitf7rS,?0,&31. 

'" TABC Exhibit f lZ8. 
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Agent Rutledge made her determination that Respondent had viol;rted the Code bayed upon the  

rlccurnents she had received fium Respondent.'" Agent Rurledge asserted that even c!nugh scltce 

Iw!: were manned, .there was no way for Respondelzt to monitor tl-le mount  of drink> st-r: rJ :c c-c 

pcrsoa.lV She asserted that Respondent utilized "self-service" bars. and had "no C O J I ~ I - O ~  ;~\~rr  ~ t r r '  

n u n ~ h e r  crf drinks someone was a11owedto chink. There were n o  drink cou~)ons that r?i;:hl.""" !!y.cni 

R71tlcdpe described d ~ e  party as, an illegal '"buy-in," a scheme in which a patron pays one price? [or 

ali he can drink, which is  impermissible because i t  promotes intn~lcation.'~~ 

Agenr Rutledge acknowledged that her invest isat ion c0m1enced in March 200 3. " ' f.; he 

requested and received a list of Respondent's employees working tlke New Year's Eve parry. :md a 

description oftheir duties; but she did not interview any o f  these people. She did makc n pr'rsona! 

visit to the hotel hut did not diagram the rooms used in the party or the layout. She Iez~cil  t!~.?: 

Rccpclndenz had nine security officers md 16 off-dnry police working security for the p:u?y. : ' ~ g ~ ~ j t  

Rutledge did not mqYire whether Respondent had a plan for the party, because she h c !  nor bc!icve 

i 1 imponanl fo her investigati~n.~? Agent Rutledge did not deny that Respondent had n plan Lbl- 

s;r?ivd corrtrol, but considered it lacking because tile uniformed officer< were not circt~ latiny thro LI ph 

fhc "general ballroom.??"' 

"'" TABC Exhibit #2S. 

''" T r  pp. 149-50. 

. - '" Tr. p. 150. See 15 TAG 9 45.103(c)(?) Retail licmsees m d  permittees may not sell. se7.r. cr r,:tr- I:? h,:lj 

ur serve an undetemhed qumtity of alcoholic beverages for a f i x d  price or "311 vou can drink'' basis. 

"' Ts. pp. 14344 

'" Tr, pp. 145-47 
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1 
&. Stevcn Galyen 8r Chi Suk Relcher 

Mr. CJaIyen slated that his paid admissinn to the party c,ovc:red ali the hod arlri nicohollc 

bp\,e:at:rs a person wanted. Ile stared that no limits were placed on the arnotmt arl anrr,ilse co~r!rl 

(!r-inL; he srarcd he had at Icnst 12."' Accoscling to  Mr, Galyen, there, were 3 ~ J I I I J I L ~ F ~  h;irc 

I ~ U ~ I U ~ ! I C ~ I I ~  the i-acility where dcoh~fic  beverages could be obtained, and the ba:.s r:~;.r:. ::-!.LC? !;): 

different staff. Respondent did not monitor the amount that Mr. GaIyen drmk tlla~ rri:l,hr. 1:s 

dtxcribed the dcohol as "free-flo~ving.''~~' 

0 x 1  the other. hand, Ms. Belchcr said that when she, Mr. Clopton. and Ms. Bclcher ;writ-crl , 

they were given "vouchers" t o  be exchrrneed for drhlk~, '~'  She testified that Mr. C!op:!-r!l ! ~ + 1  1.1.: 

d.rink coupons, she had hers.I5: ,Vs. Relcher was adamant in her testimony that rl3:r: wet: n? 

~~,manrred bars nr rhc party.I5' 

7%. h4cMahon was thcassist~nt food and  beverage director at  Respondent's hotel in :he ! 'CJ~ 

Irrtcllng up t~ t h e  December 3 1, 1998, party, He was the "second in c o n m a d '  pi' I:.[: ; j , t ~ l  j.. 

P1a;iairig for the party stmed six months before New Year's Eve.'-g Security was i - ~ l ~ r ~ ~ ~ t > i i .  :,?. lvk:re 

clridiled instructions far dl manger s  workia~ the party. Detkled plannins for the r3tR \v:r5 t i l ra  

Rcspondcnt 's customary prnctice; ,Mr. McMahon said hew worked on five such parti-:.. wkr  hc- \%.a:; 

- 

'" Tr, pp 49-30, 57. 

'" Tr. pp. 50.52. 

::' Tr. p. 231. 

I;: Tr. p. 2 5 6 .  

" Y1r. p. 755. 

Tr, pp 181-82. 
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3t  the DFW Ai1poi-t Froperty.TtO 

Mr. hicMilhon attended a meeting in June I998 bemeen 'TABC representatives and t i le 

hc+pi tali? industq concemirlg New Year's Eve pmj es. He prepared a rntmo~~mdum rt? his s~lpcrj or'. 

,MI. iViirhac1 Stephens, concerning the meeting,lst Mr. McMahon specifically broasht t h ~  use of' 

iickcts to be exchanged for drink to the attention of the TARC. He reportrd that !h:. T.kHL' 

rcprcscntztives wanted to limit patmns's drinks tn the seven to 10 r:mge. but advised thnr ~ h c  rise !sf 

tickets or C O U ~ D S  WBS 0~ t ion~2 . ' ~ '  He asked ahour the proper u*ay to describe Ikr: r!rrj\ i ' l l ~ ~ ~  ,>f 

nIcohol and was told that the tern "open b d '  should not be used in ndvertisernerlts; the "Im.\PC' 

p-ref:-rred " c o n ~ p l i m e n t ~  bar." h4r. McM&on learned that thc  TABC intended to perf?~rni 

*'sig~ious'! i t ~ ~ ~ e c t  ions on New Year's Eve and threatened arrest for infractjons sf the rtiEes !%z 1 ;y, 

I-hu TABC srresxed server training prior to the event.'" 

Mr McMahon explained that security was provided ~II-house. by trannaccrs and oihrr 
1 crn~tlo>-ec..s, and by off-duty police officers. The in-house personnel wore a unifo'orrrj uFsclrt\.. :i 5tuc 

I ' L I ~ ~ T ,  hut noflling lo identify tl~ern as secuaity per .re. There were no incidenr:: the r~~{;br r-rf 

L>ecem her 3 I , 1 998, that required the intervention of secusity. 16' Mr. McMahon stated security and 

"sll ernployees'bwcre instructed to watch for intoxicated Mr. McMahon dcfendeci d ~ e  

Tr. pp. 185-86. 

Tr. ph 187; Respondent's Exhibit k:3, bl~~ern~lm~~d~l l l l  !Tom Peter 1. PdcMnhon to Mich~cl Sreyben:, Ju  I Y 30. 
1 935. 

le TT. PP. 183-55 Agent Rutledge was quesrioned concerning thc rneebng Respondcrnt"s "2t.a; lrarl fm.,i?h 

TARC officials xvbicb Respondent asserred rook place in July 1997. Agent Rrirledgc explained that ?he it:,>s not ,!r ' h a  t 
m ~ ~ t i n ~  but spoke to her sqenor, Lt. Kwen Smith. B a e d  upon her cunvmsatlon with Lt. Smith. Agcn: KutJedzs 
,~cbowled;ed &at the rneefing did rake- ~lrlct, that the concept o f  drink coupaas to lmit a?cohol cor+lwp51?c: -rrn,as 
ciiscussed at the mtering, and that c~mp l i rncnw bars were unobjec~ionablr: so long as coupins were h.reJ. st](: 
disnpecd t l i ~  a drink lirrit of reven to 10 drinks wns recomrnenried by the TARC artd asserted that LI Y n  !I![ rr:r:i! ;t trvo 

dririI< l m t .  Tr pp. 14749.  Lt. Smith did nut tcstrfv. 

I"' Tr, p. I no. 
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?t-..ren to  I 0  dr id i  limit noting that the party was to take place betrueen h:OO p.m. and 1-00 a.nl 

(seven hours!. wid a full meal was being offered .I6' M. McMAon dcnied that any h r  '$*;IS : ; ~ L ' T I ~ - L ' ~ !  

on a "help-yourseU" b ~ i s . ' ~ '  

4, Michael Stephens 

Mr. Stephens was t h e  food and bevcrage director ofRespondent's DFW hotel on rhc r v e n j n ~  

in and was employed there from May 1937 to February 2004, He was ruspoasihl c for " nl l  

x-pects of the food md beverage operation from hiring. overseeing kaining, overseeing al I c. ' thn-c.r!ts 

:mdnspcts orday-lo-day operatiens, forecasting,planning, budgeting. financial respr.rnsihilif tes. firid 

so on."'" 41e was respoosible far the entire New Year's Eve party in 1998; he had planncd j 5 

similar events previously. Planning for the party began i r ~  mid- 1898. Mr. Stephzns scrlr 

hlfr. !Mchlahon to the TABC spnnsorcd rneeting.16' Mr. Stephens stated 1he TABC irlgut caused 

Rcsp~fldcld to give pakons eight tickets or coupons to exchangc fi)r alcohoIic beverap.; ''I 

1 - .  

According to Mr. Stephens., t l ~ e  p m ~ y  was scheduled from 6-00 p.m. on DecernS~r 3 i . 17'.'2. 

to i:'00 a.m. on January 2 ,  1999. A full bwFet urn s c ~  out in the mlun ballroom. Four differ~r-r 

rooms provided four different types ofcntertainment. There was njne in-house securrq off~r:cm, and 

1 6 DFIV DPS officers. The DPS oficers were in uniform. The DPS omcers wotked in r andem wirh 

I hc in-house security in assigned areas.'" ApproximateIy 2, I00 anended tke pmry. !IC said. #': 

- .- - 

I"' Tr. p. 188. 

'". Tr. pp. 169-GO. 

'"' Tr. pp 191-35. 

' "  '1'~. pp. 195-87. 

" Tr. pp. 3 9Q-160. 

:'' TT. pp. 300-03 

EX I., . p. ?01. 
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All Kvan cmptoyees ~vho have occasiofi to serve or sell alcoholic bevcrngei liar-s nlcu!.r:F 

ntvareness training each yeas Mr. Stephens testified. In addition, I he bartender staif E'nr the S m  

'I%x7s Eve p q -  had CARE training at 4:00 p.m. on December 3 1,1998, CrWE (Controi .-2lco hol 

Risks Effective1 y) is the hot el association approved aIcoho 1 beverage course. ':' Mr. 3 tephens 

idsurifiecl a mernormdwn he prepared outlining the responsibility of each department in thc 1:otcl 

with respect to the party.174 He specifically emphasized that the bartenders shclulcl be a k ~ f  for 

potenti a1 "CARE" inc~dents and ta be prepared to react appropriately. 17' Ms. Stephens pro(luc~d tlzc 

C'.4RE rrlanual in use on the date of the party and the video presentation Responde~t-s ernpl~iyr~~: 

xr,atchzd on December 3 1, 1 998."b hfi. Stephens personal I!, observed the bartendins be lr!ir, 

in,ctnlcted that xflernoon.'" 

.Mr. S tephcr~s specifically denied that there were m y  unmmned bars available to the ;!czerd 

plrhlic: or operated on a self-serve basis. "@ Mr. S r q h m s  explained that the "Futura'Trospccms and 

rhe "Horizon-' Prospectus seized by Agent Rutledge were "'green roams" fir  Respondeat's 

entertainment that night, namely, Jack Mack md the Heart Attack i 11 the Fuwa Room, anrl 1:rccldie 

Jones and the Zone in Horizon. These rooms were not open t o  thc genemi public, but were: hrrak 

s o u n u  for I11e entertainers. .4Icoholic btvmages were supplied, but a server was in i i t t ~ ~ ~ d ~ ~ t :  ir) 

each room to exclude Fersons not authorized to be, present. A spwial wrist band ~vas is~1le3 f!:~ 

er~tcrtainess and their entourage to permit entry. Tl~ere was  SO security posted in rite gcucrai :cri-a 

oi lhesc 

: 7; Tt. pp. 704, 222-23; Respondent" Exhibit $9. Cot~~ol l ing  Alcohol Hlsks Efecrively (FAur:ational Inriiiriii: 
n!':hc Ametiran Hotel & Motel Assacintion, 1993); Respondent's Exhibit *TO. Video l'ape: CAKE thr Srr ver3. 

17U Tr. p 204; Respondent's Exh~bit #8, Memorandum bonm Michael Stephens all I ~ Y J  \ t Rrge~rct U! b7.1 

departn~ents, December 18, 1998. 

Tr. pp, 205-07. 

"'" TI. pp. 207-OX.211-23; Respondent's Exhibit #a. Respoadent7s t;xhibit # 10 

I 7 7  Tr. p. 208. 

"' R, p. 709. 

l r q  Tr PW 2 10-110: TABC Exhibit g30; TABC Exhibit $3 1. 
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Mr. Stephens asserted that Respondent had not hecn cited by the TABC t'or .;erzi~tg ccn 

ir~tc~ucatsd person prior to Mr. Clopton's death, or &erwfard,'" He averred that :hc poiice did r i o t  

investigate Respondet~t after Mr. Clopton's deiith. Mr. Stephens was first questionrd by Agrn! 

Rri~ledge in August 2000. Agent Rutledgc did not requcst to speak to ariy of Respr : l~~dc~j~-(~ 

bn uenders. Mr. Stephens stated that he cooperated fully with tlze T ~ C - ' n l  Mr. Stepbcrlj: derrj cd t h :  

A3I:nt Rutledge asked him if Respondent had self-cerve bars at tile pm and denied (.el ber - J ~ i t t  

Respondent did.'s* Mr. Stephens stated that Mr. Galyen's testimony that alcohol \v;t.l x.s~jlab1e on 

a ydf-sewe basis was not tme.luJ 

Ms. Zanora is a Tenncssee-ct?.rtified-aleoh01-sen~er trainer She i s  also crrt j t i  ~d i 1 ,  Tf13S. 

r.lr Training f0.r Int trvention Procedures, a nationally recogr~zed program. Shc nzi-jned oxfc;- 

5,i)flO servers in the past 12 years.'8d Ms. 2a1lzora scvjcwed both the C m ,  propam utilized l:y 

I Re;pondentl" rind the TA13C seller-server training information on the TABC ~:cl.rsite'~banil 

cc~n~pared the two. Ln her opinion, they are '%essentially t h e  same.""' 

Ms. Zamora stated that the purpose of an alcohol sewer training program is to a~jn  XF-..-~.~I: 

10 recognize intoxication. The trainee is taught to Look for "behaviord cues," and "hr>w to ohsen~c 

'" Tr p. 215. 

131 Tf. pp. 215-16. 

"" Tr, p. 2 17. 

1 . '" Tr pp. 257-jS 
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; t r d  how to identtfi when a customer's behavior chnngcs."'!' An alcohol drinker's bellavior chnn?c:s 

Iby loss of inhibitio:l, judpent,reaction, and coordination. Difixenr characteristics or r r ~ i t c  :ndic;~!r 

l n ~ s e s  of direren t facut ties. IJnrlcr the mining. servers art to look for the ernergenci: oP these Erirris 

t!xwy ti me they R11 order.'" Ms. Xamora described the corlunan indicators of inr asicaltior! ; .,: 

-bIoodslzclt, unfocused eyes; slurred speech; smell of alcohol on h e  breath: mental cor,j;~si t - > r  t :  

I ri~pfii red mntnr ~h 1 Is; dishevelment; impaired balance; and signs of nnusea or loss ob hlatf dcr ;I r i d  

Iwwe l corl~ol." '~" 

TABC minimum course requirements with respect to the detection of intoxication rrqulic 

irls:nicl;ii?n on the common indicates bIq. 7amorsl mentioned, The course must  SO ~tstnlct nn 13:: 

' . r?~,mu~g s i p s  of illegal intoxication: deveioprnenr of one or lullre c a m o r !  i l l~ l i~a to  r , I:~;rir:.j 

a1 tcrcs tians, ;md/or rapid or p~onowced cllanges in mood, behavior or en~olional st3:c.'"" 

1 - 

A n  ;ryproved course must also discuss "atypical drinkers." tllose whose "experieocc an3 

*nicriloce may mask intaxicntion," ant! the "special efforts required to detect i n t o ~ i r ~ ~ t i o n  in snrnc 

rfery ~xperienced drinkers." lP' In particular, the course must '"describe ways to detc.:r ZJ :~tvpir-al 

intoxicated person through methods such as drink comhirrg. conversations cnnlcul ~ s c d  tn :~zRT.::~ 

cinotional stability or common indicators wllich might not nd~envise be manifest. 
"!"I r,&hf, ' 'Ew:>;I;s 

'" Tr. p. 259. 

I P 3  Tr. F. 261. This list is repeated in Ms. Zmwa's TIPS materials w wcll Tr, p. 262: Respondent's Ed~rbit 
h 12. TIPS for On Prrmisc (Health Commtmicadon;~, lnc . 2004). 



* ' - 8 ,  

tbiir "someone who doesn't Ioek or even act &d may. ~n fact, be legdly inlo?c'c;:~s+I. 

Rt~spondent's materials nlentionKguests who. . . xire morelikely than otlrer guests to 61ir;k tau rnuch 

idl:uho1."'35 However. the issue of tolerance and masking of intoxication is not discuswd, as it i s  in 

o;:~er materials adrrlioed In evidence.'" For example, Ms. Zamora' TIPS mate-nzI:: w r n  j!:?t 
..743 

'rnleravtcc c~m mdre assesir~g your nuests a little harder. The r)lanual states: 

Iiaving a IGgh tolerance has 110 effect on a person's BAC 1evr.l or Invrit uf 
ultolcjcatinn. Just becausethey .uenmt showing t h e - ~ ~ i c a l  ~ u c s  doesn't meal. t hcy i l r l  - 
nor impwed. One thing. lo ~r'crrch o~rl.for Is a Jlecny .~tnrll ofolcokal on ': 

hrwt11. la' 

Guests w ~ h o  drink frcqtlenfIy tcnd to have a high tolerance. 'r31is meam they may 5c 
able to hide the  hehaviosd cues that would otherwise tell you they are intoxicated. "* 

Respondent-s CbRE materiais describe the signs of intoxication in a fasllior~ 5jmiirlr :n :I-.c 

TABC coursc requirements. breaking them into groupjnp,s around 303s of inhibrtrrtn, ! ~ l d g ~ ~ ~ .  

reaction, aud coordination, and differing chmacteristics or traits indicating I c l s s ~ ~  i;f diffc:-illjt 
I - 

f x r d  ti es .'" 

-*ln spprovcd cotme must tfe:~cf~ sellers to 111onitor custorncrs using such tedlniq ucs as: 

k counting drinks md using a BAG Chart 
1 hferviewirlg and rating customers prior to sde, Being alert to md probin9 for hiddc:n 

indicators and waning signs. 
b ?doting customer's kitid mood and c o n d ~ ~ c t  and wa!ching for changes i r ~  nj~.ot! OT 

IY1 Respondent's Exhibit #9, p. 5 (cmpbasis in or.i$naI]. Rcspondmt 'c E~ll ibit  f# 10 ~ffers  the 5lh1C I Y I ~ C I I ~ ~ ~ F  ~+r! 

a: Kespanda~t's Enhibit ~ 9 .  

fix. - 
8 - o q w p r J  Kespondn~t's Exhibit #9 ~ t ~ r i / l  Respondenr's Exhi!!it I:?, pp. 6 ,  8 

Kespoudent's Exhibit E12, p. 6. 
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behavior 
+ C~bservinp customer interactjuns 

Reintcrviewing and rerating customers prior to each additional side.'"' 

A BA C card allows a server to estimate a customer's weight and associate rflat :r;eigllt vV-.;lr_h 

:I ,~r~mt?er  of &d.s ( m h g  allo~vLwce for the passage of time) to tastimatc svl~ethrr n c:lF!nrr:er 7s 

 psi tlly impaired, in~paired. or lege lly int~xicaied.?'~ Respondent CARE proptun agsrfli: thal Fi Ar 
. . .  

cards have '+liln4 ted practical application,''""3 and ndvocatos thc. use of a " t r f i c  I i  !??!I >)-$rcrl? 

IIle trd'ric light system atlows alcohol sclvice to a p e s t  who is sober,or in the gem. I 3 c  syli.cr:1 

:iilvocates caution. as in yellow, as the guest continues to drink, ai~d a hdt to s~wic?. a 1.titi l i r : h ~ .  

bdore the p e s t  becomes intoxicated. Tllis system reIies on observation. drink cu:~n?ing. = r r ~ . l  

cnrnmunicati~n bctwcen servers m d  ha r t ende r~ ,~ '  

Respondent's CARE manual: warns i h t  "some situatiut~s rcquire speci~l. .?!ct\hc~l sc:-.~ic,~ 

1 r oced~ves." in particular "banquets. meetings, receptions. and orhcr spccinl evenr: i iF i t~ ]  i-ti;7k.r i t  
I & 

!:rot-.= clif ficult to conrroI dcohoI risks effectively ."'a6 Hotels s t~ch  ns Respclndent a: ll:;rnlr:.I r ' ! G *  i 

r r ~ ~ s t  make slue the intoxicated guest does not leave th~~tcrnises.~~~ Scrversnrustus~ :?I? traI'!i-c* t::I+! 

Yystern and teamwork to "monitor mid c~ntrcd alcohol c o n s ~ u n ~ t i t m . " ~ ~ "  



-. 
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9. Stafi's argument 

Staffargues zhat 109.53 of the Code requires Respondent to hove control r ~ f  c.veq1 rlln?:c 

t)i'the d i ~ r i  bation ofalcoholic beverages on its prertiises, and $ 1  1.5 !(b)(T} r ~ q ~ ~ r e s  ttt:;p~:!dant :w;r 

w-rnlerc 111e general eclfme and safet: of the people in conducting jts business. TJ7c Cclm~tlizsc;lon'> 

1~1t.s nirh rrspecr to Zener k;lirsing. sct "standards" for the detection of intaxicafcil pzrsc~nS:" ,:;?:I 

promotr 3hr general tvelfare and safety of the people.? '% pm-ticulis, Stafr'as~erf s that R t 5: ~~lnci;: [;I. 

c-mid  npt adequate1 y control or safely maintain i t s  premises because: 

of wvercrnuding; 
i ~ s  "buy-in" plan promoted Entoxication; . t ~ i  jack of security looking on the flour For h~toxiwted pcrwns: 
~ b c  ntmbar o f  d r t n k s  any guest consumcd could not he monitored: 

a wrvers did not engage thc guests in conversation: :md 
of its tlsc rtf~el f-sewitse burs. 

b. Respondent's Argument 

Rep.pondant states it conducted the  party in a wanner protective o f  the ;;ener:!f zsr:Ir'~ri+ .md 

, , c ~ h l i ~  :dm. Mr. McMho~t  anended the TABC spo~~sored mceiing six ~nontjis Ec 1.x~ i i : ~  r::i:'~'. 

3Lr. Srtphcns prepmed for the p w i+-it.l~ the idolmation providcd by Mr. hlcMq?.hc.n i n  r r ~ i . l d l .  172 

narricu lar, Kespondent foltowed the Cam~ission 's suggestions thnt be Iimi tcd ~ n d  h s t  st'!-sr:r 

: eceived tmjlung befnre fie party. Mr. Stephens Jrcw up a detai~cl rnemormdx~ f:/~i~!.1f1',j 1: 

tr3 ;I]? cn;p]oyws \\:nrking the party. Security was profided b~ the fwrn of ! 6 pcllice nf$c.erc ~tcb:!:in:~ 

jvith i~ine ixr-house sccin-iry officers. 

Respondent notes 1 hat 3rthere wcrc no othrr r e p t e d  inc ide~~ts  as allc party zitmdeA bi+ 1' 1 iY! 



~:;~rx~r~c; :+nd reuards ._. th is  as evidence that tllc mnlner in whicl~ i i  rave the partv was ~ o ~ ; i t ; t r t ~ i  ii-:rh 

rhc general wclfarc and public safety. Respondent also asserts t l~a r  rhz Iac1c of cvidcncr that no ;~ul:s: 

r;~rC! :tmrc than rhrir allotted eigk drink c ~ u p o n s  sbows that Respcr~dent's staff aild c.:mt:ri V.C:{: 

11.t ins responsibly Respandent cites the Staffwith h)~octisy.  klr. h4cMahon (and Re!,jl: wL:erl! .rl 

c i r r ~ e d  that TABC would exert a heaty  presence onNew Yem's Es-e and that sen.er,: ~:ioFrtf-n;: ;:I: 

law wc~n2d be subject to axrest, but Staff waited 18 m~l~~ t l r s  aSter the event fo hvrsl!:,atc 

C'lopron"s death. 

Taking each of the  StafFs points in order, the ALJ concludes thaa the nImlrr- i ! ~  w1:ic.h l i t 9  

Reqrondent cnnducted the New Year's Eve Party did not promote f l ~ e  ~ c n e n l  weli'art iu1d sa I;-: ~f 

:lie pcoplc in ccpndur.t~ng i ts  business and was nut orgmizcd to detect intoxicared pc~::l:z~). 

1. char crowd in^ nad Insufficient Sf a n n g  

Rcs;~undcnt hosrcd 2.1 00 gacsts in four ballrooms. Rcspondena ernplo_vccl i 20 staff; .C!l C Q !  

\chon\ wcre involved in serving nlcohal. Tile throng a1 the party was 1101 described as i l  VCT -c' 10;4 

in Iact, J.6. Stephens was disappuinteA 111 the attendance, n i ~ t i ~ g  chat prer71al!q p:crr!cr: h i 

;~ccnrnmoJared as m m y  as 4,000.~' ' As Respondrnz upped ,  these were no reported I F  t l d ~ r l ;  :, Itin 

o r  s p u n d  the hotel itself?'2 The ALJ cannot: agee that the fi~cilities were clv~+1~-crrlv~dc.2 cr: 

i rm~ftlcicntly stafied. 

i i. "BUY-In" plan 

The evidence does not suppott the sorxclusjurr that Re-:ponden1 wa: of.6 rir-;g ;:: 
' 

rcl the partypocrs. Belcher, Mr. Stephens, 2nd Mr. h!lcMahon wcrr clear II5:tt 4 . u  L,~_~J;I:.; I-r:, : 

j"r. p .  : IS .  

T(ljs 15 l n l e  ,u far asthe record gees in thc aSsence ofmy policc reporr 



Fi~rckct No. 458-04-6b06 Propowf For Dccision F'rl:tj . 
t3.c Iir-(:reti to gucst.<. which were to be excharyed for cEsrnks. Staff has pptod~rced no c.- i:ji.! ,i L,. : .: 

Rr=sl)i>ndcrrt offexrrd to "sell or serve :in uodctcmined quanzity o f  alcnholic hevcr~cs.; L,rr J 1 :  . .,i 
~ 1 , ice or Jon a] "dl you can drink'' basis.""' Tlzc ALJ c m o . t  find h a t  Respondent promnted : I  " i s ~ v -  

r r ,  '. 
I I L .  

iii. Inadequate Staffing nr Security Looking for ~nioaic;ifeiJ t 'r  r5orrs 

Respondent deployed nine in-house security oficers, and 2 6 uniformed DFY.' ;3?5 ni'G.:,:! a .  

Il:ey ivvrke J in tandtrll in assigned areas. Aside from Agent Rutlrdge' s assertion t-hat he ..~.cr:;? v 

*:vas inadequate, Stsff offered no evidence concerning the l:~yout of thc hnllrarbms. rbclr 

~3nSlgura1Enn. how sc~urity was coordinated, or m y  other factor to allow the AI- I TP j ju~~:c ~IIC 

~rir:quacvot'tlie scc~~rity on the floor, Ral~lnccd ng~inst the fact that Mr. CIopton wits intoxjcuicJ mrI 

r:ul !ocated w,rhjfe nt the piwty. is he Iaci that 16 polic.cinen cbsrged 7~6th keeping the I :~n,! I .  !, 

:~7'esis t i t2 t night, Thc A L . T  carmot find that  Respondent provided inadequate .ref5 11: 01 I:L-T i r::;i. 

loolung c~n the floor for intoxicated persons. 

iv. Fumber of Drinks Nof Monitored 

Respl,ondent"s point rbaf no @lest used more than the al iottetl eight drink couprtns shotvs I 41.1 r 

Eri~p~~ldt ' i t t 's  staff and servers were acting responsibIy misses t!~e mark. bfr. I?ITc>,Tah:?n'> ~!r:ft. :I.;.:: 

i ~ f  t l ~ e  ei,ght &ink coupon system, that the tight a1lclrve.d drjrlks equaled 3 bu t  one per 110(11 ( I ~ C  2qrJr::: 

w a s  ejghf hours long, fiom 6:OO p.m. to J:O@ a.m.), and that a fuil meal &,as offes~:rl EL' ilrjk,-! :!:; 

effects 01' alcohol, assumes that each guest would drink m e  per hour, and eat a l ; ~ i i  r ~ z s ~ t l  - 3 1 :  

.:vidence finm Ms. Belcher, 1Mr. Gdvm, and Mr. Stephens shows that h e  evening 5tarrcb .rlnw. t-; . l , i~ 

:nor:: people appearing Eater in tbe evening. For exmple, Ms. Bclcl~er, Mr. Clopton. and % f ~ .  G3!:+jen 

~ippeared at 9:00 p.m. or Inter. This campression of Uie time element points c x r t  the S S C ~ : D ~ .  

I tncxpfesqed problem with the coripon system. No onepmjculx surver was able to f o r  cc?ulrl i. r r !i d r 

obstr~e how qu~cM;lq a ppwticdas guest, srwh as Mr. Clopron, %was drinking. Mr. C I n ~ r n ~ :  kari :I ~c.,: 

beers i n  !he h s t  I > Q I I ~  he was present a[ the p~w, and, according tn Dr. \VirnhisJt. ?~?\1tilr7r fki,.:' ~ t :  

-I--- - 
'I' I 6 'fAC $ 45.1 O?{c)(3). 
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:!kc last how hc \\*as at the parry. 

I'roposal For Drcislan 

Respondem's C A R E  materials stress that. in addition to the number of drink5 , "n.har A gu~s:  

IS ctr-inkin~p and how quickly it is consumed arc also important items to no~e . ' "~~Ff  :I :.ILner :;:;i..,I : 

R,4C chm with reference to Mr. Cloptoa, the server would have had reason to believe ?ha! his t vw 

nearly unpaired in the first how he was a: the party 'I5 

Tllc PLLJ concIudes that the m m m  in which the Respondeat conducted the New Year's Eve 

Party did not promote the general weIfm and safety of the people in conducting its b~sinc. , ;~.  

because a puest's rate of consumption could not be monitored. 

v, Servers Did Nnt Engage the Guests in Conversation 

As noted above, ,m approved sewer course must discuss '':~typica! drinkers," ~ho:,e wh~t.ir: 

1 - =  

' '~spene tlce and tnlamce may mask intoxication,'" and the "spccinI efforts required ICI derecl 

intoxication i n  sorne very experienced drinkers." 'I6 In. p~rtic~dar the cniuse mu4t "dsscritlt- ways to 

Actect an aiypical intoxicated person through methods such as drink counting. convcrsnfions 

~i:lc~lsicd to reveal ernotiorlaI srability,or [observing] common indicator13 whidl might not ~tl~travja;c 

br rnaRif~st.'-*~~' Respondent's CARE manual warns that "some situations rcqtrire speci ni J ~ C  l'r!~n? 

~crvice procedures,'' iin p'micular " b , ~ q u a s ,  meetings, receptions. and other special events [tfilt!] 

rn&c it more difi cul t  to  control alcallol risks effe~tively."~'~ R ~ c s ~ ~ ~ n d c n t ' s  materials t! lso nient i l~n 

" 1%. CIa~ton we~gbed 1 90 pounds TABC Exhibit M. A~ssumin~ Mr. CIoplun sl<utrd d n r k ~ ?  :t'Flrr: hs 

::rnved at rhe p x ~ .  thee thinks in one hour pf aced Mr dnpron's RAC at nppi-oxhately 0.06 arcordivf :, r :he :: l i  
uharr, offered by Respondent. Respondent's # I  I. 

' I F  R.espondent's Exhibit #9, p 61. 
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' . ~ I T S ~ S  whn . . are more likely than nrher guests to drink too 1l1uc.11 ~lcollol. ' '"~ J-fuu~=j~f*r $ 1 ~  ic,;: b s  

n i  tolera~~ce and masAjng of intoxication is not discussed in the CARE coruse nnr are iiic: ' : , O I ? L ~ ~ ~  

;?lcoho! senice procedures." F t ~ h c r ,  hotels such as Respondent are wLmed That it must 11 kakc surz 

b e  iritoxicaled guest does not leave thc prernises,"' sonwthing tlrnt clid~~oteccur wit11 r+!c.pc~-t tcr 'h I!.. 

Ti optan 

The MJ achowledges that Respondent's servers recei~-cd a refresher ccursc I J ~ ,  I !:a: 

ai3cmoon of the party. However, Respondent ofiered no evidencc clf what ''special a!coh( ) \  wilmicc 

pr ocedurcs" for a high atrendmce p a q ~  were instituted or follorve(1, aside from ~~r cighl clsuy-91; 

offrr r u ~ d  the buffet supper. Further, Respondent nffered no evidence of how it t ra~ncd il s senler.5 

ro deal with the "guests who . . . are more likely than other guests ro drink too much aIco!lrl"rrnd. 

iri  Ff-lrti~ulru, how to deal with "at;ypicd drinkers." Respondent position that since s~rch ' 17 $itskr:d' 

~lrinkers are nearly i~llpossible tcl de.tect any pendi7~tion of its; failure is "absl-lrd" i ~ n o s r s  1,!1:: 

TABC.5- srquircrncnt that i t  be prepared to do so. The TlPS ptoprr~rn notes that rrr! a::.;ricni c!rrt: i.t*r 

- t4.i I I have a Eleaw smell of alcohul c?n his breath, something that can not be marked by tcr!ernrlt:~. .i.r-4 

psychological preparalion. 

The ALJ concludes hat the manner in rvllich the Respondent conduc.ied the Yew Y ta r ' s  Ers 

15;uty did not pronlote the genetd welfare and safety of the  peclpIe ill cond~tc:ins ifs 1:11?1r?t.?s, 

!recause jt instjtcrted no special procedures for tlrc party and did not adcquafely vats: its :;ertmyr.' : i 3  

the d a r ~ g ~ r  of atypjca E drinkers. 

vi. Scl f-Service B nrs 

The eh<dence conclusively demonsfr:rtcs that the two self-service bars in h e  Futura and 

EXorizcn rooms were rrla t accessible to the general pmy p e * ,  and that each bar i n  6k-i 113 .? ~i ,-'i:~'d 

.. r-jiibe imrs. server on hand. The tUJ cannot find acainsl Respondent bused on 11s usc of self--s" 

P .. 

'I' id, p 39. 

?zn J d .  p. 61. 
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vii. Summary 

Prvpasal Far Recision 

To sum up. 1 1 ~  ALl concludes that the manner in which the Respondent cl>ndukdlid :I12 ?! : I.*. 

Yeas's Evc PXQ did not promote: tIfe genemi welfare and s:tfP,~y of t h e  people in co~ldllci ing 11:; 

l:l.~i;ine~s. hecame (1) a guest's ratc of cons~smption could not 1 s t  monitored; ( 2 )  Rcs1?ont'~!1t 

jt~sfft~rrcd no specid procedures fo t  the party; md (3) Respondent did not ndequ~e ly  ~ r ~ i  n i r  < ::cr:.cr,c: 

:I, rhe danger of atypical drinkers. 

IV. PENALTY 

Stoff'wgucs that cancellation is mandated because Resp~ldent's conduct resrdttd In h f r  

C:lnpton's death and a undetermined nurnhcr o f  iutoxiuted per~ons Staff asserts that rhe s l ~ p ~ o ~ . : . ~ C j  

'T,lBC atttharization o f  the eight coupon plan docs not excuse or mitigate Respondent'.; vit~iarim-r~i 

X espondeni did not follow its awn bmning poljcy because its plan Ji d 11ot. allow fn r c!~-id: :::TILT!: ioo r: 

1 - 
;71:.d on keeping a cirjnk mur~ti~lg rec:nrd. 

Responrtrrr t characterizes Stafi7s request TO cancel Respondtn t'spermits as "rln Y.LI~~:~JI?~;:!C~ 

nod rcprcllcnsi ble." Fcspondez~t has rn "unblemished" violalions record uri th ?he 17At-rC. 'I be 1 X 

month d e l q  in TABC's investigation belies the seriousness the S~affnow attaches to the incid?n~; 

I t '  sl.~spe~~.;isn uwmnted, the Staff xswtt1d have begun an immediate investigttiot z. RcsponiJr:~.? 

asserts. Tlle pnrly ~paumed no other incidents subject to sdministrative penali)~. i-'in:1!1y hls 

Clup~an's representatives settled their claims against Respondc~!, which is 1 R e y . l n t j ~ - r ; t  F,:T,?, I $: 

"clenr indication" that Respnde~lt  rvas not negligent. 

'fie 4LJ does not recolnmz~d n, canccllntion of Respondent's permits. Fi! st. ihcre ;> rf) 

direct cvidence that one of Respondent's servers del ivesed m alccrholic beverace IL, ilny j~e<so~; ~ h ~ l 

141as eshibi ting .s;gns of intoxication on that New Year's Eve. There is no evidpncc 2 1 ; ~  R ~ c p ~ r r d e n l  

acted EatvIossIy Qr with f l q ~ a n t  disregard for the ~eneraI  wclfnre or public :;;;I Cety. l~~~::~.liy 

I Respondcnfs record docs not demonsfrate a longferm series of Code violatio~~s or pot-c:' > r  ! i v . l ~  



tkat nonnd!:, acccrrnpmy a decjsior~ to cancel a pern~it 

.I. Applicable Law 

Tlie TABC may suspend for nnt more than 60 days or cancel a per~~l i t  fcrr :: vinla~ii~:! .;1' 

1 1.61 nf the Tlis proposal ha5 fmmd chat Respondent violated $ I 1.6 1 lb)( I-;) v b a f l  rh 

:CSPCC~ ~ C I  Mr. Cloptoqmd 5 11.61 (b)(7) in three pmicdars with respect to thc manner iri which yhc 

N e w  Y e x ' s  Eve p r t y  was conducted. T h e  two violations should Lx beatcd separatejy bcieu:;i ~1 

~ l e  cEcr:r of 6 1.1.64(n) on the violation of 4 11.61(h)(14). 

1. 5s 1 l.61&)(14) & 11.64(a) of the Code 

Scc~ion 1 1.64ra) sets out. the general rule that if the 'TN3C is authorized to su~?.?t.nd ;I i)t.rv1 !. 

\he permiire: should have the opportunity to pay o civil penalty .'" If the permiftt:~ has v;vl:rr P:J 

I - 4 1 i .6 1 I I>)( E 4 j, hum,e,vr?r. the TABC may deny the. pemirtec the privilege wfprryinp 3 pivin!ly. 1 Jnc;rr 

:I lc: stanltc's authorip. thc Cormissicln has adopted a rule to d~ t~ l - f l k in~ '  when a snsprj~:,icm .:) '4 

bd i~posed.'~"l~e Commission will consider: 

T'hc type of permit or license held by the violating lice~lsee or perrrlittce and vr hetl? 21 

the sale of alcoholic beverages constitntcs the primary o r  partial sowci. of the 
I iccnsec or permittee's business: 

rn The type of sricllatlon or violations chw-ged: 
Tlze Iicensce's or permittee's record of past vioIarions; .md 
t b y  aggrasmting or ameliorating ~ircun~stances,~~" which may include bu! Are w t  

limited ro: 
\n,?sethes the violation was caused by intentional or reckless ct?nd[~ct 
by the li~ensee or pemrtee: 

-- -- -. 

' ' f I 1  6 1 p )  ofthe Code. 

"' $ F 1 . f i4(~)  of the Code. 

2 v  fd, 

'" 3 6 TAC 3 37,C;Tfi) 
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The number. kind 'md frequency of violations nf rhe AlcohoEic 
Beverage Code and rules of the C,ommission co~ l~ rn i r t cd  by the 
Iicenste or permittee; 
Wlletl~er the violntion caused the serious bodily i n j u g  or death of 
anothcs; and/or 
Wlether the character and nature of the Iicen~re'!~ or pr rm i l t e r ' s  
op~:mrlon are rea~onably calculated to avoid violatii-~ns of'the Cod:: 
rind ruIr:s of the Conmjs~ion.~~'  

,-jssuming f la t  the Commission finds that f i e  permittee sholild be ;tIlowed LO pay a pen: I!y, 

L!IC Sl'm~dnsd Pcnalty Chwt proscribes a~ninimwn I 0-day to a maximum 1 - d a y  suspen~ion for 3. tirs! 

f~fTensl- ?-' The amount of the civil pcrrldty may not bc ~ & s  thm%150 or Innre thm SR.5.ijOU :i,r.::?cil 

rIav ;he permit was to have heen suspended ." Tlle facts presented in the hcnrjn.% arc t l r  i l~ ! . i  r:r~ i I:' \ r  

L3ctor.r 3s to the sufficiency of the penalp assessed. '" The amount o f  the pena'ly ' ' ; r l ~ r : . t  !:I: 

rypmpria te for the nature and seriousness of the vi~l:~tiot~."'~" Factcrr-s that should be c!lns~<fci..:~~ , t -  1 -  

She type of license or permit 11eId; 
The t)rpe nf vinlatinn; 
1 he pemi ttre's or licensee's prex<ous violaticlns; and 
Any aggravating or amcliorarj~~g circumstances conwmjnp the violation, iri(;ludjng 
rhos? enumerated in Section 1 1.64(c).?" ro wi t :  

That the: vjolation could not reasonably have been prevented by the 
ptarmirtee by the exercise of due diligence; 
Thai the permittee was rnl~apped; 
That an agenk servant, or employee of the permiltee violated this 
code without the howledge of llle pc~-mittcc or licensee; 
That h e  prrniStee did net knowingly violate the Code; 
Thd the permittee has demonstrated good faith including the taking 
of actions to rectiFy the consequences of h e  violation md to dctcr 
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fu'un~re violations; or 
. That the violation WE- a tecI,~ica one.:" 

'l'he mount of the penalty may not be based upon the volun~e sf alcoholic hcverazr"s rr:I,i- 

1hc rccsipts of rhe business, the t m t s  paid, or the financial cond~tron of the peamitree w 11~:-ax;.. 
- 6 

Tile civil penalty is nclt imposed on Respandent "but is rnerely~fferccl m a n  a1 te:n:tt~r rb  : 1 su:.-;.:n:;, r :; 

2r' [Resrondent ' $1 penits under the Alco hnFic Reyerage Code. [Itesponderrt ] I-ra,~ ?I(- o~ l i  ,:I; %f' 
't 3 3  . A - 

paying rlle fine to avoid suspension. [It] is not required fo do so. 'CVl~ile the aart:?tir~r ,..;. ;:*. I J 

pera;zlty mast he ser with the above factors in mind, t l ~ e  Commi~iian bas the il_isr.retiori !:.I s r t  a 

l end l t y  tvirhin the prescribed A c i d  penalty will bscome excessive and iIIep! urker.~ I F  1. 

*Y?ecomes so marl i fes tly v!olutive of zlle constitutional prnhihi tion against excessive f? 1 i r5  as ;.I> shr ;LI: 

1111: .!;en<< of mankind."';' 

R c ~ ~ s l n d e u t  i s  entitlccl to !lave the opportunity to pay a civ11 pent~1-i-v I b r  : a ~ l c ~ f . ~ ~ i g  

:2; 1 1 6 1: (hI(7) of the The Standrtrd Penalty Chart proscribes a mi nirnurn 1 5 - r j ~ : ~  .;usr,em loll 

" '  $ 11.64fcj of the Code. 

": $ 1 I .54 1 (b) of the CdeA CTVLI pmclry, jnclud~rgc~lccllntion of a permit. ma;; not be ~r; .?a.s~i i  4,Fl :!.r i J!.; 

n f  s crirn~nnIprc?sccution in whichthe defendmtwas foundnorguilty, tbc crhindchargcs wcrcdisrni:s-ct:, fvr d;!.:.t: lids 
not been final adjudication. Id 5 I 1 64 1[c) Shceneith~r Ptd5oner mnr Resprrrlmt offered anj. evi:!e?ce tb i  s c~::?-'*;! 

prnsecutian aqainsl Respundcnt, $ 1 1. .64 1 (c) has no applicntion. 

W~JI :~ ,RH*V*  Tan, Alcoholfc Yaesoge Con~'rr, 757 S.W76304, 3107 ('rex.Plpp.- Hnlr!: [I;'' n .;:.) IdEtc,  
rvnt drn ied) 

3,' ,Tee T<,rrr.r Hr~i~liJi Cur€ Frfformnfion Cou.rcil v Scron fko l th  Plu.+i. Iw 94 hut 74 ?:,! I 8. l?  ! ri: :I I .  -,r 
Austin 2002, pcr. denicd?. 

;" Pennjrrg?ory v. Srn~Iefon,  606 S.W Zd 682, 690 (Tex.1980); TEX COYST, Fdt I. 6 !? ( c . ~ ~ i ' 5 s l x ' c  ~ J ' I  ~ ? ; 1 ~ l  

sa3t bc requircd, nor t~mssi~re h e s  imposed, nor cruel or wnusuaI pllnisl~rnenr inflicted) 

I?' 11.6412) of as Code. 
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IF tt" 6O-day maxirnnm for a first offense.".': 'me penalty mlnturl is cletermjnecl In \!I;. ' ; . , : . ' , t 1  , I >  

ifcscnbecl above. 

#L Should Rcspondtnt be allo~ved to pay a penalty for viokrting $ E1.61@)( Z i j ?  

As noted above, Respondent holds a mixed beverage permit, mixed beverage i311:: IIC~UP:; 

peimit, and beverage cartage pcmi~.'" Respollderlt is a hotel, and its primary source j n c i ~ ~ ; i ~ :  i:\ 

fiotn innkeeping and not the sale of alcoholic beverages. The salr o f  alcohol is ~ r r l v  a r ? u i i : ~ i  7 4 i t i : a  e 

st' Raspondent's business. Delivery of an alcoholic beverage to an intox~cntcd petrl:n i ~ .  ,I hr. + : i ' ~ .  

saf'ety and welfare viola~ion."''' Respondent has no vj09ations prior tn his  cvent and hx! cw 

:vanung a few rrlonths suhsequerlt to he party."G The issue is aggravated by tllc dead1 of >IT. 

C:lul,t~n- tu which Respondent's stwjces c~nMbuted.  Respondent'$ contr i l~ i l~ ion :Val; zrbt 

n.c I ~ . T ' ; ~ : + ,  #:-.-. ~ ~ ~ t e n t i u d  Rcsptmdent conducfed some p lan ing  for the patty, jncluding server ~ r . " r c .  !, .a,: 

,+rd considered the consequences of its party. It wts not reckless T:ustl~er, R~spondcvt'.i 3.t trcl I y i lr '  
I" 

~ ' o d u  \ '~olar~oris spmks tcr the c11rtractc.r and nature of its alcclhol uperation. whj~:.l~ . ~ ~ ~ r ~ b > l * ~ ?r 

reasonably designed 20 avoid violations of tile Code, dlhough i t  Eiifed in tllis in.cti tr~~-.  

W. Cl~pton's death militates strongly in farm of umiieved swpensia~t i.f Respondcnr 's: 

permits. Respondent's otherwise e s e m p 1 ~  record weighs as srrvngly in al lowkg Rc:;prmdcri~ to 

pay ;2 penalty. The ALJ conctudcs that Respondent should be a l l o ~ ~ e d  tr, pay a pen&? for lfio!::!ir!y 

S 1 l451(%N.I4]. 

:"' I6 T;\L 5 ZT bO(a). S:md;ir:I Panttlty Chsrirl. 

' I c  T h e C  Elillibi~ 827 

"' I (i T.%C 9 77.60(o), Standad Pen~Ity Chat; $ 1 1.1; 1 (h) of the Cadc. 

;"'' TABC' Exhihit Q7. 
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. V'haE Ieagth of suspcnsian and nmount of penalty sborrld~~c impossd r ~ p u ~ l  Rt-lpr:nikr? t 
for violating 9 11..61[b)(34)? 

I'he Standard Penalty Chart proscnbcs a minimum 1 0-day to nmaxirnurn 13-ds;; c ~ i > ~ ~ f i . i ? i l : ,  

i o r  a firct offense viol:~ticrn of 9 1 1.6 i(hI(14). Tllr statute allows uy t o  i l  611-day st i;:prk:l iil>l*~. ! i::: 

~2.1-j rec~rnrnt~r~dr;  f h ~ t  ~ I I E  Comiss io !~  follow the chart bccausc Rrsponden! has o t'fc!c.c2 xm.3(.rm: ;5 

t5s t Mr. C!o~tcn may well have masked his infoxication.'" The Cod? d10xw a wide ray !ge 13 ~C!-K;J I:! G. 

~ n c t m t s  per dng: not less than $1 50 or mure than $25,000. 

Respondent was not entrapped. No evidence suggegs t31al m agent, senrami. ~ 1 1  r .~-c:plr  : ?:t. 

of Respondent violated the Code witl~!hc bowledpeof'Rcspondeni. Responden1 dvq r.:-+ C T  n L > \  ~ r :  rl;. 

\rinlfllc rhe Cude. However, the vi~la t ion  was not technical. 'The violation coulrl l t : : ~ ~ : :  i.-.~r 

FreL entrd by an escrc.ise of due diligence because  he ResponJenz, its found above, diil nnt rn r \n~  1 nr 

its p~resls' M ~ C  of cor~sumption, instituted rlo special procedure? for the paw.  and did vtlt  ai1rr!ri;rir.l>. 
. - 

1 -- 
r r a in  ;I:, sscn7ers to thc danger ufaqpical drinkers. Further, Respondent has not ~ffcrei: ,ln:' P %xi(- ~jc.2 

:ha? it tool. E I C ~ I O I I S  [O rectifi the con~cquencr:s of the vio!afinn 2nd In deter fuun~re \*;i?irz!ir,ns. L: .,I. 

i l e ~ p n d c n t  has s~aod by the rr~asking defcnse when the Commissiork's rules rrqurrc it tf.1 !:!.P # . r - -pz  

!n dercc.1 ;ttqpicd drinkers. Sccond, serious questic ws concerninp Responclen t' 3 111 f r I r h ,.r.t::c 

t aiscJ when Mr. Stcphens testified i n  response to Respondent's counsel's question: 

<In Did au do B n  internal investigation concerning the death of David C'l~ptn~i:' 

.4. I was made aware -- of internally. I couldn't speak so that. That w~uiJ : ; ' i  I-; rt r:-rd;r: 
I was informed the nest day that an accident hzd occuned. And j v?i~r,c ~ * c + ~ : i ~ : . i > : !  5 , : : ~  
that property t h e  months later, and then other thar? just the csrrc~~3n111icncz. 3 ..I, - L Y ! >  ' r  
privy to my irivestig3zive matters. 247 

hit. Stcphens testimony suggests that no investigation was cartied out by Respclndrn:. i ~ ? ; : !  t:c :rjcTl-t 

of or:? \vas offered into evidence. Certninl:~: if anyone should bc priv). to ;ul such i!-irre:!l.gii!;..n i :  

2 4 :  - Tllis is Rue as I'ar RS ~ h t  9e~c.r ; '  Fre~~ing went. Thc Comuisqion n , : i y c h o ~ ~ e  to I~:Io::: F-J-: ,~~lf:rcccxs 

n diff'crcnr suspension pcriod. as nuthorizrd by tlre Comrn~sslon's rules. I6 TIlC 5 17.6(lIg~. 
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w.:uuld be Mr. Stephens. Even if llhs details and co~chisions clfsuch an invesd~ation Lvd:.re ki:l:t ~ Y O ~ T :  

PIT. Ftephens as a litigation stratagem, the slepr taken to fo~esralE ariy f u ~ ~ r e  ~~~~~~~~~et: cc~ll!rl bvm.t> 

bern ofwed in some other mmcr. Based upon he factors rrotcd, the ALJ r ~ ~ o i , . i ~ r : i d s  +I: :+ 

2cspondent permits be suspended for the maimurn period of 13 days f c ~ r  r.iolaci,>;la 1.):' 

$ 11.61ib)(14). 

the  Commission can set apenalty between $ 1  SO per day nncl$25,000 per day. A pendi? of 

$150 perdaywouId he idadequntearldapenatty of $25,000 per day intemperate. I r l  olhcrctjric.,i,.~l 

cases involving alcohol service to an obviously intoxicated person that c o n h  buted :.rl a dF:nlh. Th: 

cancelintion af the permits was rec~mmended."~ h a case in wfidr the persori scr:.ed \-:T. 

inloxicarcd, but nor obviously intoxicated. md which resulted in n fatali@, the ALI rccorru~;crrJr~~l 

a suspcnsforl for 60 days or a penalty of $60.000.24* h cases not involving a fnrality. some PFD's 

I l a w  sc~ornmrnderl n 69-day suspension or n 39,000 penalty.'"' 1 4 days or S S 5 .Of!C! in lieu nt' r i  ~e 

r ~ ~ p e ~ ~ i o n , ' ' '  60 days with an alternatlve civil pcunlty of $60,00i3.'~' arid A suswi{>i l  c! .!'l :.ls>#s 
I - 

or ;l$40,000 pen;rlq.24' Each of these recomnzendations were, of ccrime, dcpedder:~ or; I he !act< :!a? t 

;vt.re proved during [he hearing. They are offered to show that a rmge of rncmetary e n x l t i e s  hatic 

been recommended to and accepted by the Commission In some ~f tbrse c:15c~. thr: ;\I 1:; 

considc~ctf f i e  pennittee's daily income from alcoliol sdes ir r setting the ~e.n. : l~.  qvl~ich is 

=; SOAH, Proposal for Decision, TABCv. G r i d i r o n ~ ) ~ u ~ t ~ ' B ~ r ~ ,  fnc u ~ b / ~ B r o n c o S ~ ~ r r s  UrrrtE ( ; r r f l ,  I3ockc.t 
No 358-95-1739: S O U ,  Prclposhl for Decisi~n. TARCv, F q ~ R q C o r p m o f i ~ n  d&/u Chqucrr,  3.xk4- !  '4- ,1?:4.95 
1754. 

'"' SO AH. Proposal for Decision, TABC v. WU, dnc. &,/a Su~ar'r. bockct Na. dSR-g7 - 1255 

p 5  SOAH, Propagal for Decision, 1"RC v. Fejns Vj/lage Club, Dodcct No. 458-96-0987, 

'" SOAYJ, Proposal for k c i s i o n ,  TMCV. M~nu~!fJerrrunda d/ b/ofkro 3 Cockririt' Lm,n,rr: Dnrk t  I$- 
9h-'3739. 
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(:onsidering the case as a whole, the ALJ fmher recammends tliat Responder; t be ;1! 1 :?:+ L ~3 

to pay a civil penalry of S75,000, represcntitig $5.000 a day. in lieu oI'serving the 1.5 c!:iy Fu:!-lk)ny*:- :-, 

Tile !&,T considers rk i s  moun t :  appropriate because it is within lhc perr~ rissihle s t ; t ! ~ r { ~ r j ~  b. r - .~ l~c .  : 

Or1 the Icsser enti of the range, is cornrnensulare with earlier equally serious violat ions, xu;! is 

rntcodcd to accourrt for the Respondent's Inck of remedid rnea~urcs.''~ 

5. ?Vhat lenflh o f  suspension and amount of penal* should he impased tnpan. Rcsr~ontlcaa! 
for violating $ Ilm61(b)(7)? 

The law alloruts Respondent's pcrnlits to  be suspended for a rninirnwn o f  15 Javs up ttcj rr :':I: 

dny rnaxjmtmz for violsting 5 1 E .6I(b)(7). DeIivery of an alcoholic beverage 10 3n inroxicakd 

persort is a "health. s,afety and welfare violation. ' 3 5  prcvioulsy mentioned, PLc;por~dent ha:; 

c,c~nrrsirred essenlial Iy no violations nf the Code prior to this event. Respondent was not en!-rapped, 
1 ,  

mJ t h o  vj elations were r~ot technical. Respo~rdent knowingly \~~olatc.d the Code. ' C h  viol ;\!ion cr.~:~ Id 

llnlJe been pr evenred by an exercise of due diligence because the Respondent. scc founrl abavi'. cvc:lll 

l.>:-ive rthquired its cenlcrs to monitor its guests' rate of mnsumptir~n, codd hmre j~ttin~ted s ~ r c i d  

procedures for thc party, 'md did not adequately train i ts  servers t~ the danger of alypicaI drir&..rr~, 

Further, Respondent has not oR2red any evidence that it took actions to rectify tile conl;rqut.~~:;z~. af 

thc violation and to deter future violations. 

The ALJ ~ecommends that Respondent pcr~nits be suspended for the mxxi nil !!s! prrii?i" r ~f +? 

clays ibr 01c violat ions of 1 I .6 l (b:)(7). The ALJ filsther recommends that; Respo!:ecnt E?e ;liilow+2 

lo pay a civil peuslq- of $300.000, repsescntmg $5,000 a day, in Iicu of  sewing the s~rqpcr~sio:: '!-ric 

nnlount o f  SS.OVO a day is appropriate for the reasons stated a b o ~ ~ c .  

''' $ I 1 '64  1 (b) ofthe Code. 

'" The Cumlss ion  ma). choose to j p o r e  this point apd assesr n djflr'rent FPRE!I~. 5~ . * ~ t ~ h l ~ l ~ z ~ l f  b y ,  !3e 
Curnnlissinn" S e s .  16 TAC 37.60(g). 
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V, FJNDZNGS UP FACT 

The Texas Alcobcslic Beverage Conmlission (TABC) issued mixed b e v e c ~ c  ~ X - T : : :  :;i??-. 
309547, nliscd beverage late I~ours pmit LB-2095.18, m(l bevernye. cxtsrr:r ~lcrrri~l PF- 
209549 to  Aiqmrt Marina X-f~rcI, Inc. (Respondent). 

Resp~ndent's licensed premises are located at Dallas.Fort J17nrd1 {DFVT) :rlter-rraiin::.:l 
Airport, Area U, Grapevine, Tarrant C-ounry, Texas. 

Respondent conducted n Netv Year's Eve party from 6:00 l,,rn. or1 Dcccmltr 3 1 .  ? 69X, 10 

1 :00 a 1n, ors January 1 ,  1999. 

P.espondent's planning for the parry started six rnonths hefo1.c t I ~ e  date. Sccurir!l !v,ls 

planned, as were detailed instn~ctions for dl managers working the party. l .)c~;ll l~J ;iit~>si,?: i. 

tor the p~vty was the custonl of Respondent. 

3.Ir. 5 tephens was the food and bevera~e disector of Resportdent's DFIV hnre.1 n:r the h-ven i I :p 
i r i  question. 

Mr Ctepl~ens was responsible for the entire New Year's 13ve Party. 

A. ht I buffet was set out in the main ballroonr. In four different rooms, four t?iffr:~erlr t)!>t?s 

of et~tertainraent were provided. 

There were a number aE bars throughout the facility where alcohol lc l~cvcragc s c42~1Id hr 
obtained, md The bars were served by cli-ffcrent st&-. 

T'hej-c wrre no unmanned bws or self-serve bars ar the party. 

Respondent gave pottons eight tickets or coupons to excbnnge fuz alcoholic beverages 

.Approxilnatcly 2,100 persons attended the pwty. 

Iiespondent provided nine in-house security oficers and I ti UFW DPS oI5r en. The 3FC 
oficers rkJsre in uniforn~. The DPS oEfTcers wotkcd in tandem with the sn-  iw;~.;e i fy 

officers in assigned mas. 

The in-house personnel wore a uniform of sorrs, a blue blazer b u ~  n ~ t l h n 2  ro Idc11 tlly t ~ I Y I L ~  

as secvsity pcr- se. 

S~cur i ty  md d1 ~Rcspondent 's employees wereinstructed to watch for ir~[o~icaxt'il pairorls. 

There were nu incidents .dlt night of December 3 1. 11 998 that required the 1nten~entir711 of 
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1 Thc hcuirtender staff for h e  New Ycx'r; Eve party S3d C:lRF. n.ainmg ibr :L.T.0 i*.rr. > l 8 r  

IJccern ber 3 1 ,  1998. 

I 7 .  C , \ E  (Control ~ l c o h o l  Risks Effecrivefy) is the hotel association ayprawd ;r !cntwi 
beverage course, 

1 .  Mr. Slepllcns specifically emphasized t h a ~  llhe bartenderr.:: should be aIer: 1 ; ~  Ist:;cili i..! 
''C.4XF' incitlents md bc prcpzred to react appropriztely. 

19 D a ~ i d  W. Clapton drank excessively when alone, could not functiclr~ wihnut Jrirk!~~:, i ~ r i u j  

could not canlrul his intake. 

2 btlr. C boptcn could consume 12 to 30 beers a day. 

.? 1 ,  tvlr. Cioptc7t1 wns more nonn31 a3er h inkbg tl ian not: wJlen he did not &irk Iir w::~ vv, -r::;, 

nervous, jitteq: and st~essed, 

- 
27. C'hi St& Rclc.liex was wjh Ms. Clopton on l>ecernbcr 3 1. 1998, aficr :I:r:!rl p m f4:v 

2 2. LZT. C~C)P?C~II was ln R good n~ood and nonnal when hqs. Belcher tlrst s ~ w  Mr Ciq?t .un a t  7 .GI 

p.m. 

2.1. Mr.  Clopton md Ms. Relchcr had some beers becwezn 2:00 p.m. and 9.00 Ir  1-11 

2.5, "bl r. Clopton then arkr~dad Respondent's New Year's Eve paw. 

::h. kh. Clopton, Ms. Belchcr. and their ftiend Ms. blobely nrrivcd o t  Resi-.ntlrlc.n~'.: 1 : :  I;.] 

hetween 9.00 and 930 p.m. 

17. W e n  they paid to enter the paw: they were given "vouclzcrs" ro bc exchnn~.ed far  ,Jsil!l,s. 

28. A+-. Cloptcln did have S O ~ C  food fiom t h e  hliffet at ?he party just &cr rl~e:,- nii-ed..  

2q. X k .  Cllopton did riot have slurred ipeccl-r, bloodshot eyes, or a d u r n h l j n . ~  $3; t. 

I 
-3 1 Stevcn Chad Gal ycn also ~stcnded zhe New Year's Eve paity rtr Responctrn:'s !>arc! hJb 

Galyen I x e w  Mr. Cloyton as acasual acquaintance and saw Mr. Cluptori sevcrni tlnles thst 
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7 .,&.. 3lr .  Cialy.cn ijrst s , 2 ~  h h  Clopton at 9330 p.m. Mr .  Clopton appeared sober :ti !hat t I771t*.  

33 Iv l r ,  Galyen next saw Mr. Clopton at 10:OO p.m. and again hir. Cloptcrn a ~ ~ r r z d  s~:~!*er 

35. The Imtst time Mr. Gdyen saw Mr. Cloptan was 3 1 :30 p.m.; bh, Clopton was nut i l l  , - . r~~i t l r> j .  

of Iimself. 

36.  P a w  Idnher wc~rked for "Park CQ Fly ,!' a business associated wit13 the DFk' It~:?rri;fnir:r*:l; 
~ijrport, on J m u q  1 .  I 999. 

1 7  
-7 I .  ?Js. Haber operating a shztttlc hus un the Tennind 4-E Loop R ~ a d w a ~  in:;i~!l: t h e :  +3irporl. 

3 S  Ms. Hnber saw a rn'm walking across thc loop roadway toward the infield. 

5 .  The man is;% lcearing a red shirt. darker pants, no coat; wos ~ e ~ y  1a1 I ;  and h ;+i &;L, 5ht.lr t 

P,:~ir. 

I - I!, ']-he man If?. I-laher saw was bk. Clopton. 

1 . Ms. Hahcr srcrpped Irer bus, opened the driver's window, m d  shouted at Mr. C'!npton tv 
oE the roadway or he would be hit. 

12. Ms. Haber estimated the time to be after I Z:00 midnight, but not later than 11.14 a.111. 

I Thc garage ~vlxert Patty Haber saw Mr. Clopton walkins i s  near the entrance to thi. J IG!C~ 

Fatal Accid co t 

34 Robert McMill:m sltteilded the New Year's Party at Respondcn~'~ hotel, rirr i:':~:; ?:chi:.:* r: 
8:OO and P:00 p.m. on Tlecember31, 1998,and leaving at 11:OS ro 12:IOd.l:i 011 ;:it!~an- I. 
1999. 

I Mr. lZfcMillan Iuft the hotel and drove southbound on the main airport hi&u-a:i (ltrten!nti:>r..l 
Trakway) in thc center lane. 

46. Mr,Clopton a p p e x e d s u d d e d y o n ~ e r i g h t h m d ~ t d e o f t I ~ e r o ~ d w a y m d b ~ g a ; ~ ~ ~ : ~ ~ ~ i ~ ~  
ziross. Mr. McMiIlan swervcd to the right to avoid Mr. Clnptcr11 h2r Cloptori tht-n "214 
abozitface"mdsan hackthe way hcI~adcorne. Mr. Clopton Froze in front of Mr. 3-l.-hI!llullr: 
vel~icle? and ir ran over him 
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-?3. ' l ' ! ~ e  accident look place about one-half mile south of the K.esponrlent's I i u t ~ E .  '1 I L L  si;~rr;;;? 

~~:herr Mr. CIi;ton wfas run-mer is ncru the rmnp f eding iiom t l~r  btl;ei ?:lr,rl:~ Srir ;::; 
!n!ern;ltio~~al Parkway. 

1 8. -nle accident took place at approxima tdy 1 2:22 a.m. 

Ar~ropsv Results 

J?. r Uavid K(.rrlzelmm, a deputy medical examiner m j t l ~  the 'Tmal i t  C'o~ony ;\:i.d~:.-::! 
Fxnrniner's a f i c ~  (TCME1, perfolmed tlrc autopsy of David [V. Clopton on J ~ I : I ~ F  I. 1 "":'.i 

I .  S m y l c s  o f  Mr. Clopton's blnnd, virreous, ufid urine r v c c  ccllk(-ted for rnr-l!y~c t:urilt:! r l c  

procedure Clr. Konze lmm conducted. 

5 1 . Dr. Angela Spriltgfrcld reviewed and approved the t o x i c o l o ~  test rcsilits of h:; C'!opr,:f: j 

blood. vitreous, and urine. 

2 .  Mr. Clopton's vitreous fluid (fluid from the imer eye) had arl dcahol concenh.atiur I clt'U ; i'0 
parnsper 100niilli1iters. Hisurine hadan alcohalcon~ntrati0nclf0.360; liis t-lood k:!d 
an at c.ahol concenttation o f  0.3 1 0. 

$3. 'Ihe alcohol analpsis indicated that Mr. Clopton had hecn drinking for a periiid I.)$ ri~nc-. .,I 

least long etraugh for the alcohol c o n m c d  to have k e n  ahsorhd into E ~ s ..j:,;tc~; :ii';il .n 
have almost reached equuIibl-iun~. 

54. ?.lr. C!op ton hnd been drinking for "many hours" to havc a blood aJcclhoE c*>t~crntrfl ticm r lf- 

.; 10. 

7 5  hh. Clopton had been drinking for more than t hee  hours. 

56 MT Cdopton had the equivalent of 16 drrnks in his body at~rl was drinkin? at 3 t ; ' i :~ ; t~ '~  ti^ 
one drink pcr hour. 

57. A drink is U*I(: equivalent of one 12-ounce beer, one 4-ounce glass oi ;vine, csr i -r.:tli;ce : I 
pro o rwti  s k y .  

5 Mr. Flopton consumed b e w e n  nne and time drinks id the last hour of his life. 

59. ~f~.Clnpton'sBACdidnotcb~mgcsignifimtlyduringtheLasttkrech~iu~sc~f~~islji;.~nd 
tvas liglrer than -250. 

6C ?v?I-. Llnptor~ was ixrtoxicarcd that night. 
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1; 1.  bTr CZoprorl was we.11 above the  prevailing legal limit 01'. 3 00 BPlC &he enr Ire i.: cnjT1s. .:,; ' 
rlcrnr_lnsui~cd signs of intoxication after 10:00 p.m, 

52. A pcrson rsritla ;a 0.3 1 BAC is severely intoxicated. 

63, A BAC of 0.3 1 could be Ihd, could render a physical task such as &+.,inc i i<!<:, . r:3:!1": 

pross motor impairment, and impair judgment. 

4 Pcr~ons: m'lso have a Ilistory of drinking to the poinl of h tox  ication dr:velop rrs!i:r ancc, i I: 
rhc ~ c n t r a l  nervous system adapts to the effrcfs of dcohol. 

65. The heavy drrnker Iearns ro hde or mask signs of intoxicntion. 

6 .  l'olcmnce allows the drinker 10 be accepted in society a ~ ~ d  still nlaiar~ln I!i,qIi ; c l ~ ~ ~ l ~ i l l  

c:r~!~w~~tmtions. 

<:?. Mr Clop1012 i v u  an alcoholic and clini~ally depndent  on alcohol, 

1 - 
OK. >?r. c; logb~orl hrrd devylnped the abj jity ro hide or mask dle s i p ~ z  of irltoxic::tid?:: arid lvo!~lc? 

lint  appear int(lxicnted to t.he average person. 

9 .  ~Zlrhclugh an  aJcoholic cnn dis~lay symptoms of intoxication, a TABT trai;lcir sci x 2 1  I r l r ;  L;: 

n o t  he abtc to recognix intoxication in a person like MI: Clopton. 

7~1. .4n a1cohoJic is not likely to exhibit common indicators of intoxication such as \Iun.rd 
rpeech. r n e n ~ d  confusionj impaired motor skills, dishevelment. in~paireri balnnce, sign.; 1.1f 

nausea, or loss of bladder and bowel control because of tolerance arid rna5kln:r. 

7 1 +2 t some degee  of intoxication, even a henvy drinker will begin to exhihi t corile 1.f i h  

md~cators of ii~roxication. 

7 7  . . The pzlr$sosc of an alcolzal server training p r o p m  is to Uain scr:crc 143 rcat .~y i ;s l  
intoxicatic~n. f he Bainee is taught to look for brhavio~nl cues and ho\v 7 0  t,~!+b~?ave ::~i 
identi ~ svhzn a customcis behavior changes. 

7 '1 -. A n  alcohol drinker's behavior changes by loss of inlibition, j ~ t d p c n l .  r-tacricln. : ~ r . i l  
cnordinqrion. 

I - ' 7 .  Difi'krent characteristics or traits indicate losses of diff'ere111 fac~~lties. 
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I .' . I -XBC"r ;m~mumcourse requ i rem~nrswi th rcspec t~o thedd t~e~ t iona f in l~~x i r ,~L~c~r~rc~~~iF~~~  
ir~skuctlon on the common jndicatars of intosication. 

7 7 .  The common indicators u f iniosication are bloodshot, unfocused eyes, sbmecl s r + r c  5 : ? r = , h i :  

of' alcohol on the breath; mental confusion; impaired motor skills: dishevelrnt:rlt; I ,npal r u i l  
balance; signs of nausea; or loss of bladder and bowcl ~ o ~ ~ t l ~ ~ ~ l .  

r 7 r )  

I + .  171~ course milst instruct on the ~ v a r n h ~ g  sigm of iI1egal htox ication: de\*clup:r::,:lt :yi'r~ni. P: 

uwre comnian indicators heated nl!crcations; and?'or rapid nl pronocaccd c.i~nt:i?cs :r! nicl(- ;(. 
t>chav ior, or en~otional s t i te .  

79.  il n ~ipprpvcd cokwse must discuss atypical drinkers, those wpl~ose experience ,md :nieranr.c 
mav m x k  ~nlo~iwtion, and the special efforts required to detect irttoxicaliul: in  >r!~lic.-'! 
?lrj nlcers. 

X(1 ' ~ I E E :  cour.r;en~u,qt describe ways to detect an arypical intoxica~t:d person though ! trr-fh.?:ls : 114-  

ah drjl& counting, conversations calcula!ed to reveal cnlrllional shl~ilii-;. r.lr ;i:t:+.r I ! ! :  

i nrlreators 11,;hich migl~t not othsnvrse be manifest. 
i 

x i An nppro~.ed course nrlust teach sellers tc, rnonjtor customas using such Icchniqilr,q m. 

a. Counti~lg drinks and using n BAC Chart; 
?>. Znt~rt-iewing and rating customers prior to sale; 
C. Being alert to and probing for hidden indicators arlcl warning sipns: 
d Noting c~fitorner's i tlilial rnoad and conduct a~cl w:ttchng 21r ~ ! l r ~ ~ l l l i ' , i  i i~ -:.JPI:~! CI* 

bel~avior; 
r. Ohserving customer interactions; 
f. Reherviewing a n d  re-rating customers prior to each addit iunal snle 

2 A BAC chxt  allows a senrer to estimate whether a customer* is possibly irrqmired, imgair.:d. 
or lepally intnxicated, 

h V , e e s p c n d e t ~ r ' s  CARE m a t e d s  describe ~ F : signs of intoxi~atian in a fashion 5irrliiar. in  rh:: 
T.4DC camsc ~c~uirernctlts. breaking them intn groupings aso~tnd tch>r nf ~ ! ~ i l i  hri : .(L 

judynenl. rcartion, and cr.mrdinatioa. differing ch~metcrisdcs or hal ts indic.?rlrt:: ,ilv';.;!:- 

ififfcrent f;?cujties. 

$4. Respondent's CAFE rnateri rels mention "guests who . . . art: more 1k1ccly tlr:q~ c?l!e: lic'sic 76' 

tirink too nruch alcohol.'' 
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Xq. Respondent's CARE materials do not discuss the issue of tolerance 2 ~ 1 i  mer!;icg T: 

i~ltoxicat ion. 

86. Respondent-s C A R E  prop~un does nat advocate the use of RAC cards. 

87. Rcspondenr's CAKE promam does not r l ~ s c r i  he ways [O ljetect an ;itypicr~j i.nt L ~ L  icat etl  

person. 

<:Arn Program n t the. Pasty 

8R. No one pw+tic~dar server at the party was able to ohserve how 6-luickly a particul?~ gt1rc.t. such 
as Mr. Clopton, was drinking. 

9 .  Mr. Cloptori had three beers in the first hour he was present at the pmy and an(-lther 111rec I!i 
the last hour he was at the party, 

90. If a scrver used a BAC c h n  with reference to Mr. Clnpton. t l~e senfer ~'01i1:i !;.I< :~:!:;r::-: i l l  

believe th r i t  he was impaired in the first hour he was at pmy. 

'I-he manner jn which the Respondent ~onducted the New Ycar's Eve Pmy did not  pro1~)ote 
the gcneral v.relfxe 2.nd safety ofthe people in  conducting its t~usiness. because z guest's r>L? 

I - of cori~xunption could not be monitored, 

5 .  Rt.spandent"sCAREmm~warns~t"somcsituationsrcquircspecialn~cr~hol~~.t~.i~~y: 
proced~res," i11 particular "banquets, meetings, receptions. X I I ~  other spec i~  l rvemq I t h a !  
makc. i t  more dit'ficult to control alcohol risks effectively." 

43. Respondcnt did not institute special alcohol service proceriures for t h p  Ncw L'e~u's E5.c 
p a y  

94. Respondent did not train its servers to deal with atypical dl inkcrs sltch as Mr. C!o;!ton 

95. 'T'he manner in wl~ich the Respondent conducted the New Year's Eve Parry did I I O ~  pro mu:^^ 
rhe general weIfme mR safety of the people in conducting i ~ s  business, bccac~sr i k  Irlslitutr4 
no special procedures for the p m y  and 'did not adequately aain its server s ro f i e  dalger v l  
aty drinkers. 
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Penalty under 11.61 Fb1114) of the Code 

9 .  Respondent w a hotel, r-md its prim;u?l source of income is from innkeepin~. u-d nor Lht s;&: 
of alcol~olic beverages. 

?7. ijclivew of an alcoholic beverage to ,an intoxicated person i-. a "heal?h. sal;:rr rind v,t. l tar- 
t ivlation." 

98 Kesporrdenr has had no violations of the code prior to Lhis event. 

99. l'he issue 1s aggravated by the death of Mr. Clopton, to uhich Resp~nde111'j senflce tti' 
alcrllt~l co11 trihzrted. 

1 0 1 . Respondent was nor reckless. 

? 07. Ilespondenr's alcohol operation is remonably calcrdated to avoid violatiol-rr; ( , I  I' 137e ilt+~:+ 
although it failetl in this iestance. 

103. K~~sy?~ndentshou'tdbesIlowedfopayapcnn~tyforvi~latin~.$ t1.61(bl(14I. 
-- 

E (14 The .Srandard Yenatty Chart, found at I 6  TAC 8 37.60(a), prescribes a r n i ~ ~ i n ~ r u n  1 @day 1:s 
;I maximurn 1 5 -day s~lspension for a first offense violatior1 c bf  I$ I 1 .G 1 (b?( i J'I o f  she Coi lr 

5 '!Tic Code allows a penalty'range of no! less than $150 or more thzm S2.5.(f~JO l v r  clay f i t: 

gec1a1I-y. 

I 6 R E S ~ O ~ ~ C I I ~  has committed no violations of the Code prior 1 Q this event. 

1 7. Respondent was not entrapped. 

1 U?. ?do agent, sen'znt, or employee of Respondent violated thc Code with  lie I;t?nwlvd~r. of 
Respondcrlt. 

! I O Respclndenl diri not lorowingly violate thc Code. 

1 I 1. The violation could have been prevented by an exercise of d m  di1is;ertce bac:~use :k 
Rcspnndent did not monitor its guests' rate of consump~iorl, ~l~stitured no special prni .*t+:::.c:; 

fbr the party, w d  did not adequately train its servers tu the danger of atypica! drin!x:lrc 
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1 1, Respondent taken no actions to rectify h e  csncequencsb; of ?he ~ i f i l ~ l t i ~ i ~  ,;1;i.1 ;s dc.:.:: 
,hture viola Lions. 

1 14. R espondcnt should be allowed lo pay a civil penalty of S73,01)0, seprrsenfin~ 1:. <,<if!!'! ;t r!i;: 

j, Iieu of st3rc.ing the suspension. 

Penarty ilnder 11.61(b'f(7) of the Code 

1 1 5 .  The law allows Respondent's permits to Ile suspended for a m inimurn 1 5 days uy7 c o a (;C~-d:x:. 
rnaxh~l~un for violating 5 1 1.6l(b)(7) of the Code. The same factors set out in F1!1dutp :!C'f; 
97. and 106 though I 12 should be considered with respscr lo this violati.on, 

1 115, The ALJ recommends: that Respondent permits be suspended for the rnaximun~ period ui' GO 
clays far violation of $ 11 n61@3(7) ofthe Code. 

I 1 7. Thc iU,J further recommends that Respondent be dIo\ved to pay a civil penalq- c.f 5: !It).!?:!; 

representing S5,006 n day. in lieu of serving the suspensio~~. 

I -. 3oficc CQ Hearing 

I I . O n  January G .  2005, the Staff of the T B C  (Stail) srrvecl its First .4mendcJ Yorice r l f  
I Icari ng WO1-1) on Respondent. 

1 : 9 Tlle NOH made reference to the Iegal authority and jurisdiction undcr nrhich fit heorirls was 
ro he held, ~vferenced the particular sections ofthe stanaes ai id rules invo I Y ed. 7sd i ndurIeq1 
;I slrort. plain statement of the matters asserted. 

1 20. O n  January 26,2005, a hearing convcl~ed before ALJ Roben F. Jones Jr. 31. rllc SC! 513 F i ~ t  
.- 

'bt'orth ofice located at 6777 Camp Bowie Bovlev*d, Suite 400, Fort llv'nr~li I .wr:mi 
County, Texas. S t,aEwas represented by Timothy Cmiffith, a r k  attorney 1~1th  ~ t h c 'i'A tZI_: Lc,c!;+! 
Rivi sion. Respondent was re-p~cserltcd by its counsel, Morton S iepd , Z u b i ~  5 .  K am rnuiz. 
arid Vm Shaw. The record u-as closed on hlarch 25, 2005, aftcrtt~e p,uticsto :iIcc-! ri~,t:c:! 
f j r r a l  i~lgun~el~ts .  
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VX. CONCLUSIQNS OF LA\tt 

'I ABC has jurrshction over this matter pursuant to Chapter 5 of 1 1 1 ~  ' i ' rxi:3 AicnI:t I!;( 

Beverage Code (the Code) 

Thc State Omce of Administrative Hearings has jwisdictio~l over all rnacer;; s<Ia!ir;p t o  r :ic 
conduct oFn hearing zn this. proceedinp: including the prepat ation of a propnsel i'or t!~rci~:r;n 
with findings of hct and conclusions of law, pursaantco 'T1.Y. GOV'I- COL)~. . ch. ZCi;); 
tT'ernorl 200-sj. 

Notice of the hearing was provided as required by the A ~ H  inist~;l.tive Proced urrl..'! C. 1 .  Tr; :': . 
i ;ov?r roUEAm.  552001.051 and 2001.1552 (Vernon 2005). 

Eased on the foregoins findings and conclusions, Respondent dcIivered XI :z t cohi! l i <  

bcvwage fo an intoxicated person. 9 11 61 @)(I 4 )  o f  the Code. 

Rased o~r rlie foregoing fir14ing.s ard conclusions, rile manner in whith Respoi~dt:t-~t 
coud~lczrd its business warrants suspension of its pel-nlits. F 11 61 &1(7$ t~ i ' thc  Code. 

ICrspo~~der~r pcmwits s l ~ o ~ d d  btl suspended for- 15 days for violatiol~ rjf 7 I 0 l.cb:f 2 # ;  

lZespondent should he: aliowed to pay a civil penalty of $75,0100. represen;in!? X E  ,(:(TO a I::,.. 
In I~eu of ::~:~ving the suspmsron for violation of 5 1 1.6 1 (b)c 14). 4 4  1 I .5? i;~>. ; ; 6-1 tl t ;:%:: 
Code. 

Kcspondenr pr?lmits should be 5uspe.nded for 50 day.: f i ~ r  violntiun of 5 I I I <[.))I ': 'I:, 

I<cspondent should be allowed 10 pay a civil penalty of $300 000, representing SJ.C!OO 3 c l a y .  
in lieri of seavrng the suspension, $5 1 1,6 I (a>, 11.64 of the Code. 

STATE OFFICE OF ADMWISTk\TIVF 1 1'l'Ar'tlyG!5 



State Office ~PAdministrative Hear.irrgs 

May 1 1, 2005 

Alan Steen, .Administrator VIA F,ZCSIMlI,E 5 12:20I'1--59? 
I cxns Alcohoiis Beverage Conmission 

342.lz.rton Seigd 
Altomey frjr Rcspondent 

RE: Docket No. 458-04-6606; 'fexns Acobolic Bevernae Commission vs ,%iri~vrt \Taring Ffoitl, Inc. 
(TABC Case No, 591RS8) 

IJex Mr. Steen: 

Encloried please find a Proposal for Decision in the above-relicrenccd cause fc)r 
-. c.c\n$icierarinn of she 'Texas Alcoholic Beveragc Comnlission. Copies of tlte propnsal me be1 ! l ~  si!r;r 

:L) 7 ifnothy rJiffitll, attorney for Texas AIc.oholic Beverage C o r n  ission. !Illorton ScipeI, ntr c ~ r  
f-r the Rcspondent, and to Mr. md Mrs. JoIlrr B. Clopson, Jr.. TIlc Staff ofm the TLIS::S . \) I:, ,?~IL !i(: 
Rerwrage C:orrpmission (Staff) sought cancellation of Airport Mmina llotrl. Jnc.-s ~ ~ : c J ~ I J ~  1171 t~ : I I  I 
mixed beverage permit, mixed beverage late hours permit, and bevcr,agc cartage penni t. TI 1;: :.t? r' 
n!leged that Respondent delivered an alcoholic beverage to an in toxi ccated pr.rson. ale! 11 rzr r!!: :.: x t l  

or manner in wllich Respondent conducted its business wa~~an ted  cancel lation. 'Thc -4 clrnin~.a-~:ri~*e 
Law judge (ALJ) agrees that Respondent violated the Alcoholic 13everage Code as alllszcd, 2nd 
rec~~nrnends that Respondent permits be suspended f o ~  a total period of 75 days and that Kesyondcnt 
Dc alIowed to pay a civil penalty of . .. $375,000 r_e_p~:ese~tjng $S.OaUa~~,miitzlaf~~&~~g Ihc 

----I 

s~~.ipt.nsjon for the violations. 

Pursuant to the Adrmnistrative Procedure Act, cach party h:ls the right I a file eucc:::)rl-~r; ! c: 
tile proposal, accompanied by supporting briefs. Exceptions, repIic.: to the ctucept!c~ 1:;. :! r-1~3 
supporting briefs must be filed with the Conmission according lo tllc npency's nrles, iv::;; :.I i:l,l;. ::I 

the State Off'ice of Administrative Hearings? located at 6777 Camp Bonk B 1 ~ d . .  Sui!c- .;Oi :i! 

lj'orth, Texas 76 1 16. A party filing excsption~. replies, and briefs Inbst semc 2 copy on rT:!s rl!hcr 

part? hercto. 



State Office of Administrative Hearings 

SheIia 13aiZey Taylor 
Chief Adminiqtrative Law Judge 

Nan Steen, Adrninisba~or 
Texas Alcoholic Beverage Commission 

Timothy Griffith, Staff Attorney 
Texas Alcoholic Beverage Commission 

Morton Seigel 
Attorney for Respondent 

m~ FACSIMILE 
3 1 21658-2022 

RE: Dcwket No, SOAR h t k t t  No. 458-046606: Tevas Alcoholfc Bevcragc Cornmisslon v. Airport 
Marina Hotel, Inc-, 'Carrant County, Texas TAE3.C. No. 591858 

Dear Mr. Steen: 

The ALJ has received and reviewed the Respondent's Exceptions to the Proposal for Decision 
and Petitioner's Responses in the above referenced case. Mer review, the ALJ is of the opinion 
the Proposal for Decision should stand as written. The ALJ wishes to respond, briefly, to two o f  the 
Respondent's contentions. First, Respondent neither plead nor offered to prove any element of the 
"seller-se~vw'Ydefense available under # 106.1 4. Respondent cannot assert an affirmative defense 
after t h e  record has closed. Second, any settlement between Respondent and the Clopton family is 
not relevant to or dispositive of t i i s  matter. A settlement between Respondent and t l ~ e  Cloptons does 
not constitute nrl adjudication and is not binding on the Commission in any event. 

The record of t h i s  case is being forwarded to the Commission to be available for revfew. 

6737 Camp Bow*ie Dlwd., Suite 400 Fork Worth, Texas 76116 
(817) 731-1 733 Pax (817) 377-3706 



6777 Camp Bowie Blvd. 
Ft, Worth, Texas 76176 
Phone (87 7) 731 -7  733 

Fax (817) 377-3706 

AGENCY. TEXAS ALCOHOLIC BEVERAGE COMMISSION 

CASE: Airport Marina Hc~te!, tnc 

Tirnc~lhy E. GriVth 
Staff AFomey 
T ~ x 3 5  P l cah~f ic  Reverase Comrntss~on 
525 N. McDmald, Surte '180 
FdcKlnney, TX 7505c: 

)- Ph 972/547-5992 
1 - 3 ~  972-547-5035 

Eefty Cbatharr~ 
Fax 5 1212C6-3493 

Morton S~egel 
Ph: 372i658-2C00 
Fax: 3 7 2!658-2022 

Jchn Renjamin Clnoton, Jr 
Barbara Ann Clopton 
P 0. Box 368 
Venus, Texas 76084 
Ph: 9721366-8980 
Fzx. 9721366-0980 

AGENCY COUNSEL .---- .-. 
'UY FAX 

A:: of M a y  1 'I. 2005 


