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O R D E R  

CAME ON FOR CONSIDERATION this 10th day of July, 2000, the above-styled and 
numbered cause. 

Mer prQper notice was @given, this case was heard by Administrative Law Judge Suzan Moon 
Shinder. The hearing convened on May 5,2000 and adjourned on May 5 ,  2000. The Administrative 
Law Jud& made and filed a Proposal For Decision containing Findings of Fact and Conclusions of 
Law on June 14,2000. +This Proposal For Decision was properly served on dl parties who were given 
an opportunity to file Exceptions and Replies as part of the record herein. As of this date no excep- 
tions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 
due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings of Fact 
and Conclusions o f h w  of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings af Fact and Conclusions of Law into this Order, as if such 
were hlfy set out and separately stated herein. All Proposed Findings of Fact and Conclusions of Law, 
submitted by any party, which are not specifically adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commissian, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code 
and 16 TAC $3 1. I of the Commission Rules, that Respondent's conduct surety bond in the amount 
of $5,000.00 be FORFEITED. 

This Order wiIl become final and enforceable on July 31, 2000, unless a Motion for 
Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties by facsimile and by mail as 
indicated below. 



WT'FNESS MY HAND AND SEAL OF OFFTCE en this the 10th day of July, 2000. 

On Behalf of the Administrator, 

n 
- 

~ a n d y ~  ar6:oushi 'Assistant ~d$&strator I 

Texas ~lwkolic  Beverage ~om@ssiAn 

The Honorable Swan M. Shinder 
Administrative Law Judge 
State Office of Administrative Hearings 
VIA F ~ C S M ~ L E  (254) 750-9380 

Holly Wise, Docket Clerk 
- State Office of Administrative Hearings 

VIA FACSIMILE (512) 475-4994 

Rene 1. Hernandez 
d/b/a El Copa Cabana 
RESPONDENT 
2427 Flint 
Waco, Texas 76706 
Certified Mail No. Z 473 042 822 

Christopher Burnett 
ATTORNEY FOR PETITTONER 
TABC Legal Section 

Licensing Division 
San Antonio District Office 
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SheZia Bailel; Taylor 
Chief Ailrninistrative Law Jridge - -..., _.. I 

June 14,2000 

Doyne Bailey CERTIFIED MAIL DELIVERY NO. 7A1943RB 32 
Administrator 
Texas Alcoholic Beverage Commission 
5pn5 M ~ s s  Drive, Suits 1 60 
Austin, Texas 7873 1 

RE: Docket No, 458-00-0164: Texas Alcoholic Beverage Carnmisslon vs. Rene I. Hernandez, d k l n  El 
.Cops Cabana, Permit No. BC-3094 13, License No. BL-309114, McLenaan CounQ, Texas 
(TABC Case No. 583051) 

Dcar Mr. Bailey: 

- Enclosed please find a Proposal for Decision in the above-referenced cause for the 
consideration of the Texas Alcoholic Beverage Commission. Copies of the proposal are being sent 
tu Christopher Burnett, attorney for Texas Alcoholic Beverage Commission, and to Respondent, 
Rene 1. Hernandez, dlbla El Copa Cabana. For reasons discussed in the proposal, I recommend 
Respondent's conduct surety bond be forfeited. 

Pursuant to the Administrative Procedure Act, each party bas the right to file exceptions to 
the proposal, accompanied by supporting briefs. Exceptions, repties to the exceptions, and 
supporting briefs must be filed with the Commission according to the agency's ruEes, with a copy 
to the State Office of Administrative Hearings. A party fiIing exceptions, replies, and briefs must 
se;-VE; a c q j  G;; 321;: part:- beretc 

Sincerely, 

Suzan Moon Shindcr. 
Administrative Law Judge 

Enclosure 

XC: Hallp U'lse, Docket Clerk, State Office of Administrative Hearing -REGULAR MAIL 
Chnstophw Burnctt. Staff Attomcy, Texas Alcoholic Beverage Commission, 5806 Mesa Drive, Ste. 160, Auain, 
Texas 7873 1 -CERTIFIED MAIL DELIVERY WO. Zt07R23587 RETURN RECElPT REOUESTED 
R a e  I. Hernandc7, d/b/a CI Copa Cabana, 2427 Flint, Naco, Texas 76706 - UEKTI t;l ED 31AIL F'O, 2207823590 
RETURN RECEIPT REOU~STED 

80 1 Austin :\venua-. St~itr 750 + R'aco. 76701 
(254) 750-9300 FRX (251) 753-9380 
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PROPOSAL FOR DECISION 

The Staff of the Texas Alcoholic Beverage Commission (Commission) initiated this action seeking 
forfeiture of-the conduct surety bond posted by Rene I .  Hernandez d h l a  El Copa Cabana 
(Respondent). The Commission recommended that the bond be forfeited because Respondent had 
committed at least three violations of the Texas Alcoholic Beverage Code (Code) since September 
1, 1995. The Adniinistrative Law Judge agrees with the Commission's recommendation that 
Respondent's conduct surety bond be forfeited 

I,  Jrrrisdiction, Notice, and Proced~~ral History 

The hearing on the merits convened on May 5 ,  2000, before Administrative Law Judse Susan 
Shinder, in the ofices of the State Oflice of Administrative Hearings (SOAH) in Waco, McLennan 
County, Texas. Peti tionet appeared by and through its staff attorney, Christopher Eurnett. 
Respondent appeared pro se. The hearing was concluded the same day, and the record was closed 
the same day. 

The Conlnlission and SOAFI have jurisdiction of this matter as reflected in the ConcFusions Of Law. 
The notice of iztent :a i~istitute he enforcement ac.tion and of the hearing mez the not ice requirements 
imposed by statute and nile as set forth in the Findings Of Fact end Conclusions Of Law. 

11. Conduct Surety Bond 

A Wine and Beer Retailer's Permit, BG-309113, and a Retail Dealer's On-Premise Late Hours 
License, BL-309 1 14, were issued to Rene F Hernandez, d/b/a El Copa Cabana, 29 1 1 Primrose, 
Waco. McLennan County, Tesas, by the Texas AlcohoEic beverage Commission, on the 26th day of 
October, 1995. and had beet] continuously renewed since that date, as of February 25, 1999. As 
required of al! applicants and holdel-s of such permits, by Sections 1 1.1 1 (permit) and 6 1. I3 (license) 
of the Code. the Respondent esecuted the related Conduct Surety Bond, No. 4224-37641, in the 
amount of $5000.00. The license and permit both reflect that Respondent's mailing add& is  2427 
Flint, Waco, Tesas. 76706 



111. Events Leading to the Request to  Forfeit 
Respondent" Conduct Surety Bond 

On April 1 6, 1 997. Respondent signed an "Agreement and Waiver OF Hearins." i n  ~ o c k e t  Number 
573295, regarding three violations of the Code. The waiver agreement stated that on March 27, 
1997, Respondent issued three checks, in unspecified amounts, with insufficient funds, i n  vioIation 
oft he Code [See Code $6 1.73(b) allowing suspension of a license if a licensee gives a check for beer 
or the containers or packages in which it is contained or packaged, which is dishonored when 
presented For payment] In this agreement Respondent admitted that the violations occurred, and 
waived his right to a hearing in the matter, acceptins the penalty assessed. At that time, Respondent 
agreed that the above referenced license or pennit would be suspended or canceled unless 
Respondent paid the civil penalty of $750.00 in lieu of suspension by May 14, 1997. 

As a resulr of this waiver agreement, the Commission Adminjstrator entered a waiver order on March 
4, 1998, stating that the above violations did occur, and asseshg a penalty of suspension of 
Respondent's permit and license for a period of five days, beginnins May 28, 1997, unless 
Respondent paid the civil penalty of $750.00 on or before May 14, 1997. 

On February 27. 1398, Respondent signed an "Agreement and Waiver of Hearing," in Docket 
Number 577878, regarding one violation of the C d e .  The waiver agreement stated that on February 
2 1, 1 998, there occurred the unlawhl carrying of a weapon on the licensed premises, in violation of 
Section 46.0219 of the Texas Penal Code (place and manner), and Sections 25.04 and 69.13 of the 
Texas Alcoholic Beverase Code. I n  this agreement Respondent neither admitted nor denied the 
violation, and waived his right to a heariny in the matter, accepting the penalty assessed. At that time, 
Respondent agreed that the above referenced license or permit be suspended or canceled unless 
Respondent paid the civil penalty of $2.250.00 in lieu of suspension by April 1, 1 998. This agreement 
also contained the following language: The signing of this waiver may result in the forfeit t~ re  of any 
related conduct surety bond. 

As a result of this waiver agreement, the Commission Administrator entered a waiver order on March 
4, 1998, stating that the above violation did occur, and assessing a penalty of suspension of 
Respondent's permit and licer~se for a period of liReen days, beginning April 15, 1998, unless 
Respondent paid the civil penalty of $2,250.00 on or  before April 1, 1998. 

IV. Forfeiture of Conduct Surety Bond 

When posting a conduct surety bond. the pemit or license holder must agree not to violate a Texas 
law relating to alcoholic beverages, or a Commission rule. The holder must also agree that the 
amount of the bond shall be paid to the slate if the permit is revoked, or, on finat adjudication, if the 
holder violated three provisions oft  he Code since September 1, 1995. This conduct surety bond, in 
the amount of $5000.00, is conditioned on the applicant's or holder's conformance with alcoholic 
beverage law, in accordance with the requirements set forth i n  16 TEX. ADMIN. CODE 533.24 
and TEX. ALCO BEV. CODE $9 I 1. t I (permit) and 6 1.13 (iicense). The Commission may revoke 
or suspend a permit or license, if the holder violates a provision of the Code or a rule of the 



Commission pursuant to TEX. m C O .  BEV. CODE $6.0 1 .  Forfeiture of a conduct surety bond is 
governed by 16 TEX. ADMIN. CODE $33.240), and provides that the Commission may seek 
forfeiture when a license or permit has been canceled, or where there has been a final adjudication that 
the licensee or permittee has committed at least three violations of the Code since September 1, 2 995. 

FINDINGS OF FACT 

1. A Wine and Beer Retailer's Permit, BG-3091 13, and a Retail Dealer's On-Premise Late 
Hours License, BL-309 1 1 4, were issued to Rene I. Hernandez, d/b/a El Copa Cabana, 29 1 1 
Primrose, Waco. McLennan County, Texas, by the Texas Alcoholic Beverage Commission, on the 
26th day of October, 1995. and had been continuously renewed since that date, as of February 25, 
1999. The license and permit both reflect that Respondent's mailing address is 2427 Flint, Waco, 
Texas, 76706. 

2 The hearing was convened on May 5, 2000 at the Hearings Facility of the State Office of 
Administrative Hearings, 80 1 .Austin Avenue, Suke 750, Waco, Texas. Respondent appeared pro 
se. The Commission appeared by and through its Assistant Attorney General, Christopher Burnett. 
Evidence and argument were heard, and the record was closed the same day. 

3 .  There-were no contested issues of notice or jurisdiction in this proceeding, and Respondent 
received proper and timely notice of the hearing from the Commission in a notice of hearing, dated 
January 26, 2000 The notice was properly sent to Respondent at the mailing address provided in 
Finding of Fact No 1, as evidenced by the notice's Certificate of Service, reflecting service by 
Certified Mail No. Z 473 040 1 15, and by Respondent's appearance at the hearing. 

+ 

4 The notice of hearing contained a statement of the time, place, and nature of the hearing; a 
statement of the leyal authority and jurisdiction under which the hearing was to be held; a reference 
to the particular sections of the statutes and nhes involved; and a short, plain statement of the matters 
asserted. 

5. Respondent executed the related Conduct Surety Bond, No. 4224-3764 1, in the amount of 
$5000.00, on October 13, 1995. 

6.  On April 16, 1997, Respondent signed an "Agreement and Waiver of Hearing," in Docket 
Number 573295, resard~ns three violations of the Code. The waiver agreement stated that on March 
27, 1997, Respondent issued three checks, in unspecified amounts, with insuficient funds, in 
vi oIation of the Code. [See: Code $6 1.73(b) allowing suspension of a license if a licensee gives a 
check for beer or the carltainers or packages in which ir is contained or packaged, which is  
dishonored when presented for payment] In this agreement Respondent admitted that the violat ions 
occurred, and waived his right to a hearing in the matter, accepting the penalty assessed. At that 
time, Respondent agreed that the above referenced license or permit would be suspended or canceled 
unless Respondent paid the civil penalty of $750.00 i n  lieu of suspension by May 14, 1993. 

7 .  As a result of this waiver agreement, ?fie Conln~ission Administrator entered a waiver order 
on March 4, 1998, stating that the above violations did occur. and assessing a penalty ofsuspension 



of Respondent's permit and license for a period of five days, beginning May 28, 1997, unless 
Respondent paid the civil penalty of $750.00 on or before May 14, 1997. 

L 

8. On February 27, 1998, Respondent signed an "Agreement and Waiver of Hearing," in Docket 
Number 577875, regarding one violation of t  he Code. The waiver agreement stated that on February 
21, 1998, there occurred the unIawfi11 carrying of a weapon on the licensed premises, in violation of 
Section 46.02(f) of the Texas Penal Code (place and manner), and Sections 25.04 and 69. I3 of the 
Texas Alcoholic Beverase Code. In  this agreement Respondent neither admitted nor denied the 
violation, and waived his right to n hearing in the matter, accepting the penalty assessed. At that time, 
Respondent agreed that the above referenced license or permit would be suspended or canceled 
unless Respondent paid the civil penalty of $2,250 00 in lieu of suspension by April 1, 1998. This 
agreement also contained the following language: The signing of this waiver may result in the 
forfeiture of any related conduct surety bond 

9. As a result of t  his waiver agreement, the Commission Administrator entered a waiver order 
on March 4, 1998, stating that rhe above violations did occur, and r!ssessinz a penalty of suspension 
of Respondent's permit and license for a period of fifteen days, beginning April 15, 1998, unless 
Respondent paid the civil penalty of $2,250.00 on or before April I ,  1998. 

10. Respohdent has committed at least three violations of the Code and had at least three final 
adjudications regardins these violations since Septen~ber 1, 1 995. 

CONCLUSIONS OF LAW' 

- 1. The Texas Alcoholic Beverage Comnlission has jurisdiction over this matter pursuant to 
Subchapter B of Chapter 5 ,  of the TEX. ALCO. BEV. CODE (Vernon 1995). 

2. The State Ofice of Administrative Hearings has jurisdiction over the matters related to the 
hearing in this proceeding, including the authority to issue a proposal for decision with proposed 
findings of fact and conclusions of law, pursuant to TEX. GOVT. CODE ?iNN $82003 -02 1 (b) and 
2003.042(6) (Vernon 2000). 

3. As referenced in Findings of Fact Nos. 1,2,3, and 4, the parties received proper and timely 
notice of the hearing pursuanz to TEX. GOV'T CODE ANN $$2001.051 and 2001.052 (Vernon 
2000). 

4. Based upon Findings of Fact Nos. 1 and 5, Respondent holds a Wine and Beer RetailerXs 
Permit, BG-309 1 3 3. and a Retail Dealer's On-Premise Late Hours License, BL-309 1 1 4, issued to 
Rene I .  Hernandez, dlbla El Copa Cabana, and posted the related Conduct Surety Bond, No. 4224- 
3 764 1, in accordance with the requirements set forth in 16 TEX. ADMIN. CODE 43  3.24 C 1999) 
and TEX. ALCO BEV. CODE $ $ I  1 . 1  1 (permit) and 6 1 . 1  3 (license) (Vernon 1995 and Vernon 
Supp. 2000$. 

5 .  Based upon Findings of Fact Nos. 6 ,  7, 8, and 9, Respondent violated 16 TEX. ADMN 
CODE $33.24 ( E 999) and TEX. ALCO. BEV. CODE $8  11.1 1 (permit) and 6 1.13 (license) (Vernon 



1995 and Vernon Supp. 2000) by violating a Commission rule and law of the State of Texas relating 
to alcoholic beverages while holding a Wine and Beer Retailer's Permit, BG-309113, and a Retail 
Dealer's On-Premise Late Hours License, BL-309 1 14, having at least three violations aF the Code - 
since September 1 985. 

6. Based on Findin~s  of Fact Nos 6, 7,8,9 ,  and 10, and Conclusions of Law Nos. 4 and 5 ,  the 
conduct surety bond esecured by Respondent shoujd be forfeited to the Ssate. 

Signed this / Cf q n y  orJune, 2000. 

Suzan Moon Shinder 
Administrative Law Judge 


