
DOCKET NO. 578887 

TN RE HUMBERTO RODELA 
D/B/A MJEVO FLYING Y 
P E M T  NO. BG-185180 

EL PASO COUNTY, TEXAS 

6 BEFORE THE TEXAS 
15 
6 ALCOHOLIC 
'5 
8 BEVERAGE C O M S S I O N  

DISMISSAL ORDER 

On this day ?.he Texas Alcoholic Beverage Commission moved to dismiss the above styled and 
numbered cause for the following reason: 

The permit has expired. 

IT IS TEEREFORE ORDERED that the complaint in Docket No. 578887 is DISMISSED 
without prejudice, 

WITNESS MY HGND AND SEAL OF OFFICE on this 15th day of November, 1999, at 
Austin. Texas. 

Humberto RodeIa 
d/b/a Nuevo Flying Y 
RESPONDENT 
293 1 Pershing Dive 
El Paso, Texas 79903 

GayIe Gordon 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 
Compliance Division 
Comptroller of Public Accounts 

On behalf pT t e Administrator, 
, -1 

Texas ~ l b h o l i c  ~evkrage ~ommissh$ 



- -  -- 
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- DOCKET NO. 458-99-1 51 0 
(TABC NO. 578887) 

1 ! ,  

, ocr 2 I 1999 ~LI! -- , 

TEXAS ALCOHOLIC BEVERAGE 3 BEFORE THE STATE OFF ICE 
COMMISSION, 5 

Petitioner 5 
us. 5 

5 OF 
HUMBERTO RODELA 5 
dba NUEVO FLYING Y '5 
PERMIT NU. Be-185180 § 
EL PAS0 COUNTY, TEXAS 5 ADMINISTRATIVE HEARINGS 

Respondent 5 

PROPOSAL FOR DECISION 

Petit~oner, TEXAS ALCOHOLIC BEVERAGE COMMISSION (TABC), brought 
this action against HUMBERTO RODELA dba NUEVO FLYING Y ,  Respandent, alfeg- 
ing Respondent no longer held a sales tax permit and awed state taxes, vioiat~~rls d 
the Texas Alcoholic Beverage Code [Code]. A hearing was scheduled and convened, 
but Respondent failed It0 appear and defaulted. 

L FINDINGS OF FACT 

1 On August 10, 1999, TAW sent a Not~ce of Hearing to Respondent at 2931 
Pershing Drive. El Paso, Texas 79903 by certified marl, return reeipt requested, 
informing him that a hearing in his case was to be held at the SOAH offrce at 
9434 V~scount, Suite 102, EF Pasa, Texas 79925 on Wednesday, September 8, 
1999, at 11.00 a.m. The green return receipt cams back with a date of delivery 
of August 12, 1999, and with a sngnatuse that reads. "Hurnberto Rodela." 

2 Before that on August 2, 1999, SOAH had sent an Order Sett~ng Prehearing 
Conference to Respondent at the same address wh~ch included the same 
informst~on on the place and date of the hearing. To this date, the envelope has 
not come back to the SOAH office 

3. BothPetitioner'sNoticsofHear~ngandtheSOAMOrde~containedthe 
statement in 10-point, bold-face type required by 1 Texas Adrninrstretive Code 
155.55Ic) re~ardlng the consequences of failure of a party to appear at the 
hearhg 

4. On June 2, 1998, and on July 15, f 998, TABC had sent letters notify~ng 
Respondent at the above address of tts intent To cancel Respondent's permits 
based on v!olations of the Code. A green return receipt for t h e  first fetter came 
back with date of dellvery of Jcrne 4, 3998, and was signed by Humberto Rbdela 

5. The hear~ng was convened on Wednesday. September 8, 1999, at 11 -00 a.m., 
as scheduled. 
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Neither TABC nor SOAH were canfacted by Respandent regarding any des~re 
for a contrnuance or any reason for not being able to attend the hearing. 

Gayle Gordon, attorney for TABC, was present at t he  hearing, but Respondent 
failed to appear and defaulted 

Srnce Respondent did nd appear, the factual allegations in the notice of hearing 
are deemed admitted and found to be true. 

Based on the foregoing, Respondent na longer holds a sales tax permit and is 
subject ta a final determination of taxes due and payable 

COWCLUSIONS OF LAW 

The Texas Alcoholic Beverage Commission has jurisdiction over thrs matter 
pursuant to any or all of the following: Code Sections 5.31 -5.44, 6.81, 1 1.61, 
61.77, and 32.01. 

The State Office of Administrative Hear~ngs has jurisdiction over matters related 
to the hearing in this proceeding pursuant lo Code Section 5.43(a) and the 
Admrnlstrat~ve Procedure Act, Texas Government Code Chapter 2003. 

Sesvlce of the Notice of Hearing was made pursuant to Code Section 1.1.63 and 
Texas Government Code Sect~ons 2001.051 and 2001.052. 

Under 1 Texas Administrative Code 1 55.55(b), when a respondent defaults, the 
factual allegations in the notice of hearing are deemed adrnrtted as true without 
t h e  requirement of submitting additional proof. 

Based on Respondent's no longer holding a sales tax permit, he is subject ta 
canceFtatidn ar suspension of h ~ s  permit under Code Sections 1 I .61(c) and 
61 712CT). 

Respondent is subject to final determination of taxes due and payable under 
Texas Tax Code Chapters 1 51, 183, and 321. 

Based on Conclusion of Law No. 6, Respondent 1s subject to cancelllat~on or 
slrsperlsi~n of his permit under Code Sectlons 1 l , 6 l  (b)[5), ? 1 6 i  (c) ,  and 
61.732{1) 

It is recomrnunded that Respondent's permit be suspended for 14 days and, in 
I leu of suspension, that there be a civil penalty of $1 00 per day fur a total of 
Sl,400. 
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