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ORDER 

CAME ON FOR CONSIDERATION this 13th day of April ,2007, the above- 
styled and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge. Tanya 
Cooper. The hearing convened on 17th day of November, 2006 and the record was closed on 
November 20, 2006. The Administrative Law Judge made and filed a Proposal For Decision 
containing Findings of Fact and Conclusions of Law on 4th day of December, 2006. The Proposal 
For Decision was properly served on all parties who were given an opportunity to file Exceptions 

- and Replies as part of the record herein. On December 8, 2007, Petitioner filed Exceptions to the 
Proposal for Decision. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 
due consideration of the Proposal for Decision and Exhibits and Exceptions, adopts the Findings of 
Fact and Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal 
For Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if 
such were fully set out and separately stated herein. All Proposed Findings of Fact and Conclusions 
of Law, submitted by any party, which are not specifically adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC $3 1.1, of the Commission Rules, that the complaint against the permittee are 
hereby DISMISSED without prejudice. 

This Order will become final and enforceable on 9th day of May ,2007, unless 
a Motion for Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties by in the manner indicated 
below. 



SIGNED this the 13th day of April ,2007, at Austin, Texas. 

On Behalf of the Administrator, 

~ e x u  Alcoholic Beverage Commission 

Araceli Cadena 
d/b/a Club Los Dos Laredos 

, RESPONDENT 
301 E. Avenue B 
Tenoke, Texas 76501 
REGULAR MAIL 

- 
Judith Kennison 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 
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The Texas Alcoholic Beverage Commission (TABC) Staf f  brought this disciplinary action 

against haceli C d e n a  d/b/a Club Los Dos Laredos (Respondent), alleging h a t  Respondent 

committed a violation' of the Texas Alcoholic Beverage Code (the Codc) by permitting the use or 

display of the Respondent's TABC-issued permit and license in the conduct of a business for the 

benefit af a person not authorized by law to have an interest in the permit. The T?LBC Staff seeks 
- cmcel1ar:ion of Respondent's permit and license. The Administrative Law Judge (-4LJ) finds ThBC 

Staff's evidence insufiicient to establish the above-listed violation. The i4LJ recornmcnds that no 

cnforcerilent action be taken against Respondent. 

1. JTJRISDICTION, NOTICE, AND PR0CEI)URAL HISTORY 

ThBC has jwisdiciion o ~ e r  this matter under TEX. ALCO. BEV. CODE ANN. chs. 5 ,6 ,  1 1,25, 

70. and 1 U9. The State Office of Administrative Hearings (SOAH) has jurisdiction over all matters 

reirtting 1:o con&~cting a hearing in this proceeding, including the preparation of a proposal for 

decision with i-i~dings of fac.t and conclusions of law, undcr- TEX. GOV'T CODE .4W. ch. 2001. 

'There w.v.;:re no contested issues conccnling notice or j~~risdiction in this proceeding. Accordingly, 

those nlatters ~ l l l  he addressed in the Findings of Fact and Conclusions of Law sections of this 

: T!ir Co.mnissil:~n or 3dministrator n a y  suspend for not mcre than 60 days o; ianccl an original or 
rene~vn! permit if it is faun@ after notice .and hcaring. thaz any permiltce violated a provibion of'the Code or a rule of 
thc Couunksion. T'ES. ALCo REV. C,ODE .Qw 6 ; 1 .o I fb)Q], 
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On November 17.200(i, a hearing was convened before ALJ Tanya Cooper. TARC Staffuvas 

represented by Judith L. Kennison, 'TABC Staff Attorney. Respondent appeared and represented 

llerself :it the heczring. The record closed on Xovember 20,2006. 

ltespondent holds a Wine & Beer Retailer's On-Premise Permit and Retailer's On-Premise 

Late Hours License, BG-620500, issued by TPLBC to Araceli Cadena d/b/a Club Los Dos Laredos, 

located at 301 E. -4ve B, Temple, Bell County, 'Texas. TAnC Stdf asserts that Respondent 

participated in a subterhge in h e  operation of the above-listed premise because $he permitted the 

use or display of the pennir a ~ d  license in the conduct of  a business for the benefit of a person not 

authorized by Za\v to have m interest in the permit. 

James CIayWnPratt, an enforcement officer for the Texas Comptroller's Ofice, testiiied that 

be was assiped to collect past due taxes fiom Respondent in relation to the operation of this 

licensed premise. He said chat he had visited h e  licensed premise, but no one ltad been there at the 

h e of his visit. -Mr. Pratt stated that later on, Respondent's brother, Ramon Cadena, came into the 

Comptrcller's Office and advised that he wanted to rake care of the past due taxes concerning hls 

sister's I.;censed premises. 

klr. Pratt said he inquired about Mr. Cadena7s interest in Respondent's business. According 

to Mr. Pratt, blr. Cadena advised that he was taking care of Respondent's licensed premise while she 

was away on a funill; rtlatter in Mexico. Mr. Pratt stated thal he asked Mr. Cadella why he had not 

xqnired a TriBC-issued permit to operate thc licensed premise under his otv~ name, and Mr. 

Czidena revcaled that he had a criminal history that would preclude his ability to secure a TABC- 

issued pelmjt or license. 
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Mr. Pratt testii-ied that he did not accept the past due tax payrneyt Gom 341. Cadena because 

he was not listed as a person nith any authorized connection to the tax account. He further said that 

he  reported this information to TABC Staff because he believed the operation of' this licensed 

premise, as described by Xfr. Cadena, was illegal. 

Agent R. Suarez said in his testimony that he was advised by Mr. Pratl concerning his 

suspicions abour ihs licensed premise's operations. -4gent Suarez stated that he had met with 

Respondent while her  application was being processed in 2005. Respondent had failed to respond 

to a question on hcr appIication; and there was a question about her criminal listory. During a 

meeting, Agent Suarez said that he had specifically asked Respoildent about her brother. Ramon 

Cadena, and how he was employed, because Mr. Cadena had called several times with questions 

concerning Respondent's application. At the time, Respondent told Agent Suaez that Mr. Cadena 

mas self. employcd in the construction business: According to Agcnt Suarez, Respondent was aware 

througl~out the application process that Che licensed premise was rcquired to be un~ler her exclusite 

control. 
- 

Agent D. Garcia, a 'CABC Staff enforcement investigator, testified that he went to the 

licensed premise on March 29. 2006, to follow up on 1Mr. Pratt's report of a possible ongoing 

subterfuge operaiion. Upon entering the licensed premise, Agent Garciacontacted Mr. Cadena, who 

was working that evening as the licensed premise's bartender. After advising Mr. Cadena 

co~icerning his rights against self-incrimination, Mr. Cadcna agreed to sped< with him about the 

licensed premise's operations. 

Mr. Cadena said h a t  Respondent owned the licensed premise, but that he was operaling it 

fcl~ her until she could return to operate the bar on weekends. ,Mr. Catlena told Agent Garcia that he 

.xas currently responsibIe for opening and closing the licensed premise for business, and that this had 

bezn the .manyement between himself and his sisrer since opening the licensed premise. According 

ti; Mr. Cadena, Respondellt was away working on a job in Pflugerville: l'cxas. 
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,Agent Garcia said he asked to see some of rhe licensed premise's records, ~vhich  .Mr. Cadena 

proc1uce.d from him. These records included utility bills and bank statements. Agent Garcia, noted 

that the electric bill for the licensed premise was in Mr. Cadena's name. 1%11en asked about this, Mr. 

Cadena replied that 11s had opened the account in Respondent's absence, so the account was Iisted 

l i s  name In reviewing bank statements with Agent Garcia, Mr. Cadena srud that he was authorized 

to make deposits and witlldraw funds from the licensed premise's bank account. Mr. Cadena also 

said thnc he had a credit card issued in his name, wl~ich was used for making supply purchases 

necessary in operating the licensed premise. All other utilities, includintg the telephone bill, were 

listed in Respondent's name. 

Agent Garcia said that he believed Mr. Cadella was in control ofthe licensed premise because 

Agent Garcia had made several attempts to speak with Respondent m d  was never able to contact her. 

(:'nn::equcntly, he testified that Respondent's pernlit and license shculd be cancelled. 

111. ANALYSIS 

Section 109.53 of the Code provides for several activities that are prohibited in the operatio1.1 

of a licensed premise.? Collectively, these violations are frequently referred to as engaging in a 

subterfuge. And \vl>ile the term "subterfuge" is not specificdly defined within the provisions of the 

Code: i t s  common meaning is defined as a deception in order to. . . escape, or evade: or a deceptive 

devicc or stratagem. (See Webster's Collegiate Dictionary, Tenth Edition). 

T.-2BC Staff, in its Notice of Hearing provided to Respondent, elected to allege that 

Respondcnt was in violation of the Code because she had consented to the use or display of her 

2 The fo l l~wi t~g  <ire s ~ r . e  of the activities ~vhich can comprise a sub:eh:gc operatic)ii in violarion of the 
Code: :\'ocrson shall ronsenr ro the l r j C  ofor alio~v his permif to he dispiq~ed b y  or ~!JL.U' by nnypcrson o~hcr lhan 
fhd 3rie 70 whom rhe,ocrrnii was i.v.vued; every penniltee shall have and maintain exclusive occupsu.cy and co~ltrol of 
k c  snrire licelised premises Ir! cvcry phae of tiie srorngc, ciistribution, possession. and n-ausponation md sale of a11 
a!cok.clic Ervrra_=rs !)urc.h;lscd: storcd or sold on the licensed premises; and any devicc, szheme or plan which 
sd:~-ncers cock01 of the  -,mp:oyezs. premises or business of the perrninec to person ctIier thm h e  pemiittte shall be 
I TEX. Lcc). REV. CODE ,%\?I. 3 109.55. (Emphasis added). 
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permit in the conduct of a business for t l~e  benefit of a person not authorized by law to have an 

inreresr in the permit. Put another way, TABC StdTasserted that Respondent allowed her permit 

and license to be used by her brother, Ramon Cadena, to conduct business at the licensed premise 

for the benefit of hlrnself, a person who was not otherwise legally qualified to hold a TABC-issued 

permit irr license. T-U3C Staff failed to meet its burden of proof concerning the violation it alleged. 

The evidence showed that klr. Cadena was operating the licensed premise in Respondent's 

absence. However apart fiom a single utility account that appeared in Mr. Cadena's name. Mr. 

Cndena's actioils (opening and closing the business, purcl~asing supplies, making deposits into 

Respondent's banlc account, etc.) appeared to be akin to the activities performed by a general 

manager of a business. Other utility bills, the licensed premise's tax account, and bank statements 

reflected Respondent's name. 

More imyor?antly, there was no evidence of what, if any, benefit Mr. Cadena was receiving 

as a result of the operation of this licensed premise, which is crucial in establishing TABC Stars  
- 

alleged violatio~ in this matter. Mr. Cadena repealedly stated that he was operating the licensed 

premise for Respondent's benefit while she was away. Absent the showing of what benefit Mr. 

C'adena was receiving from the licensed premise's operation, the AT,J recommends that no 

enforcement action be taken against Respondent in connection to this matter. 

111. PINDIXGS OF FACT 

1. kacel i  Cadena. dlbia Club Los Dos Laredos (Respondent) holds a hifine & Beer Retailer's 
On-Premise Permit and a Retailer's On-Premise Late Hours L.icense, BG-620500, issued by 
the Texas .4Icoholic Beverage Commission ( T a C ) ,  for the prernises located at 101 E. Ave 
B, Temple, Bell County, Texas. 

2.  Dcu-inp kiarch 2006, Respoildellt was away from her liccnsed premise referred to in Findlnp 
of Fact No. 1 .  

3.  Tn Respondent's absence, her brother, Ramon Cadena, managed the licensed premise for 
Respondent's benefit. 
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4. Mr. Cedena performed activities, such as ordering supplies, pa>irtg bills, md bartending 
~ v l ~ i l e  r l~e  business was open. 

5 .  N o  evidence was presented to establish that the licensed premise was operated for Mr. 
Cadena's benefit, or any otl~er person other than Respondent. 

6.  On Noveinber 17. 2006, a hearing was convened at with Administrative Law Judge Tanya 
Cooper, State Office of Administrative Hearings, presiding. TABC Staff was represented 
a t  h e  hearing by Judith L. Iknnison, TABC Staff Attorney. Respondent appeared and 
represented herself Tile record in matter closed on November 20, 2006. 

1. The Texas Alcoholic Beverage Commission has jurisdiction over this proceeding pursuant 
to TEX. ALCO. BEV. CODE ANN. chs. 5 , 6 ,  Il,25,70, and 109. 

7 -. ?'he State Otfice of Administrative Hearings has jurisdiction over all matters relating to 
conducting a l~earing in this proceeding, includiilg ~e prepmation of a proposal for dzcision 
will1 findings of fact and conclusions of law, p~usuax~t to TEX. GOV'T  ton^ Aiiw. chs. 2001 
and 2003. 

3. R.espondent received adequate notice of the hearing as required by TEX. GOV'T CODE ANN. 
58  2001 -051 and 2001,052. 

4. Based upon Findings of Fact Nos. 2 - 5, Respondent did not permit Ole use or display of her 
ThBC-issued pennit md license in the conduct of a business for the benefit of a person not 
ai~thorized by law to l ~ a v e  an interest in the pernlit. 

3. Based~lpon Findings of Fact Nos. 2 - 5:  a ~ d  Conclusion of Law No. 3, no enforcement action 
sliould be taken against Respondent's Wine & Beer Retailer's On-Premise Permit and 
Retailer's On-Premise Latc Hours License BG-620500 issued by T-4BC for the vicrlation 
ailecged in this proceeding. 

DATE SIGNED: DECEMBER 4,2006, 

. .ID>NSTRATfiT LAW JXYDGE 
ST-ATE OFFICE OF ADFUN-ISTRATIVE IXE-4RINGS 


