
IN RE DAVID NOAH JR., ET AL. 8 BEFORE THE 
D/B/A ClTY LMJTS SALOON 5 
ORIGINAL APPLICATION MB $ 

!i TEXAS ALCOHOLIC 
5 

TARRANT COUNTY, TEXAS 8 
(SOAH DOCKET NO. 458-06-0972) k BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSIDERATION this 16th day of March 2006, the above-styled and 
numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Tanya 
Cooper. The hearing convened on February 3, 2006 and adjourned on the same date. The 
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact and 
Conclusions of Law on February 22,2006. This Proposal For Decision was properly served on all 
parties who wwe given an opportunity to file Exceptions and Replies as part of the record herein. 
As of this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 
due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings of Fact 
and Conclusior~s of Law o f  the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were hIly set out and separately stated herein. All Proposed Findings of Fact and Conclusions of Law, 
submitted by any party, which are not specifically adopted herein ate denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas AlcohoI ic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of theTexas Alcoholic Beverage Code 
and 16 TAC $3 1.1, of the Commission Rules, that the Original Application for a Mixed Beverage 
Permit, for the above-referenced Applicant be GRANTED. 

This Order will became final and enforceable on April 5, 21106, unless a Motion for 
Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties by facsimile or U.S. Mail as 
indicated below. 



SIGNED on this 16th day of March 2006, 

On Behalf of the Administrator, 

~ e a w e  Fox, Assistant Admi histrator 
Texas Alcoholic Beverage Comnlission 

The Honorable Tanya Cooper 
Adrninistrativc Law Judge 
State Office of Administrative Hearings 
VIA FACSIMILE (817) 731-1964 

David Noah Jr., et al. 
dlbla City Limits Saloon 

- RESPONDENT 
5085 East FM 1 187 
Burleson, Texas 76 1 28 
CMlRRR NO. 7001 2510 0000 7274 2109 

Robert Hedge 
4985 Oak Grove Rendon Road 
Bwleson, Texas 76028 
Regular Mail 

Danny and Kim lkeler 
4995 Oak Grove Rendon Road 
Burteson, Texas 76028 
Regular Mail 

Ernest Cox 
4925 Oak Grove Rendon Road 
Burleson, Texas 76028 
Regular Mail 

Maria Johns 
4965 Oak Grove Rendon Road 
Burleson, Texas 76028 

-. Regular Mait 



Laddie and Emily Zimmet 
- 5101 East FM El87 

Burleson, Texas 76028 
Regular Mail. 

Pastor Charles Bryant 
Rendon Forest Assembly of God 
4940 Oak Grove Rendon Road 
Burleson, Texas 76028 
Regular Mail 

Timothy E. Griffith 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Fort Worth District Ofice 

Licensing Division 
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State Office of Administrative Hearings 

Sheba Bailey Taylor 
Chief Administrative Law J 

February 22,2006 

Alan Steen, Adminiwtor 
Texas Alcoholic Beverage Commission 

RE: Docket No. 458-06-0972: Texns Alaholic Beverage Commission, Pefitioncr, and Varions Other Citizen 
Frotmnts vs David Noall, Jr. et a1 dlbls, City Limits Saloon, Applicant (TARC Cnse No. 504304) 

Dear Mr. Steen: 

Enclosed please k d  a Proposal for Decision in the above-referenced cause for the consideration of the 
Texas Alcoholic Beverage Commission. Copies of the proposal are being sent to Timothy M t h ,  attorney for 
Texas Alcohalic Beverage Commission, Steven E-I. Swander, attorney for Respondent, and Kim Reler, Protestant. 
Davis Noah, Jr. et al, &%/a City Limits Saloon (Applicant), seeks a Mixed Beverage Permit and a M ~ x e d  Beverage 
Late Hours Permit for a premises to be located at 5085 E. FM 1 187, Burleson, Tarrant County, Texas, from t h e  
Texas Alcoholic Beverage Commission (the Conrmission). The Protestants, consistimg of 1ocaI area residents, 
a s e r t  that the permits shouId be denied for general welfare, peace, morals, and safety of the people. The 
Commission's stnff(StaFE) did not take a position concerning the application; it f w d  no basis existed for denial 
of the requested permits. This proposal for decision recommends the permits be issued. 

P ~ ~ s u a n t  to the Admistrative Procedure Act, each party has the right to file exceptions to the proposal, 
accompanied by supporting briefs. Exceptions, replies to the exceptions, and supporting briefs must be filed with 
tbs Commission according to the agency" rules, with a copy to the State Office of Administrative Hearings, 
Iocated at 6777 Camp Bowie Blvd., Suite 400, Fort Worth, Texas 761 16. A party filing excep-hons, q I i c s ,  and 
briefs must serve a copy on the other party hereto. 

Sincerely, 

Administrative Law Judge 

Steven H. Swander, Attorney for Respandn< VIA FACSIMILE 817/338-0249; Kim Reler, 4995 Oak Grove Rendon Road, 
Bustason, Texas 76028, VIA REGULAR MAJL; Timothy Griffrth, TABC Stnff Attorney, VYA EACSlMILE 2 141678-400 1 

6777 Camp Bowie Blvd., Suite 400 4 Fnrt Worth, Tmas 761 16 
(817) 731-1 73.1 Fax (817) 3773106 

http:/lmvw .hoah.~tote.tx.url 
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TEXAS ALCOHOLIC BEVERAGE § BEFORE THE S 
COMMISSION, Petitioner, and VARIOUS 5 
OTHER CITIZEN PROTESTANTS, § 
Protestants 3 

§ 
v. § OR 

§ 
§ 

D A W  N Q M ,  JR., ETAL, D/B/A CITY 3 
LIMITS SALOON, Applicant 9 A D m S W T W  HEARINGS 

PROPOSAL FOR DECI$XON 

Davis Noah, Jr., e f al, d/b/a City Limits Saloon (Applicant), seeks a Mixed B werage Permit 

and a Mixed Beverage Late Hours P-t for a premises to k located at 5085 E. FM 1 1 87, Bwleson, 

- T ~ z County, Texas, from the Texas AZcohoLic Beverage Commission (the Commission). The 

Protestants, consisting of local wen residents, assert that the permits should be denied for general 

welfare3 peace, m d s ,  and safety of the people, The Commission's staff (Staff) did not take a 

position concerning h e  application; it found no basis existed for denial of the requested permits, 

This proposal for decision nxummends the p h t s  be issued. 

I. P R O C E D W Z  HISTORY 

On July 12,2005, Applicant filed nn original'applicatian for a Mixed Beverage Permit and 

a Mixed Beverage Late Hours Permit. The proposed licensed premises would be located at 5085 

E, FM 1 187, Burleson, Tarrant County, Texas. The Protestants to the application assert that it 

should be denied due to issues related to traffic safety, noise, damage to propem values, and the 

potential fot arctacting unsavory individuals to the neighborhood, The Protestants contend that the 

presence of this licensed premises in their area would create a detrimental effect to the general 

welfare, morals, and safety of the public. 
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Staff issued a notice of hearing on January 6,2006, informing all parties h t  a hearing would 

be held on the application, as required by fj 2001 -052 of the Administrative Procedure Act, TEX. 

GQV'T CODE ANN, Chapter 20 0 1. The hearing was held on Februaty 3,2006, in Fort Worth, Texas, 

b e f w  Tdnya C o w 7  an Administrative Law Judge (a with the State Office of Administrative 

Hearings (SOAH). Staff appeared and was reprewnted by $ m y  McClain and Timothy E. Griffith, 

C m i s s i o n  Staff Attorneys. AppIicant appeared and was represented by Steve Swandm, Attorney 

at Law. Protestants appeared and were represented at the hearing by Kim Ikeler, a resident near the 

proposed licensed premises. There were no challenges to the notice of hearing 4r venue for the 

hearing. The h&g mncluded, and the record closed on February 3,21106. 

The Commission has jnrisdic2ion and authority over ~s matter pursuant to Chapter 5 ,  1 1, 
- 

28, and 29, and 5 5 6.01 and 1 1.6 1 of the Texas Alcoholic Beverage Code (the Code). E X .  ACCO. 

BEV. CODE ANN. 9 1.01 ei seq. SOAH has authority to conduct a hearing in th is  matter and make 

recommendations to the C o m i  ssion, including t h e  issuance of a proposal fir decision containing 

findings of fact and conclusions of law, pwsumt to TEX. GOV'T CODE ANN. Chapter 2003 and 

9 5.43 of the Code. 

lI1[X. DXSCUSSION 

A. Applicable Law 

The statutory foundation for the protest to this application is 5 I 1.46(a)(S) of the Code, which 

provides: 

The cornss ion  or administrator may rehse to issue an original or renewal pemit 
wifh or without a hearing if it has reasonable &rounds to believe and finds that any 
of the fillowing circmstances exist: 
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(8) the place or manner in which the appliwt may conduct his business warrants 
the refusal of a permit based on the general welfare, peace, mords, ond safety of the 
people and on the public sense of decency. 

' 

. B. Public Comment 

The AW convened a pubIic bearing in this matter prior to W g  evidence in this case. Four 

persons spoke during the public hearing outlining their obsewations concerning the application. 

Concerns relating to this application focusd on the proposed licensed premises' proximity to homes; 

noise created by the licensed premiseshopration into early morning hours; and the safety of 

residents and the general public due to patrons from the proposed licensed p d s e s  engaging in 

criminal activity, such as public intoxication, disorderly conduct, or driving while intoxicated. After 

all persons wishing to speak were given an opportunity to be heard, the ALJ closed the public 

hearing. - 
C. Evidence 

1. Physical Setting. From a itview of the application and undisputed witness 

testimony, the proposed location for the licensed premises, City Limits Saloon, is within in an 

unincorporated area of T m t  Courlty, Texas. There are commercial businesses (donut shop, 

insurance agency, tattoo parlor, spice manufacturing business, log cabin home sales office) mixed 

with residential properties, Other Commission-licenged prefiises are cu&ntly located in the area. 

The proposed licensed premises is accessed from am improved roadway, Oak Grove Rendon Road, 

and FM 1187. A -c light is being installed at the intersection of FM 11 87 a d  Oak Grove 

Rendon Read by the Texas Department of Transportation, which will conk01 the traffic flow of 

vehicles passing, entering, and exithg from Applicant" property. 

The building Located on the property is a large, metal structure. The total square footage of 

the building is approximately 5000 square feet. Ofthat total area, approximately 3200 square feet 

i s  currently being converted from an auction sale facility h t o  the proposed licensed premises by 
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Applicant. The remaining areawithin the building is currently used as a warehouse and a residence 

for one of Applicant" f d l y  members. There is parking space available on three sides of the 

building for patrons' use. 

2. The Staffs Evidence. The Stafftookno position regarding issuance of tlre requested 

permits. Upon receiving Applicant's application, Staff conducted an investigation of the 

application's contents. It found no basis for denial of the requested permits. During the course of 

Staffs investigation, protests to the application were received from surrounding neighbors. 

Staffpresented w d  exhibits at t he  hearing. These items included fl~e appIicElrion filed by 

Applicant with cedificates of approval from the Tmant County Clerk, Staffs report after its review 

of the application, and protest letters received by St& from individual citizens. 

Agent Yvette Price, a Commission empIoyee with severat yews experience that includes 

investigating application protests for Commission-issued Licenses or permits, found no basis for the 

Commission's denial of the  permits sought in this application. She noted in her report that rlo 

criminal or adminisbadve histo~y of violations exists for the Applikt  or the proposed location, that 

proper notice ofthE application was posted, and that a physical inspection of the premises found that 

Applicant's facility was acceptable. Agent Price testified that the building's exterior was plain, but 

the interior of the premises was nicely decorated. She saw that other commercial businesses were 

located across PM 1 187 from the proposed licensed premises and that another licensed premises, 

. Hoot's, was Iomted nearby. 

3. T h e  Protestants9 Evidence. The Protestants presentedthee witnesses at the hearing, 

Kim Ikeler, Robert Hedge, md Danny Ikeler. Two exhibits were admitted into evidence for h e  

Protestants. 

Ern Ikeler testified that she is concerned about a number of things in relation to Applicant's 

request for a TAW-issued permit for the sale of al~oholic beverages and late hours operation permit. 

She stated that her home was across the road (Oak move Rendon Road) from the proposed licensed 
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premises and located approximately 106' from the rear of the p m i s t s '  building. In her opinion, the 

praposed licensed premises did not look like a place wlzm 'aice'" people would go, as had been 

represented to her by Applicant. 

According to Mrs. kelm, traffic could present a problem if Applicant is granted its requested 

permits. Applicant's patrons would actually enter the licensed premises Erom her street, Oak Grove 

Rendon Rod.  She said that the installation of a baffic light at the intersection of Oak Grove Radon 

Road and EM 1 1 87 was good, but noted that there had been rn any accidents on FM 1 1 8 7 prior t o  the 

decision to install a trmc signal tld some of these accidents had been very serious. Traffic fiam 

Applicant's business would o d y  add to this problem h Mrs. Lkeler's assessment. 

Mrs. Reler said that her property's value would be subjected to a negative impact by rhe 

. operation of a licensed premises on Applicant's property. She opined that should she desire to sell 

her property, no one would likely want it due to its proximity to a bar. AdditionaI noise would be 
- created by trash being deposited in the dumpster &er Applicant's business closed diminishing the 

quiet of her neighborhood. This dumpster is currently behind Applicant's business and in clear view 

of her home. 

Mrs. Zkeler further testified that she has doubts a b u t  Applicant's character. According to 

Mrs, lkeler, when Applicant started an auction business on its property years earlier, she was told 

that a fence wodd be erected to screen the back of Applicant's property from view of Mrs. Ikeler's 

home. Mrs. Ikeler said that to date, no fence had been wnstmcted on Applicant's property. Mrs. 

IkeIer also said that representations had previously been made to her that alcohol sales would not be 

made on Applicant" property. Based on these instances, Mrs.  Tkeler said that she had little faith that 

Applicant would abide by any.promises fhat might be made in relation to the operation of a Iicensed 

prerni ses. 

Mrs. Relet acknowledged that there were other commercial businesses nearby, including 

Hoot's, another Iicensedpremises. According to Mrs. Ikeler, Hoot's is approximateIy .2 miles from 

Applicant's proposed licensed premises and also has residences located behind it, Mrs. keler stated 
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she was concerned about the m o d  effects that businesses such as Root's and Applicant's proposed 

licensed premises would have on chiIdrea in the neighbarhood. She saidthat them were I4 children 

under fhe age of 17 who resided nearby. Ms. Ikeler opined that no child should have to live with 

a bat in the neighborhood, which exposed them to the possibility of fights and other inappropriate 

activities associated; with consumption of alcoholic beverages. 

Robert Hedge testified that Applicant's property and business is close to his home as well. 

His home is located next door to zhe Ikelers' home. Be cited two major concerns with ApplicantTs 

proposed operations: increased noise and 6 e  negative impact that another licensed premises could 

have on the neighborhood's overall safety. 

Mr. Hedge stilted that he has two sons, ages 5 and 7, and was concerned about the late ai&t 

activity on Applicant's prop- should the Commission issue the permits requested. Mr. Hedge said 

that he was also told a fence was going to be .constructed when Applicant began building on the 

- property, but no fence had been constNcted. Accozding to Mr. Hedge, he wuld see the back of 

Applicmt's building and the west side of the building from his property. 

M i .  Hedge said he was concwned about the hours of operation for the proposed licensed 

premises. had heard that the bar might open early in the afternoon on Friday md Saturday. If 

that were the cae, it would limit his family's use of their property's front yard since he would not 

feel comfortable with his chldren playing t?-~ere while Applicant's bar was open. 

Danny Ikeler testified she operation of a licensed premises on Applicant's property will 

negatively impact the quiet of his neighborhood. He dated that he already offen hears noise from 

activities ongoing on Applicant'sproperty while he inside his home3s livGg room. h h i s  opinion, 

the amount of noise will increase if Applicant is granled the permits requested. Mr. lkeIer said &at 

car doors wiIl be slamming as persons enter and leave the bar. People will be talking while walking 

to and h m  their cars to the bar. Trash disposed of after the bar doses late at night will be hitting 

thc dumpster as Applicant cleans up from the bar% operations. 
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Mr. keler testified that allowing a bar on Applicant's property would disrupt the peace of 

the neighborhood and have a negative moral impact. He opined that businesses selling alcoholic 

beverage may be muerrted by 'kndesirnble" people, md that wodd not be a good influence on the 

children in the neighborhood According to Mr. Reler, merely because Applicant has represented 

that it will have and enforce a dress code, it would not be a deterrent to persons becoming intoxicated 

while at the proposcd licensed premises. A bar's presence in this area would mem that children 

might not be safe playing in their fiont yards with the possibility of being sttuck 'by an intoxicated 

driver. 

Mrr Rceler testified that the roadway (FM 1 187) was dangerous in this area bemuse of two 

hills that limited the ability to see approaching traffic. He estimated that a driver's reaction I t h e  

from one direction was particularly short due to it being approximately 1 00 f& from the top of one 

hill to the intersection of FM E 187 and Oalc Grove Rendon Road, and the speed limit on FM 11 87 

was 55 miles per hour in that area. He agreed that widening the road arldconstructing a left-tum lane 
- was helpful, but in his o&ion, the intersection was still a hazardous one and addins persons who 

have been drinking alco11oIic beverage and driving would not improve the situation, 

Mr. &ler said he was aware that another licensed premises, Hoot's, was nearby. However, 

in his opinion, several factors distinguished Hoot's from Applicant's proposed licensed premises. 

According to Mr. keler, Hoot's is located on several acres with vegetation surrounding it so that 

somd was precluded from traveling as far away from it. Mr. f i e l a  said that residences near Hoot's 

were over 300 feet from Hoot's building; and thus, the situation was different from the proximity 

of  his home to Applicant's proposed licensed premises. 

4. The AppIftasnt's Evidence. David Noah, Jr. md Teresa Noah are partners in the 

operation of Applicant's business, City Limits Saloon. Mz. Noah testifid that he and hrlrs. Noah are 

the owners of the property where the proposed licensed premises is to be located. In addition to this 

property, Mr. Noah said they aIso own pmperty to the west of fie proposed licensed premises where 

they intend to build a home. Mr, Noah characterized ihe area as a mixture of businesses and 

residences. 



SOAH DocmT NO. 458464972 PROPOSAL FOR DECISION - PAGE 8 

Mr. Noah said that he has worked in the construction business for several years, while M v .  

. Noah's b a c k p m d  was in marketing, product development, and rea9 estate. Mr. Noah said that he 

and Mrs. Noah, who are each auctione~s, initidly built the building on their property as an auction 

house. W e n  he and Mrs. Noah began developing a bushcss plan for converting the building's 

auction space (approximately 3260 square feet a 5000 square foot building) into a Iicensed premises, 

he upgraded the building's sound system and constructed insulated doors to prevent sound from 

being heard outside the structure. He had conducted sound checks and found that the sound from 

activities inside the building was not audible outside. Mr, Noah said that the building also includes 

warehouse space where he stores tools, supplies, and equipment used in his constmction business 

and an efficiency apartment Where Mrs. Noah's father Iives. 

Mi. Noah acknowledgedthat traffic could be difficult at times on FM 1 187- The speed limit 

on drat roadway is 55 miles per hour. Mr. Noah said that the Texas Department of Trmsportatisn 

set up a trafficcounter check at the: intersection of FM 1 187 and Oak Grove Rendon Road and 

determined that a traBc signal was warranted at the intersection. Mr. Noah agreed h t t h e  visibility 

concern Mr.. Ikeler discussed in $is testimony did exist; but, in Mr. Noah's opinion, the visibiIity was 

better at night because headlights from approaching traffic could be spotted prior to oncoming traffic 

cresting the hill. 

According to Nr. No&, he pIanned to operate the proposed licensed premises on Friday and 

Saturday frdm 6:00 or 7:00 p,m, until 2:00 a.m., and ~c~asionally on other days for private hct fons .  

The target m x k t  far the proposed hcensed premises was upscale couples by offering dancing, with 

a spacious dance floor, and interactive games, such a pool, darts, and video games. The total 

occupancy load for the proposed licensed premises is estimated to be 1.00 people, which is less fhan 

the number o f  persons who previously anended auctions on his property. He plans to employ 

trained staff, includhg security personnel, md believes the business will be successful since there 

is a lack of competition in the xea for this type sf entertainment. Mr. Noah said that a bar, Hoot's, 

Is located approximateIy .8 of a mile away, but that it catered to a different type of clientele, Mr. 

Noah charactmized Hoot 5 patrons as a more "blue collar" crowd t h a ~  stopped there after work, 
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Mr. Noah testified that this area in located in an unincorporated partion of Tanant County. 

There is no zoning in place; mnsequcntly, everything fiorn a rnanufachuing plant to a residence is 

acceptable. He noted that a tattoo parlor was across FM E, 187 and within 300 feet of his property. 

Mr. Noah addressed some concerns r~ised dwing the public comment podon of the hearing 

and by the Ikelers and Mr. Hedge in their testimony. He agreed that a fence to screen the view of 

the rear of his prop- from the IkeEers' Front yard was a good idea, and said that he was exploring 

ways to construct the fence in order to preclude patron' s head tights h m  shining against the Ikelers' 

windows. He admitted thaz he had not considered that p m n s  in the parking lat might be a source 

of noise, but opined that security personnel could periodidly walkthrough the area to curb any such 

problems. 

Mr. Nodr completed his testimony stating that he and Mrs, Noah had been working full-time 

on developing U~is business since July 2005. Thei were in the process of securing a food service 
- 

cdficnte, and said that to his knowledge, there was no reason that they should be denied any 

required permit. Mr. Noah said it was his intention to operate the licensed premises within a l l  laws 

and regulations imposed and enforced by the C o d s s i o n .  

Teresa 'Noah tesaed that she is presently inteniewing prospective employees for the 

proposed Eimsed premises. These employees will include servers, bartenders, and security 

personnel. She said that she will work MI-time at the business as its music director and co-manager. 

She felt that little marketing would be needed at Ithe casly stages ofthe business since many people 

ia the neighborhood had expressed their interest in coming to fhe proposed licensed premises once 

it opens. 

MIS. Noah &that she secalIed someearly discussions with neighbors, including tbe kelers, 

about fencing the back of her property and had sent a letter to neighbors discussing the plans for the 

pperty owned with her husband (See Protestant's Exhibit 2). She said that several fact ms had 

intervened md delayed the fence's constsuction, including its cost. In ~oncluding her testimony, - 
M r s .  Noah expressed her desire to work with neighbors to resolve my concerns or issues that 
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develop during the c o m e  of the proposed licensed premises' operation. 

D. Analysis, Conclusion, and Recommendation 

Based on the evidence presented, the AhJ concludes the Protestants hiled to demonstrate that 

the place or manner in which Applicant may conduct its business wanants refusal of the requested 

permits based on concerns for the general welfare, peace, morals, and safety of the people or tbat 

issmce of the permits wouId be contrary to the public sense of decency, As a result, the permits 

sought by Applicant from the Commission should be issued. 

Sales of alcoholic beverages and late horns operations have been approved for this area (J. e. 

"'wet" area) as demonstrated by ihe certifications from the Tarsant County Clerk. No zoning 

regulations are in existence to preclude commerciaE activities, Including Commission-licensed 

establishments. Other alcoholic beverage retailers are located in the area, butthe evidence did not 

suggest that the area is overly saturated with Commission-licensed establishments. StB, after an 

investigation of this applicahn, found no basis for denid of t l ~ e  requested permits. There are no 

Cornmission records showing a histow of criminal or administrative violations existing for this 

Applicant or the location. 

Traffic concerns are not unduly hazardous? City Limits Saloon pabons will access and 

leave the business on Oak Grove Rendon Road, which is less-heavily traveled than FM 11 87. 

1 The Code does not defme how zhe place or mmner in which a business might be opmted would je~pardize 
the general welfare, health, peace, morals, or sense of demcy ofthe people. Bmtlev dbla Boots Rc Saddle Club v. 
Texas Alcoholic Bcveme Cvmmissiorl, 1 S. W.3 d 343, (Tex.AppTexarkana L999). The concept is determined on a 
m e  by case basis. Hawewer, established base law holds that in atderto deny apermit tn a fully qualified npplicant who 
proposes to operate a lawful business in a wet area and in complimce with the zoning ordinances, unusual conditions 
or sitnations must be shown so as to justify Q Finding that the place and manner in which the applicant may conduct. his 
business -ts a refusal of a permit. See Diem v. Texas Alcoholic Bevera~e Commission, 536 S.W.Zd 667 (Tex. 
Civ.AppC6rpus Cristi 1976), Texas AIcohobc R_evem~e Com~a~ssi on v. Mih~Ic* 5 10 S.WJd6 16 (Tex.Civ.AppSan 
Antonio 1974). 

. - 2 Tn Kermit Concerned Citizens Committee v, Colonial Food Stores,hc. 650 S.W.2d 208 (Tex.Civ.App.-El 
' Paso 19831, the Court held that there was no requirement rhat an applicant wrrecc existing traffic conditions in order to 

I be eligible for a TABC-issued license, nnd there was no requirement that an applicant setect a locationvirtually free o f  
m f i c  h d s  in order to qualify for a TBC-ismcd license. 
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Patrons will then travel a short distance on Oak Grove Rendon Road before entering onto FM 1 1 87. 

The intersection of S 187 and Oak Gmve Rendon R o d  has been made safer by the Texas 

Department of Transportation constructing a Xeft-turn lane, and a traffic signal is scheduled to be 

installed- AppIicaat's property has suficient for off-road parking for its customers so vehiclcs 

should not be parked along any roadway. 

There was no evidence that issuance o f  the permits will produce an increase in the incidence 

of intoxicatedl $rivers. The AL3 recognizes that the proposed licensed premises is in close proximity 

to residences; however, Applicant, has expressed an intention to operate this proposed premises 

within State laws and regulations o f  the Commission. These laws and regulations impose a 

responsibility on my TABC license- or permit-holder to avoid over-serving any person. Specific 

steps to prevent intoxication-related violations h r n  occurring include Applicant's stated intention 

to hire only personnel that have received Commission-approved training as alcoholic beverage 

sellers and smve~s,  Applicant will also employ security employees. There i s  no evidence to suggest 
- 

that Applicant will be unable to properly control th i s  premises since there is no history for creating 

or allowing criminal conduct to be ongoing on this property. 

One of the major objections to this application concerned the proposed hours for operation 

of the licensed premises. The noise incidental from its business operations was feared to disturb the 

neighbors' peace in the area. The ALJ believes that there are some steps Applicant should undertake 

in order to be a better neighbor to the residents near the proposed licensed premises. 

. First, Applicant should carry tha,ugh on its earlier plms to erect a fence to scmn the back 

of its property from the residents across the street. The fence's constnxction shodd not only control 

the view of the premises and preclude headlights from striking neighbors' windows, but it should 

also absorb sounds, such as car doors shutting and people's conversation ongoing on Applicant's 

parking lot, to any extent reasonably possible. Second, Applicant should utilize its securily 

personnel to politeIy encourage its patrons to be On their way horn the Licensed premises if not they 

arenot inside enjoying the entertainment provided at Applicant's business, M l y ,  Applicant should 

work with its waste disposal provider to relocate the licensed premises' dumpster in order to reduce 
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the noise associated with dropping trash into the dumpster. 

In summwy, given that insufficient evidence was produced to show Applicant or the 

proposed premises' location have a hidory of noncompliance with Code provisions, Commission 

regulations, w my ofher laws, Applicant should be given an opportunity to conduct its business 

subject to the Commission's regulatory authority over this premises. No unusual conditions or 

situations were established that would warrant denial of ~ ~ ~ l i c & t ' s  request. Accordingly, the 

application should be granted. 

W .  FINDING$ OF FACT 

1. On July 12, 2005, David Noah, Jr., et al, dlbla City Limits SaIoon (Applicant), filed an 
original application with the Texas Alcoholic Beverage Commission (zhe Comissian) f i r  
a Mixed Beverage Permit and n Mixed Beverage Late Hours Permit far a premises located 
at 5085 E. FM I 187, BwIeson, T m t  County, Texas. 

2. Protests to the application were filed by various local citizens (the Protestants) asserting that 
the application should be denied due to unsafe traffic conditions, prospective Iate closing 
1.orus in a residential area, proximily to children in the area, potential incidents of criminal 
activity and noise on or near the premises and the negative impact that operation of a 
Commission-licensed premises would have upon the safety, peace, and general welfare of 
the public in that aren. 

3. On January 6,2006, Commissionk Staff issued a notice of hearing informing all parties that 
a hewing would be held on the application and the time, place, h d  nature of the hearing. 

4. The hearing was held on Febbruary 3,2006, in Fort Worth, Tarrant County, Texas, before 
Tanya Cooper, an Administrative Law Judge (fin with the State Office of Administrative 
Hearings (SOAH). Commission's Staff appeared and was represented by J e w  McCE jrn and 
Timotby E. Griffith, Staff Attorneys. AppIimt appeared and was represented by Steve 
Swmder, Attorney at Law. The Protestants appeared and were represented by Kim Ikeler, 
a resident ofthe neighborhood where Applicant's proposed licensed premises is located. The 
heating concl;uded and the record closed on that same date. 

5.  Applicant's application contains atl required cert3cations from Tarrant County officials 
evidencing that the planned use of its premises as the TAJ3C-Iicensed premises is permitted. 

6 Tbe Iocation, 5085 E. FM 1 f 87, Burlsson, Tarrant County, Texas, is in an unincorporated 
area of Tarrant County where coinrnercial activity, including establishments engaged in the 
sale, service, aid consu~nption of alcoholic beverages, is permitted. 
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7. The neig11borbood surrounding the proposed licensed premises is mixed with other 
businesses3 including m o t h  TABC-licensed premises, a-tattoo paslor, a donut shop, and an 
insurance agency, as we11 as residences. 

8- Applicant's property is sufficiently large to accommodate its proposed occupancy load, 
which is 100 persons, and provide for off-smd parking for its custonws' use, 

9. FM 1 187 carries a significant amount of traffic; however, b.affic concerns are mitigated due 
to the entrance of Applicant's proposed licensed premises being from Oak Grove Rendon 
Road as opposed to  the main-thoroughfare, FM 1 1 8 7, the construction of a turning Pane on 
FM 1 187, and the pending installation of a traffic signd light at the intersection sf FM 1 187 
and Oak Grove Rendon Road. 

1 0. Applicant and zhe proposed Jscation have no criminal or administrative history for vio 1 ations 
of the law or regulations associated with the operation of a licensed p~mises ,  as maintained 
by the Commission. 

E 1. Insullicient evidence w m  produced to show App1icant"s operation of a licensed premises on 
its property may result in undue Ioud noise, unsafe traffic conditions, or promote criminal 
activity due to the existence of any unusual conditions or situations on the proposed licensed 
premises or the surrounding neighborhood. 

V. CONCLUSIONS OF LAW 

1 .  The Texas AZcohoIic Beverage Commission (the Commission) has jurisdiction over this 
matter pursuant to TEX. ALco. BEV. CODE ANN. Chapters 5,  f I,  28, and 29, and 3 5 6.0 1 and 
1 1.46(a)(g). TEX. ALCO. BEV. CODE ANN. 5 1.0 1 et seq. 

2. The State Office of Administrative Hearings has jurisdiction over dl matters related to 
conducting a hearing in this proceeding, including the preparation of a proposal for decision 
with findings of fact and conclusions of law, pursuant to TEX. GOV'T CODE ANN. Chapters 
2001 and 2003, and J. TEX. ADMIN, CODE 3 155.1 et  seq. 

3. The parties received adequate notice of the proceedings and the hearing as required by T E ~ .  
Gov'r CODE ANN. Chapter 2001. 

4. Based on the foregoing findings, a prqondermce of the evidence does not show that 
issuance of the requested permits will adversely affect the safety of the public, nor will it 
adversely affect the general welfare, peace, or morals of the people or violate the public sense 
af decency, pursuant to TEX. ALCO. BEV. CODE ANN 8 I: 1.46(a)(8). 

5.  Th is  application meets all requirements for issuance by the Commission. TEX, ALCO. BEV. 
CODE Chapters 1 1,28, and 29. 
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6 .  The application of David Noah, Jr., et al, &%/a City Limits Saloon for a Mixed Beverage 
Permit and a Mixed Beverage Late Hours Permit should be granted. 

ADMJNSTRATIVE LAW JUDGE 
STATE OFFZCE OF ADMNISTRATXVE HEARXNGS 
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