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O R D E R  

CAME ON FORCONSDIERATION this 20th day of Februq2006, the above-styled and 
numbered cause. 

ARer proper notice was given, this case was heard by Administrative tatv Judge Jerry Van 
Hamme. The hearing convened or1 December 6, 2005 and adjourned on the same date. The 
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact and 
Conclusions of Law on January 3 1, 2006. 11is Proposal For Decision (attached hereto as Edhibit 

was propcrly served on all parties who were given an opportunity to file Exceptions and Replies 
as part of the record herein. As of this date no exceptions have been filed. 

-. 
The Assistant Administrator of the Texas AImholic Beverage Commission, after review and 

due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings of Fact 
and Conclusions of Law of the Administrative Law Judge, which are contained in thc Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were kIEy set out and separatelystatcd herein. All Proposed EindlngsofFact and Conclusions of Law, 
submitted by any party, which are not specifically adopt4 herein are denicd. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter R nf Chapter 5 of the Tcxas AlcohoEicBevemge Code 
and 16 TAC $3 1.1, of the Commission Rules, that Respondent's Original Application for a BQ be 
GRbNTED. 

This Order will become final and enforceable on March 13,2006 unless a Motion for 
Rehenring is filed before that date. 

By copy of this Order, service shall be made upon all parties by facsimile nr by U.S. Mail as 
itldicstcd below. 



SIGNED this 20th day of February 2006. 

On Behalf of the Administrator. 

ene Fox, Assistant ~dmidfttmtor 
as Mcoholic Beverage Cormnission 

The Honorable Jerry Van M a e  
Administrative Law Judge 
State Office of Administrative Hearings 
VIA FAX (214) 956-8611 

SSRA Enterpriss Jnc. 
b d/b/a Mobil Food Beer & Wine 

998 North Garden Ridge 
Lewisville, Texas 75067 
CW#700125EO000072742826 

Don McEmd 
Protestant 
1501 n. Valley Pa rbay  
LewisviIle, Texas 7507 7-240 1 
CMRKR#7001 351 0 0000 7274 2819 

Brian and Jamie Bacon 
Prorestants 
1 632 Niagra 
Lewisville, Texas 785077 
CMRRR#7001 25 1 0 0000 7274 2802 

Kevin Janse 
Protestant 
Senior Corporal Dallas Police Department 
9801 Harry Mines 
Dallas, Texas 75220 
CMRRlW700 1 25 1 0 0000 7274 2796 



Jane Byers, M.S. 
Protestant 
650 S. Edmonds, Suite 120 
Lewisville, Texas 75067 
CMRRR#7001 251 0 0000 7274 2789 

Mark and Jennifer Lehmnn 
Protestants 
Via Fax 972 420 6883 

Terry Taylor 
Protestant 

, Primrose School 
1480 North Valley 
Lewisville, Texas 7 5077 
CMRRR#7001 25 10 0000 7274 2772 

Timothy E. Gtiffith 
ATTORNEY FOR PETITIONER 
'FABC Legal Seclion 

Licensing Division 

- 
Dallas District Office 
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TEXAS ALCOHOLIC BEVERAGE 5 BEFORE T 
COMMTSSIClh', 5 

Petitioner 5 

VARIOUS PROTESTANTS 
Protestants 

SSRk ENTIERPRISE FNC. DIIBIA 
MOBTLE FOOD BEER & WlTE 

Applicant 

XIENTON COUNTY, TEXAS 
("FABC CASE NO. 499573) 

PROPOSAL FOR DECISION 

SSRh Enterprises, Inc. d/b/a MobEl Food Beer & Wine (Applicant) filed an original 

application with the Texas Alcoholic Beverage Comnlission (Commission) for a Wine and Bees 

Retailer's Off-Psenlise Permit for 998 N. Garden Rjclge DouIevasd, LewisviUe, Denton County, 

Texas. Protests were filed by residents of Ihe neighborhood and other interested citizens 

(Protestants) asserting that the place or manner in which the applicant conducts business wanants 

a refusal of  the permit based on the general weIfare, health, peace, morals, safety, and sense of 

decency of the people. The Cornnlission staff (Staff) took no formal position on the matter but did 

state lhat Applicant had met dl Commission requirements to hold the permils at the premises. The 

Administrative Law Judge (ALJ) recommends that the Commission grant Applicant the requested 

permit . 

T. JUWSDIICTION, NOTICE, AND PROCEDURAL HISTORY 

No contested issues o f  notice, jurisdiction, or venue were raised in this proceeding. 

EXHIBIT 1-1 
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Therefore, these matters are set out in the findings of fact and conclusions of law without filrther 

discussion here. 

On DecembeT 6, 2005, a public h e e n g  was held before Jerry Van Hamme, hLJ, at the 

offices of the State Ofice of Administrative Hearings, Dallas, Dallas County, Texas. Staff was 

represented by Timothy E, Griffith, attorney. Protestants Don McXRod and Brian Racon appeared 

pro se. Seerna Merchant appeared pro se for Applicant. The record was closed on that date. 

11. LEGAL STANDARDS AlVD APPLICABLELAW 

An application for a wine and beer retailer's off-premise permit is governed by the same 

provisions which apply to the application for and issuance of a retail dealer's off-prernjse license. 

TEX. ALco. BEV. CODE A m .  § 26.03. An application for a retail dealer's license shall be refused 

by the county judge if the place or manner in which the applicait conducts business warrants a 

refusal based on the general welfare, health, peace, morals, safety, and sense of decency of the 

people. TEX. -0. BEV . CODE ANN. 6 61.42. If the county judge approves an application for a 

license as a retail dealer the Commission or adminisbator may refuse to issue a license for any reason 

which w u l d  have been grounds for the county judge to have refused to approve the application. 

TEX. ALCO. REV. CODE Am. g 62 -47. 

A. Staffs Evidence and Contentions 

1 .  Pleadings 

Staff noted in its Noticc of Protest Hearing that Applicant had met all Commission 

rquirerncnts for holding the permits ot the premises, Applicant had properiy posted or published all 
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required notices, and Applicant had complied with all applicable Texas Alcoholic Beverage Code 

reguj rements. 

2. Beth Gray 

Beth Gray, a Staff agent, testified she conducted an investigation and prepared a report 

concerning Applicant's permit application pursuant to protest letters received by Staff. The premises 

for which the permit was requested is a MobiI service station. Her report shows that on May 3,2005, 

the City of Lewisville approved the application for the permit; on May 5,2005, the Denton County 

Clerk approved the application; and on June 14,2005, the Denton County Judge delegated official 

approvd the application. 

Ms. Gray presented photos showing the proximity of Applicant's service station to an 

msisted living residence (Mterra Sterling lisuse Assisted Living Residence), a Montessori day care 

center (Parkview Academy), an additional day care center (Primrose School of North Lewisville), 

and a middle school (Muffmes Middle School). She testified that while she did not personatly know 

the actual distance fiom Applicant's premises to my nearby schools, she did know that an 

application for a premise located within 1,000 feet of a scboel is not denied by Staff based on that 

fact alone. Applicants in such cases are required by Commission regulations to post a $10,000 bond, 

which Applicant did in the instant case. Shc further stated that whiIe Staff took no formal position 

on the protest, Staff had no evidence showing that granting the application would constitute a threat 

to the general welfare, health, peace, morals, safety, and sense of decency of the community. 

3. City of Lewisville Ordinance 

An Ordinance passed by the City of Lewisville City Council on March 21,2005, (Ordinance 

No. 3 1 88-03-2005(7,)) was presented into evidence by Staff showing, among other things, that a 

majority of the voters of Lewisville had voted in favor of the sale of cextain alcoholic beverages in 
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the City of Ltwisville, It dso prohibits the sale of alcohoIic beverages in a retail establishment with 

a permit for the off-premise consumption of beer and wine within 300 feet of  a public or private 

school. 

4. Letter, City of Lewisville, Director of Community Development 

Staff presented into evidence a liner From the Director of Community Development for thc 

City of Cewisville to the Primrose Private School. The letter states that the school has fewer than 

1 00 students and that "State law provisions" as they relate to adjacent or nearb? properties seeking 

permits for the sale of beer and wine for off-premise consmption "do not apply for private school 

facilities that have an enrollment of 1 00 students or less." 

5. Frotest Letters 

Staff also offered jnto evidence six protest letters. The letters expressed concerns about the 

potential dangers associated with increased traffic at Applicant's location resulting from the sale of 

beer and wine on the premises; t he  h e a t  that the number of intoxicated drivers in the area might 

increase and thereby endanger children at a nearby park; and the concern thnt Applicant's premises 

are located close to hvo daycare centers and amiddle school. One of the letters, written by Protestant 

Don M c h d ,  stated that while he voted in favor of allowing the sale ofbeer and wine in Lewisville, 

he believed such sales would be prohibited within 1,000 feet of schools. 

B. ProtestantsS Evidence and Contentions 

1. Brian Bacon 

Brian Bacon testified he was conceined that granling Applicant's permit would make 

alcohoIic beverages nmre accessible to middle-school students who congegate at Applicant's 
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location after school, and he offered photos into evidence showing middle-school students present 

on Applicant's premises. In addition, he felt Applicmt's premises were an inappropriate location 

for almhol sales because, he klievcd,  Plpplicant's location is wi thin 250 feet of the I'rimrose School 

daycare center, is m the same complex as the Parkview Montessori School daycare center, is within 

600 feet of the Huffines Middle School, and is adjacent to a ciw park. Mr. Bacon was the author of 

one of the six protest letters received by Staff. 

2. Don McLeod 

Don McLeod testified that in his opinion the sale of alcoholic beverages on Applicant's 

prcpnises will cause home values in the area to decline. He also shared the concerns expressed by 

PrZr* Bacon and was the author of one of the SIX protest Ietters received by Staff. 

C. Applicant's Evidence and Contentions 

1. Seema Merchant 

Seema Merchant testified that Applicant requested Qe pennit in order to compete with 

similar service stations in the area that already sell beer and wine on their premises. In addition, she 

presented a document listing the names of 438 persons who support hpplicant? request to receive 

the permit. 

h order to justify a finding that the place or manner in which the applicant conducts business 

warrants a refbsal ofthe pemit based on tfie general u~lfare, health, peace, morals, safety, and sense 

of decency of the people, some unusual condition or situation must be shown. Texas AIcobolk 

'Reverane Cornmission v. JackE, Mikulenka d/b/a Frigate Club, 510 S.W.2d 61 6,619 (Tex.App.-- 

San h t o n i o  9973). Such "unusual conditions" have been found to include a "sexually-tberned" 
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business located in a primarily residentid neighborhood, Texas Alcoholic Beverae Commission 

v. Twenty Wings. LTD and TWl XXV.  hc.. Judy Hall, Director. as Partners d/b/a I-Xootexs, 112 

S.W.3d 647 (Tex.App.-Ft. Worth 2003); a previously licensed applicant with a history of 

disciplinary problems, RRZ, hc.  d/b/a Club R & R, v. Texas Alcoholic Beverae Commission, 5 2 0 

S,W.2d G I6 (Tex.App.-San Antonio 200 1); a history of &an unacceptable and pervasive amount of 

criminal activity in the location for which the permit had been requested, Texas AIcoholic Beverage 

Commission v. Carlos Sanchez. d/b/a Tierra Caliente Bar and Grill, 96 S.W.3d 489 

(Tex.App.-Austin 2002); a location where the only exit from the premises was onto a frontage road 

at the "gore area" (i.e. the triangular section between a freeway exit ramp and the service road striped 

with ~vhite paint and designed to keep cars from moving off the exit ramp too soon or from moving 

from the service road into the exit lane too quickly), Bavarian Properties, hc .  v. Texas Alcoholic 

Beverage Commission, 870 S.W.2d 686 (Tex.App.-- Fort Worth 1994); where the Mayor, Chief of 

Police, Sheriff, and property owners from three subdivisions opposed the permits, Dienst v. Texas 

Alcoholic 536 S.W.2d 667 (Tex.Civ.App 13 Dist. 1976); and where the 

Mayor, Chief of Police, Sheriff, members of the Board of a nearby public school, and nearby 

property owners and church members opposed the permits, Helms &%/a The Thirstv Turtle v. Texas 

Alcoholic Beverage Commission, 700 S .W.2d 607 (Tex. App.-Corpus Christi 198 5).  

No such evidence of an umsuat condition or situation was presented by Protestants in the 

instant case. No evidence was presented showing Applicant's premises is within a prohibited 

distance from a public or private school, and although Applicant's business may result in additional 

traffic in the area, there is no requirement that Applicant m ~ ~ s t  seIect a location virtrraEJy free of 

traffic hazards in order to quali@ for a permit. Potential traffic congestion and the presence of 

nearby schools, when Applicant has met all the necessary legal requirements, do not alone constitute 

am unusual condition or situation warranting the denial of the pennits. Kermit Concerned Citizens 

Committee v. Colonid Food Stores, hc., 650 S. W.2d 208 (Tex.App.-El Paso 1983), In addition, 

the evidence fails to show that school-age chiIdren .will, of necessity, be impacted by the sale of 

alcoholic beverages on Applicant's premises or have greater access to alcoholic beverages as a result 

of this permit. 
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Furhermore, Applicant has met all the requirements of the law to receive the g~rmit, 

Applicant's location is in m area where beer and wine may be legally sold, Applicant's premises are 

not within a prohibited distance from a public school, and other similarly situated service stations 

in the vicinity already sel l  beer and wine. A denial o f  a permit in such a case may constitute 

improper discrimination between Applicant and its competitors. See Elliot v. Dawson, 473 S . W.2d 

668, (Tex.Civ.App.- Houston [I Dist.] 197 1 3. 

Protestant's concerns, albeit understandable, do not rise to the level of an unusual conditian 

ox situation that justifies a finding that the place or manner in which the applicant conducts business 

warrants a refusal of the permit based an the general welfare, health, peace, morals, safety, and sense 

of decency of ihe people. Accordingly, based on the evidence on the record, the Protestants have 

failed to show7 by a preponderance of the evidence, that Applicant's application should be denied 

because the place car manner in which the applicant conducts business warrants a refusal of the 

permit based on the general welfare, health, peace, morals, safety, and sense of decency of t he  

people. 

V- RECOMMENDATTON 

The AkJ recommends that Applicant's application for a Wine md Beer Retailer's Off- 

Premise Permit for 998 N. Garden Ridge RouIevard, Lewisville, Denton County, Texas, be granted. 

W. FINDINGS OF FACT 

1. S S W  Enterprises, Inc. d/b/a Mobil Food Beer & Wine (Applicant) filed an original 
application with the Texas AAlcoholic Beverage Cornmjssion for a Wine and Beer Retailer's 
Off-Premise Permit for 998 N. Garden Ridge Boulevard, 14ewisville, Denton County, Texas. 

2. On May 3 ; 2005, the City of Lewisville approved Applicant's application for the pennit. 
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3. On May 5,2005, the Denbn County Clerk approved Applicant's application for the permit. 

4. On June 14, 2005, Zhe Denton County Judge deIegaterl of ic id  approved Applicant's 
application for the pennit. 

5.  Protests t o  the application were filed by residents of the neighborhood and other interested 
citizens asserting that the application should be denied based on the general welfare, health, 
peace, morals and safety of the v p l e  and on the public sense of decency. 

6. A Notice o f  Protest Hearing dated November 3, 2005, was issued by Staff notifying all 
pasties that a hearing would be held on the application and informing the parties of the time, 
place, and nature of the hearing. 

7. On December 6, 2005, a public hearing was held before Jeny Van Hamme, ALJ, at the 
off~ces of the State Off~ce of Administrative Hearings, Dallas, Dallas Connty, Texas. Staff 
was represented by Timothy E. Grifith, attorney. Protestants Don McLeod and Rt ian  Bacon 
appeared personally, Seema Merchant appearedpro re for Applicant. The record was dosed 
on that date. 

8. Applicant has met all Commission requirements for holding the permit at the Iocation. 

9. Applicant's location is in an area in the City of LewisviIle where it is legal to sell beer and 
wine. 

10. Applicant's location is not within a prohibited distance from a public park or a public or 
private school. 

VIX. CONCLUSIONS OF LAW 

1. The Texas Alcoholic 3everage Commission has jurisdiction over this matter pursuant to 
TEX, ALCO. BEV. CODE ANN. Subchapter B of Chapter 5 ,  59 6.01 and 1 1.46(a)(8). 

2. The State Office of Administrative Hearings has jurisdiction to  conduct the hearing in this 
matter and to issue a proposal for decision containing findings of fact and conclusions of law 
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pursuant to TEX, GOV'T CODE ANN. ch. 2003. 

3. Proper and timely notice of the hearing was effected on all parties pursuant to the 
Adnlinistrative Procedure Act, TEX. GOV'T CODE A m .  ch. 200 1, and 1 TEx. ADMRI. CODE 
8 155.55. 

4- The place or manner in which Applicant conducts its business does not warrant a refr~nl of 
the permit based on the general welfare, health, peace, morals, safety, and sense of decency 
of the people. TEX. ALCo. BEV. CODE A m .  5 61.42. 

5 .  Applicant's application for a Wine and Beer Retailer's Off-Premise Permit for SSRA 
Enterprises, Inc. d/b/a Mobil Food Beer & Wine, 998 N. Garden Ridge Boulevard, 
Lewisvillc, Denton County, Tcxas should be granted. 

STA'TE OFFICE OF ADMINISTRATIVE HEL4RINGS 



SERVICE LIST 

AGENCY: f EXAS ALCOHOLIC BEVERAGE COMMISSION 

CASE: TABC vs. SSRA Enterprises Inc. dlbla Mobil Food Beer & Wine 

DOCKET NUMBER: 458-06-0459 

AGENCY CASE NO: 499573 

Timothy Griffith 
Staff Attorney 
8700 Sternrnons 

AC;ENCY COUNSEL 
VIA FAX (21 4) 678-4006 

Freeway, Ste. If 460 
Dallas, Texas 75247 
Telephone No: (214) 678-4000 

Don McLsod 
1501 N. Valley Parkway 
Lewisville, TX 75077-2401 

Brian and Jamie Bacon 
1632 Niagra 
Lewisville, Texas 7 5077 

Kevin Janse 
Senior Corporal Dallas Police Department 
9801 Harry Hines 
Dallas, TX 75220 

Jane Byers. M. S .  
650 S. Edmonds, Ste. 120 
Lewisvil'le. TX 75087 

Terry Taylor 
Primrose School 
1480 North Valley 
Lewisville, TX 75077 

SSM Enterprises Inc. 
D/b/a Mobil Food Beer & Wine 
998 North Garden Ridge 
Lewisville, TX 75067 

PROTESTANT 
VIA REGULAR MAIL 

PROTESTANTS 
VIA REGULAR MAlL 

PROTEST ANT 
VIA REGULAR MAIL 

PROTESTANT 
VIA REGULAR MAlL 

. PROTESTANT 
VIA REGULAR MAIL 

RESPONDENT 
VIA REGULAR MAIL 

as of January 37,2006 
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State Office of Administrative Hearings 

Sh&a Bsilty TayEus 
Chief Administrative Law Judge 

Jeannene Pox, Assistant Administr;ltor 
Texas Alcoholic Beverage Commission 
5506 Mesa, Suite 160 

. Austin. Texas 7873 1 

W,: Docket # 458-06-0459 
TABC, PET'ITIOMER, VARIOUS PROTESTANTS VS. SSRA 
ENTERPRISES NC., D/B/A MOBE FCIOD BEER & WINE 

Dear Ms. Fox : 

Please find enclosed a PROPOSAL FOR DECISION in this case. It contains my 
- recommendat ion and underlying rationale. 

Exceptions and replies may be filed by any party in accardancc with 1 TEX. ADMIN. 
CODE 255.59(c), a SOAH rule which may be found at www.soah.state.~,~~s~ 

I 

JVl3sr 
Enclosure 

CC: Tim01 hy Griffith, Agency Council for Texas Alcoholic 'Beverase Commission, Via  Fax, 
Don McZeod, Protes!x~t, Via Mail, Brim and Jamie Bacon: Protestant, Via Mail, 
Kevin Jansc, Protcstmt, Via Mail, Jnnc Bycrs, M.S., Protestant, Via Mail, Terry Taylor, 
Probestallt, Via Mail, ar~d S S M  Enterptiscs, Inc., D/B/A Mobjl Food Beer & Wine, 
Respondent, Via Mall 

6333 Forest Park Road, Suite 15OA * Dallas, Texas 75235 
(224) 9564616 Fax (214) 956-8611 

h t ~ : l l w w . e o a l ~ . a t n t e . r ~ . ~ ~ s  


