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PROPOSAL FOR DECISION 

The Texas Alcoholic Beverage Commission (TABC) staff (Petitioner) brought tbis action against 

Luna Y Sol Private Club (Respondent). Petitioner sought denial of Respondent's pending renewaI 

application, alleging 1( 1 $ that on or before December 26,2002, Rwpondent fded to timely provide reports 

or other data to Staff; and (23 tha t~es~ondent  f&led ta post security required by the State Comptroller 

and failed to pay mixed beverage gross receipts taxes. For the reasons discussed in this proposal, the 

Administrative Law Judge (ALJ) recommends denial of Respondent's pending renewal application. 
- 

1. J€JRISDTCTTON, NOTICE, AND PROCEDURAL HISTORY 

TABC has jurisdictionover this matter under TEX. AKO. BEV. C ~ D E  m. ch. 5 , s  1 1.6 1 and 

16 TEX. MMW. CODE (TAC) $ 3 1. I .  The State Ofice of Administrative Hearings (SOAH) has 

jurisdiction over all matters relating to conducting ah* in this p r o d i n g  includingthe preparation of. 

a proposal for decision with proposed findings offact and conclusions of law, pwsuant to TEX. GOV'T 

CODE ANN. ch. 2003. 

On December T 6,2003, Petitioner issued its Notice ofI-Iearing, directed to Luna Y So1 Private 

Chb. The notice of hearing was received by Respondent onor about December 1 8,2003. The notice 

of hearing contained a statement of the time, place, and nature of the hearing; a statement of the legal 

authority and jurisdictionunderwhich the hearing was to be held; areference to the particular sections of 
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- 
the statutes and rules involved; and a short, pIah statement of the matters asserted, as required by TEX. 

GOV'T CODE ANN. 5 2001.052. Thenoticeof hearing also contahedthefolIswhghguage in 12-point 

or larger boldface type: "If aparty fails to appear at the hearing, the factual allegations in the notice of 

hearing willbe deemed admitted as true, and the reliefsought in the noticeofhearing may be granted by 

default." 

On February 13,2004, a hearing convened before SOAH AWBrenda Coleman at 6333 Forest 

Park Road, Suite 1504, Dallas, Dallas County, Texas. Petitioner was reprmented at the hearing by 

Timothy mth, TABC StaffAttorney. Respondent did not appear and was not represented at the 

hearbg. Pet itianer presented evidence regarding notice and jurisdiction. The record closed on February 

13, 2004. 

II. DISCUSSION 

Based on the failure ofRespondent to appear at the hearing, Petitioner requested that the default 

provisions of 1 TAC g 155.55 be invoked. The ALJ h d s  that Petitioner issued notice in compliance with 

1 TACpg 155.27and ~ ~ ~ . ~ ~ ~ ~ ~ T E X . ~ O . B E V . C O D E A N N .  $11.63. Pumafitto 1 TACg 155.55, 

the allegations presented in the notice ofhearlng are deemed admitted as true. Accordingly, the  ALJ has 

incorporated these allegations into the Proposed Findings of Fact below. - 

IH, PROPOSED FINDINGS OF FACT 

1. Luna Y Sol (Respondent), holds a Private Club Registration Permit, N-502906, a Beverage 
Cartage Permit, PE-502907, and a Food and Beverage Certificate, FB-502908, issued by the 
Texas AlcohoIicBeverage Commission (Petitioner), far the premises located at I6 E 5 Hampton 
Road, Suite 100, DeSoto, Dallas County, Texas. 

2. On December 16,2003, Petitioner issued its notice of hearing to Respondent. The notice of 
hearing was received by Respondent on December 1 S, 2003. 
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3. The notice of bearing contained a statement of the time, place, and nature of the hearing; a 
statement of the legal authority and jurisdiction under which the hearing was to be held; a reference 
to the particular sections of the statutes and rules involved; and a short, plain statement of the 
matters asserted. 

4. The notice ofhearing also contained the fillowing language in 12-point or larger boldface type: 
"If n party fails to appear at the hearing, the factual allegations in the notice of hearing will be 
deemed admitted as me,  and the relief sought in the notice ofhearing may be granted by defauft." 

5.  A hearing convened beforeBrenda Coleman, Administrative Law Judge with the State Ofice of 
Administrative Hearings (SOAH), on February T 3,2004. Petitioner appeared through its Staff 
Attorney, Tin Gif~Ith, Respondent did not appear and was not represented at the hewing. The 
record closed on that same date. ' 

6 .  On or before December 26,2002, Respdndent failed to timely provide reports or other data to 

S t a E  

7. Respondent has failed to post thesecurity required by the State Comptroller, and is indebted to 
the state for failing to pay mixixed beverage gross receipts taxes. 

IV. CONCLUSIONS OF LAW 

1 . TABC has jurisdiction over this proceeding pursuant to ITx. ACCO. BEV. m D E  ANN. ch. 5 and 
$ 11.61. 

2. SOAHhasjurisdiction overall matters ~ W g t o  conducting a hexing in this proceeding including 
the preparation of a proposal for decision withproposed fmdings of fact and mnclusions of law, 
pursuant to TEX. GOV'T CODE ANN. ch. 2003. 

3. Based uponProposed Findings off  act Nos. 2 thtough4, Petitioner issued its notice ofhearing in 
compIiance with 1 TAC $6 155.27 and 155.55 and TEX. AZCO. BEV. CODE-. 5 11.63. 

4. Based upon Proposed Findings ofFact Nos. 2 through 5,  the hearing proceeddon adefault basis 
as authorized by 1 TAC 6 1 5 5 . 5 5 .  

..A 

5 .  Based upon Proposed Finding of Fact No. 6, Respondent violated m. Au=o. BEV. GOD€ ANN. 



S Q A H  DOCKET NO. 458-04-1649 PROPOSAL FOR DECISION PAGE 4 

$$ 5,44(a)(6), 5.32 and 11.61(b)(2). 

6. Based upon Proposed Finding ofFm No. 7, Rapondent violated TEX. ALCO. BEV. CDDE ANN. 
5 ll.61(b)(5). 

7. Based upon Proposed Conclusions ofLaw Nos. 5 and 6, Respondent's renewal appfication should 
be denied. 

SIGNED April 7,2004. 

BRENDA COLEMAN 
A D r n S T R 4 r n  LAW r n G E  
STATE OFFICE OF ADMINTSTRAl'TW BIEARINGS 



DOCKET NO. 603950 

IN RE L m A  Y SOL PRIVATE CLUB 5 BEEORE THE 
D/B/A LUMA Y SOL PRIVATE CLUB 8 
P E m  NOS. N-502906, PE502907, § 
FB502908 8 TEXAS ALCOHOLTC 

Q 
D U S  COUNTY, TEXAS 4 
(SOAH DOCKET NO. 458-04-1649) 8 BEVEMGB COMMISSION 

CAME ON F'QR CONSXDEIUTIUN this 5th day of May, 2004, the abovestyled and 
numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Brenda 
Coleman. The hearing convened on February 13, 2004, and adjourned on February 13,2OQ4, 
The Administrative Law Judge made and filed a ProposaE For Decision containing Findings of Fact 
and Conclusions of Law on April 7, 2004. This Proposal For Decision was properly served on 
all paties who were given an opportunity to fiIe Exceptions and Replies as part of the record 
herein. As of this date no exceptions have been filed. 

- The Assistant Administrator of the Texas AIcohoZic Beverage Commission, after review 
and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 
of Fact and Conclusions of Law of the Administrative Law Judge, which are contained in the 
Proposal For Decision and incorporates those Findings of Fact and Conclusions of h w  into this 
Order, as if such were fully set out and separately stated herein, All Proposed Findings of Fact 
and Conclusions of JAW, submitted by any party, which are not specifically adopted herein are 
denied. 

IT IS TEEREFORE ORDERED, by the Assistant Administrator of the Texas AlcoboliG 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Mcoholic Beverage 
Code and 16 TAC 63 1.1, of the Commission Rules, that the pending renewal applications for 
Permit Nos. N-502906, PES02907, and FB502908, are hereby DENIEI). 

This Order fl become final and enforceable on Mav 26.2004, unless a Motion for 
Rehearing is filed before that date, 

By copy of this Order, senice shall be made upon all  parties by facsimile and by mait as 
indicated below. 



SIGNED on, this 5th day of May, 2004. 

On Behalf of the Administrator, 

 gas Ahhol ic  Beverage Commission 

The Honorable Brenda Coleman 
Administrative Law Judge 
State Office of Administrative Hearings 
VIA F A C S W  (214) 95.6-8611 

- Luna Y Sol Private Club 
RESmmENT 
325 WentuFd Ln. 
Cedar Hill, TX 75 104-2943 
CER- MAWRRR NO, 7000 1530 0003 1903 4163 

Timothy E. Griffith 
ATTORNEY FOR PETITIONIER 
TABC Legal Section 

Licensing Division 

Dallas ~ i s ~ r i c t  Office 


