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T E X A S  ALCOHOLIC BEVERAGE 9 BEFORE TBE STATE OWICE 
COMMISSION, Petitioner, 5 

§ 
a 8 

§ 
CONCERNED CITIZENS OF STERCING $ 
COUNTY, STERLING T.S.D., DON C. DAVIS g 
AND NANCY DAVIS, STANLEY K. 5 
KORWOOD, AND REV. EVIERETTE BQYCE, g 
Protestants 5 

§ 
VS. 8 

5' 
8 " 

6 
STERLING CITY FRATERNAL, ORDER 8 
OF EAGLES AEIUE #4447, AppIicant ?I 
STERLING COUNTY, TEXAS 3 
(TABC CASE NO. 605697) 8 ADMINSTRATZVE HJ3ARTNGS 

The Sterling City Fraternal Order of Eagles Aerie #4447 l(Applicant or SCFOE) filed an 

application for issuance of a private club exemption certificate permit and a beverage w g e  permit (the 

permits). The Concerned Citizens of Sterling County, the Sterling Independent School District, Don C. 

~ a v i s  and ~ a h c ~  ~ a v i s ,  Stanley K. firwood, and~ev. ~ ~ e ~ o y c e o f ~ i r s t  hitedMethodist church 

(collectively the Pro testants) protested isfllancepfthepmnh. ARer an imrestigatkm, the StaffoftheTexas 

/" 
Alcoholic Beverage Commission (staff) joind h the protests. 
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Protestants objected to the issuance of the permits on the basis of lack of law enforcement 
- 

manpower in Sterling County to lice the i;rkmises, dimnished traffic safety, a loss o f  p a c e  and serenity, 

and lack of control of the proposed premises. The Staff alleged that the Application constituted a - 

subterfbge, or a scheme, ta allow the unauthorized use of the permits. 

This preposaZfinds ( I )  the Appiicatisn constitutes a subterfuge, and (2) that there are reasonable 

grounds to believe the place er manner inw~ch~4ppEmt will conduct its business warrants refirsal oftbe 

permit, based on trafic concerns. The AdministrahLawJudge(ALS) recommend the p 
// 

issued. 

D. IRTRISDICTION AND P R O C E D W  HISTORY 

On March 12,2003, SCFOE filed m application , forthe - permits. StafYinfomed Applicant that 
- .. - - _ - ----- 

the Texas Alcoholic Beverage Commission (TABC) had received protests against issuing the permits. The 

matter was referred to the State Office of Administrative H e h g s  ( S O W .  On January 2 1,2004, a 

public hearing was convened before ALJ Robert F. Jones Jr., in the Ector County Commissioners' 

Courtroom, Ector County Administtation Building, 101 0 E. 8'hStmt, Room 500, Odessa, Ectsr County, ----. h Texas. StaEwas represented . y Gayk ~ a r h q ,  a n & r n e y w i t h t h e ~ ~ ~ ~ ~ e g a l ~ i v i s i o n .  Protestants 
-\ --- -.- /' 

appeared through their counsel, h y ~  weatherby. Applicant appeared through h President Tommy W. 
.- 

Van Ars dale, its Secretary Gregory P . Tatro, and its ~ & t e e  Corky Johnson The hearing ended on 

January 2 1, 2004. The record was closed on February 24,2004, after d e n  arguments were filed. 
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Notice and jurisdiction were not contested issues, and those mattem are addressed only in the 
- 

Findings of Pact and Conclusions of Law. 

SCFOE's proposed premise is located at 702 4& Street, Sterhg City, Sterhg County, Texas. 

This is a two-story, brick building located at the hterzcectioaofEIm Street and State Mighway87(SH R7 

or 4th street). T h e  premise is located in the fmt floor of the two-story building. The building has 

contained a variety of business^, most recently the ~ I e ~ a n d m a r k  restaurant. The building aod land are 

owned by GregoryTatro, SCFOESsenetary. Mr. ~ a t r d ,  h d ~ r i d g e t t e ~ a t m  irb wife, reside in theupper 

floor. TheTatroYsnnd SCFOEenteredintoaleaseofthefirstfloorofthebuilding(includhgf~resand 
- 

furniture) and the exterior land on April 1,2003. The lease tennis for one year md obligated SCFOE to 

pay the Tatras $500.00 per month. .-.. - 

SH 87 is ltbe mainthoroughfareofSterling City, running east-west. Elm Street runs north-south 

from SH 87. The intersectionofElm Street and SH87 (thehtersection) is the location ofthe only red 

lights controlling north-south or east-west t r s c  in Sterling City. The Texas Department off  ranspsrtatian 

(TxDOT) hasdesignated the Intersection as aschoolmae. The speedhit on SH 87 is 35 miIa per hour 

' , in Sterhg City, reduced to 20 miles per hour during scihaolmneburs. Theschool zone operates three 

times adny hhemosning(appmhateiy7:30 to 8:30 am.); atnoon(approximateIy 1 E:45 a.m. to 1 : 15 
- 

State Highwal87 is named 4* Street in Sterling City. 
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p.m.); and, aflet school (approxharely3:30 to 4:30 p.m.). There are two north-south crosswalks at the 
- 

Intersection, the only two in town proteiied by red lights and school mnes. 

The proposed premise is located on the northwest mrneroftheInterseGtion. Avacant building 

is Io cated on the northeast corner, the county courthouse and public library are on the southeast corner, 

and a hardware and ~ ~ e s t o r e  occupies the southwest comer. SterIing City's only grocery store, the 

Hitchin' Post, is in thesame block as the proposed pre&es,justwest on SH 87. Themwn" post office 

is one block n o d  of the premises on the east side ofElm  he school is on P streetaad ~ l m ,  two block ...- - - - . .- 

north o f  the p r e m i s e ~ . ~  

W .  DISCUSSION AND ANAL-YSIS 

A. The Staffs Complaints 
. . . - - 

The Staff 5 case against SCFQE revolves around the concept of a subterfuge benefitting an 

individuaI. Two othercomplaintsweretaised inthetesGmc~nytbatwerenotaddtessedintheNoticeof 
- .  , .  

Hearing (NOH) or the Staffs final argument. The StafFdid not give SCFOE notice of those complaints, 

concerrling the "one-yearru1ea"3 andtheurnembership" rule,$ orthattheyc&Id beabasisfor denying the 

' Pupils h r n  across the county attend the school. The school senrim alI grades, h m  kindergarten Zo high 
school. 

- TABC Agent James Plhite teslified on behalf of tb S M .  Ha asserted that the SCFOE h d  not 'cornplied 
with what he called the "one-year rule." ne basis of the agent's assertion rests upon the meaning of the definition of 
a b t e r n a l  organization as an association that "as the owner* lessee, w occupant, h operated an establishment for 
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Application. SCFOE did not receivenotice oftheabases ten days prior to the hearing, nor did theNOH 
- 

direct SCFOE's attention to the applicable law.' The ALJ concludes that the "one-year rule" and the 

"membership" rule cannot be a basis for dwiat of the issuance of the permits. 

1. The Governing Law 

The Staff alleged that SCFOE has consented to an unauthorized person, Mr. Tatro, using or 

displaying the permits.6 The Code declares that . . . . 

- ., .. - -r.-%2&p.. . " .- - 
I t  is the intent ofthe legislatureto subtetf~~eownershi~o'f o~~n~awfuluse of a 
permit or the premises covered by such permit; and all provisions of this code shall be 
liberally construed to carry out this intent, and it shall betheduty ofthe commission orthe 
administrator to provide strict adherence to the general policy ofpreventing subterfuge 
owners hip and retated practices hereinafter declared to .constitute unlawful trade practices. 

Every permittee shall have and maintain excl~k.iZioccupan~y aidcontrol of the entire 

fraternal pusposes for at least one year.** Tex AU)(l. BEV. CODE ANN. (the Code)g 32.1 1 (a)(l)(A] (Vemon 2004). As the 
APJ understands Agent W t e ' s  point, since SCFOE has not qyated at the 702 4'h Street address for more than a year 
it is not a fratem1 organization- The AU does not xead the Code as restrictively. An "establishment*' is "a piace of 
business with its prsssmsions and staff." The Amen'em Heritage Dictionary of the EhgU3h Lrmgtaage, (4& Ed. 2000). 
Since the Code does not defme "establishmentyf in any corrtrary way, the must conshe it acmdug to common 
usage. Tkx. W'T CODE ANM. 5 3 11.01 1 (Vemoa 2004) . Section 32. J l(a)(13(A) mereIy r e q u k  that a hternal  
organization operate "fraternaI purposes for at Ieast ane F." The SCFOE has bees in operation for "hternal 
purposes" more h n  one year. SCFOE has not vioIated Ihe "me-F rule." 

' SCFOE has fewer than 50 active membm who reside in Sterling C o w ,  Texas. Agent White opined that 
" , this automatically canceled the Applicatioh 16 'lbr. A D m -  CODE ( TAC) 9 41.52(~)(1)(3). The Code and .the TABC 
' rules require 50 members in residing in S t d i n g  County at all w, 4 32.03(e) of the Code, 16 TAC 5 4 1.52(c)(t)[A). The 
AU believes that SCFOE may have violated this rule. 

'. TEX. W'T CODE A ? .  $4 200 1.05 1 and 2001.052 

5 11.05 of the Code. 
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licensed premises in every p hase ofthe storage, distribution, possesion, and transportation 
and saleof all alcoholic beverages purchased, stored or sold onthe licensed premises. Any .. * 

device, scheme or plan which surrenders control ofthe employees, premises or business 
of the permittee to persons other than the pentime shall be unIawfuI.' 

For exampje, theCommissionhas detetmined thatpaymeatofthe premises' water, electric, and telephone 

bills by aperson otherthan the permitteeconstituted anunlawfulpracticeunder 5 109.53 ofthecode, and 

sup ported a &ding that the permittee did not exercise exchive control ofthe premises.8 "Premises" meam 

"the grounds and all bu f Id Engs, vehicles, and appurtenances perkking to the grounds, inchding any adjacent 

premises if they are dhectly or indirectly under the - control - of the same p e n ~ n . " ~  

SCFOE may be issued the permits only if it meets the provisions of Chapter 32 of the Texas 

Alcoholic Beverage ~ e d e . "  In particular, Section 32.03 states: 
- 

(a) A private club registration pennit may only be issued to a club which meets the 
-. . 

requirements af this sectioa. -.. . . . . 

(b) The club must be an associationofpersons, whetherunincorporated or incorporated 
under the laws of this state, for the promoti& of some common object. l 1  

109.53 of the Code. 

' Comm 'n Order, In re Shelly Lea J y r  &/a &an Club Permit No. BGd72043 (Mmh 4,20QZ)(adopting 
Proposal for Decision in SOAH Docker No. 458-02-0355m Febmmy 8,2002). 

5 11.490) of the Code. 

'' $ 32.03(a) of the Code. 

" SCFOE is a " h t e m l  qmization" as d e h d  by the Code. Mr. Tatro testified that the Fraternity of Eagles 
(FOE) is a national fraternal organization. The national FOE actively openates ja all 50 states and some foreign countries. 
It hns thousands of local units, and was established in 1898. A copy of the SCFQE By-Laws aad a "Certification of 
Fmtemal or Veteran Organization" s i ~ e d  by the Grand Secmtaq of the FOE aZtesting that SCFOE was a bona Gde 
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- (c) Members of the club must be passed on and elected by a committee or board made 
up of members of the club, and no employee ofthe club shall beeiigible to serve on the 
membership committee or board.I2 

2. Evidence 

a. Designation of Premises 

SCFOE, in answering Question I0 Aofthe Application, stated that the permit was intended to 

"embrace the entire building, grounds, and appurtenances" at 702 4* Street, Accordingly, no diagram 

-,. . -- 
designating the premises was included with the ~ p p l i c a t b a  On March 13,2003, TABC Agent James 

- White was assigned to inspect the proposed premises. AgentWhitemade an inspectionthat day, and filed 

awrittenreport. Agent Whitelearned thattheupstairslivingquartmafthe'lTamswasnotintendedtobe 

included in the proposed premises. At his suggestion, and to segregate the premises from the Tatro 's 

residence, the Iease between the Tams and SCFOE was executed. Agent Whitenoted that theupstairs 

living quarters would need to be physicaUysegregated('wal1ed-off in the words of thereport) from the 

downstairs club, and that a separate address shouId beobtained for the residence. Mr. Tatro confirmed 

that Agent White's had c o k c a t e d  these requirements to SCEOE. On January 20,2004, Agent White 

returned to thepsoposedpremises. Henotedthattheupstairshadmtbeea.complete~ywded offfrom 

member ofthe FOE since December 29,200 1, were f b d  with the Application. See 32.1 l(a)(l) (A)of the Code. 

'I The SCFOE By-Laws provide that "all -&dates fbr membaship shall be elected by majority vote of those 
members present and by secret baIlot'" 
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the first floor. SCFOE officers testified that a separate address fortheupper and lower floors at 702 4* 
- 

8.-7 

Street had not been obtained. 

b. Payment of Rent 

SCFOE' s lease term was for one year, beginning Apd 1,2003. SCFOE was to pay the Tatres 

$500.00rentmonthly. Mr. Tatro testifiedthattherentbadnot beenpaid foranymonthsincetheleasewas 

executed. Mr. Tatro stated that he had agreed with SCEOE that no rent would be collected until the - - ., . -- > .  

premises were permitted and open on a daily basis. 

. - - .  

c. Payment of Utilities 

The premises' lease requires SCFOE to pay its owngas, electric, teIephone, and water charges. 

The evidence disclosed thatwhilethebuilding has separated~cmetm (but not separate accounts) for 

the residence and the proposed premises, there are only single meters for the whole budding for water _ .. . - -  

semices. Angela Davidson, the SterlingCity Secretary, tmtzedthat Sterhg City collects fkes forwater, 

sewage, and garbage services. Shenoted thatwithrespectto 702 4& Stteet, Sterling City bas collected 

for services onIyfromthe Tatms, and never from SCFQE. She further stated that if SCFOE had its own 

accounts for water, sewage, and garbage senrick it would be charged a business rate instead of the 

residential rate the Tntros are currently charged. 
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- Mr. Van ksdale, corroborated by other SCFOE officiaIs, testified that SCFOE agreed to pay 

% 100.00 permonthplus itsshareoftheelectricitybfltotheTatms. The$100.00wasaninEerimpayment, 

to represent SCFOE's '"share" ofthe other utilities, apparentlyuntit SCFOE set up its ownaccourrts. Mr. 

Tatro and Mr. Van Arsdale t e s t 5 4  that this anmgementwasmadesometime during 2003, payments on 

the electricity bill were brought to the SCFOEmember's attention at regular meetings, and payments were 

authorized by at member vote. Mi.  Tatro and Mr. Vankdale identified a paymentofF55.24 on August 

23, 2003, as an electricity payment to the Tatros, and a $300.00 check issued in October 2003, as a 

quarterly payment ofthe % 1 00.00 owed &rJune3 July, and August. SCFOE could not offer any accounting 

of, or any canceled checks for, any other payments made to the Tatros and could not document 

membefship votes approving payments to the Tatros-irb organization's minutes. 

3. Arguments and Analysis 

a. TABC 

The S taffargues that the Appfication is not d e  for the bmei3 of SiCFOE but Mi. Tartro because 

he leased the premises to SCFOE; the building L his midence; no business utility meters have been 

installed; he has direct access to the premises hrnhis residence; the lease afthe premises is only for one 

year; and no tent bas been paid. Staff further notes that the only "income" that SCFOE would derive 

xyould be from charges for servingdmhoI. The StaEconcludesthat dthoughthe SCFOEis nfiaternal 

organization, the Application appears to be for the soIe benefit of Mr. Tatso. The Staff condemns the 
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Application as overall a subtefige to operate a bat in a dry area, using SCFOE as a h a t .  - 

The Staff offered a prior administrative decision as illuminating. In T e r n  Alcoholic Beverage 

Commission v. Michael J. Greene &/a 8 Seconh, Applicant sought issuance of a private club 

registration perrnit.13 Protestants claimed 8 Secondswas a subterfuge to permit the sale and senice of 

alco ho t c  beverages in a dry area.I4 The purpose ofthe 8 Seconds association was for recreation, to scII 

alcoholic beverages (unlike thelocd country chb and VFWwherethe sde of alcoholwas secondary to 

the purpose af the association) and to make money. The proposed activities were designed to be 
- .. . - . 

- . .- ,. 

attractive to the public at large. The Applicant had not collected membership fees.15 The association only 

had one documented meeting, ta organize the associationjust psior to the appli~tion's filing." The 

organization's documents were contradictory, and let the indiviM applicant "have the freedom to change - 
the bylaws at will and appear to have unfettered control of the associati0n"The club's membership 

committee was a sham. '' 

The ALJ put the qumtionas follows: ''is theapplicant a chb within themeaning ofthe statute or a 

l3 Texas AlcohoIic Beverage Commission v. M c h i  J.  Greene &% 8 Secondr, Proposal for Decision in 
SDAH Docbrer IVD. 458-96-2236, p. 1 (May 28,1997). 

" Id., pp. 5-6. 

Id., p. 7. 

Id., p. 8. 

Id., p. 9. 
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- front to sell liquor in a dry area for profit?"19 The ALJ concluded that "Protestams' evidence showing 

subterfuge ownership is more convincing than the evidence presented by Applicant. Although the 

application documents indicate the association is the appIim5 theassociationappears to be a meresbam 

designed to conceaI the tme applicant is a busiaessman applying for a permit to operate a bar in a dry 

C O U R ~ ~ J . ' ' ~ ~  

b, Protestants 

- - . . - - .-- - -- - 
  he ~rotes&s did notbe an independent argum&twithrespeetto this issue; instead they adopted 

t h e  Staffs argument. 

SCFOE denies that the application w i  made &he benefit of Mr. Tatro. It argues that the 

fraternity i s  operated and controlled by its members, as set out in i ts bylaws. It acknowledges that Mr. 

Tatro owas the building in which the premises would be located. SCFOE assumes that a member of a 

l9 Id. 

Id. 

2 h s  a preliminary argument, SCFOE comphined that it was surprised that the Staff took a position advmary 
to the issuance of the permits. The enar of its complaint was the tardy filing of Staffs Pmt Amtnded Pseherving 

' Sbtement on January 20, 2004, which (SCFOE said) was the ht inhation it had that Staff would oppose it at the 
hearing. me NOH, issued and fded on October 17,2003, contains an al1egation by the Stagthat the SCFOE would allow 
or consent to the use or display OF the permi& by an unauthorized person. The Staff's original Prehearing Statement, 
filed on October 27, 2003, specifically states that "'Petitioner [Staffl will pmve by a p q o n d e m c e  of the evidence the 
charges skt out in the Xotice of He- and wil! request the Respondent's pennifs be deniedH SCFOE's claim of 
surprise is unfounded, . 
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fraternity can own the building in which the premises are to be Located and lease the premises to the 
- 

organlation, since it could fiud nothing to tde'eontrary inthe Code. SCFOE states that it is ready to "d- 

off' the premises from the Tatro residence, but is waking for Agent White to approve their planned 

construction. SCFOE acknowledges that the sesvice fees h r n  the sde of alcohol will be used to pay 

some of its rent and expenses, but asserts that it will derivesome income hrnits charity fund-raisers. 

SCFOE asserts that theevidenceshows itto be a bonafide fratemaIorgmkmtionand not a"bnt"  forthe 

operation of a bar in a d r y  area. SCFOE distinguished itself from the applicant in 8 Seconds: The 

applicant in 8 Seconk sought to open a private, for-profit club; SCFOE is a nonprofit fraternity. 
- -- . -- . . *. - - 

Applicant objected to Staff s assertion that the citizenry of Sterling County has "consistently rejected 

attemptsto bring inalcoholoverthe lastfourtofivedecades," SCFOEpintsoutWevmthoughSterhg 

- County is  drqr, alcohol is consumed there. A private club registration permit will not change Sterling 

County's dry status. 

d. Analysis 

SCFOE, since it is rent hg its premises, is required to lease space in a building of such a "character 

as inthejudgment afthe commissionis s~ i tabIe ."~  AptWhite, astherepraentaGveoftheCommissioa, 

told the SCFOE oficers what the space had to entail Consistentwith the Code, Agent White informed 

SCEOE thatitspremiseshadt~ beexchsive. ~eCaderequires"ex~hsiveaccupmcyandcontrolofthe 

" 8 32.03(f) ofthe Code. 
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entire licensed premises."" Ifthe occupancy is not "excIusive" the permittee has surrendered control of - 
the premises.24 Agent White viewed the proposed premises the day before the hearing and determined 

that the upper and lower floors hadnot beencompletely and permanently segregated. Ln Agent White's 

analysis, since the Tatros hadunimpeded access to the proposed premises, they had not been excluded. 

Agent Wite's interpretation is entitled fa deference, and is consistent with the plain Ianguage ofthe Code.= 

The ALJ conchdes that, while the Application and the Lease considered together designate it, the 

premises are not suitable incharacter because SCFOEwould not have"'exclusive occupancy and control 

of the entire licensed In argument, SCFOE stated it was ready to wall-off the proposed 

premises, subject to Agent White's approval (and receiptofthe This k S c i e n t .  The premises 

must be exclusive before the permit is issued. - 

SCFOE bas not paid any rent for the premises at 702 4fi Street. The Applicant's officers 

23 § 109.53 ofthe Code. "Premises," as defined by the Cde, rneans "the grounds and all buildings, vehicles, 
and appurtenances pertaining to the grounds, hcluding any a d f a h t  p&a if they are dirertly or indirectly under the 

control of the same person." 3 11.49(a) of the Code. 

T h u s ,  the authority of the applicant to "designate a portion of the grounds, buildings, vehicles, and 
appurtenances la be exclud~d from the l i c e 4  pffmlsm." 4 11.49&)(9) of the Cde. The Code states thet if "such e 
designation has been made and apprwed sa to the holder of . . . a private club registration permit, the sharing of space, 
employees, business facrlities, and senrim with mother Su~jness enfity I(inc1uding the parnittee's lessor, . ..), does not 
constitute a subterfuge or surrender of exclusive control inviohtionof Section 109.53 ofthis code. . . . *' 4 11.49@)(2) 

., of the Code (emphasis supplied). Since the Tams" rwidence is not "mother h i n e s s  e n t i v  it muld be argued that 
L , SCFOE sharing of space with the Tams is a per se surrender of exchsive control. The AU, howwer,'comidm this- 
' section to authorize a liquor store or wine shop to operate inside a gmcery -, or to allow a restaurant to sell alcoholic 

drinks to its food clientele. It does not appear to be intended to appIy to the facts pmented here. 

See TFX GOV'T CODE ANN. § 3 11.023(6). 

"6 $§ 32.03(f), 109.51 of the Code. 
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explained this as a manner of nffording SCFOE premises which it apparently auld not afford, until SCFOE 
- 

had a permit and could inmme tiiaytherent. In essence, theleasewas asham. Theusemice 

charges" SCFOE plans to collect as its incomewillbeused to paywhat mmhMs, Tartro's bilkn The . 

Tatros retained occupancy and control over the premises. S k e  SCFOE paidno rent, it had no recourse 

to nssertagreaterrightte occupancyand controIoverthepremjseagainst~eTatms, Therefbre, t h e m  

concIudes that the lease was a "device, scheme or plan which surrenders control of the employees, 

premises or business of the permittee to persons other than the permittee."28 

. . .  - .  . - " -  -. " . . 

With respect to the 8 Secon& matter, lt he AW in that case found the following facts in support of 

a subterfuge under 3 109.53: 

, - .  : - - . .  
e Applicant's association held only one (organization@ meeting. 

* Applicant (and his fiancee) wasthesoleorganizers, directors,.and officers ofthe 
- -  association. 

* Applicant could operate the association at his discretion, 

Applicant could only be removed at a n d  meeting, forwhich the association's 
articles and bylaws did not provide. 

" By way of ilIustraGon, the Iease of the premism repmats a %6,MSO expense (%500/mwth for I2 months). 
Assume all of the 1 13 original members each paid a $10.00 initiation fee, and a $30.00 yearly dues, as set out in the SCFOE 
By-Jaws. SCFOE would have $1,130 [mitiation fees) -I- $3,390 (dues) = $4520 to dehy its lease mpense. "The club's 
total annual membership fees, dues, or other income, excluding proceeds fimm the disposition of alcoholic beverages but 
including service charges, must be smcient to defray the annual d &its leased or rented premises . . . ." $ 3 2.03121) 
of the Code. SCFOE would have to collect an additional % t ,480 in d c e  charges a other incame to pay its rent and 
additional funds to pay for utilities and h e r  expenses, 

3 109.53 ofthe Code. 
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Applicant was to derive anincome from the club, butparticipatedinmembership 
committee meetings (a violation ofthe Code). 

e Applicant had unfettered control of the asso~iation.~ 

TheALJconcIudathatthe8Secon&casediffers hsi@cantwaysfsomthismatter. SCFOEisa born 

j d e  fraternity, as recognized by its mtioaalofice. Controlafthe organization does not rest witha single 

person, and replacement ofofficers is clearly s e t  out in SCFOE's bylaws. SCFOE" soffers serve without 

compensation. Mr. Tatro isnot amemberofthemembershipcommittee. AlthoughMr. T a t .  is an 

officer ofSCFOE, hedoesnotbaveudetteredcon~oloftheorg~tion. Basedonthesefacts,theALJ 
' A j .-  

concludes that SCFOE itselfis not a "device, scheme or planwhichsurrenders control of the employees, 

premises or business of the permittee to persons other than the permittee." 

The evidence clearly discloses that SCFOE has mt paid a11 ofthe gas, electric, teIephone, and 

water charges attributable to the premises. Theaccowts, as the twtimony disclases, remain in the Tatros' 

name, a d  are charged at residentid, rather thanbusiness, rates. SCFOE's officers couId only document 

two payments that they alleged were reimbursements for SCFOE's debts, but they could not identfy 

organizationalminutes acknowledging the debt and its purpose, and auth~rizingpaymeni.~~ At any time 

the Tatros could shut off power and water to the proposed premises, rendering the building useless to 

SCFOE. 

Findings of  Fact 12 - 20, Conclusion of Law 7, Texas AlcohoIic icmrage Commi~sion v. Wrchael J .  Greene 
d/b/a 8 Seconds, Psoposolfor Decision in S0ARDoekt.r Nob 458-96-2236, pp. 15- I6 m y  28,1997). 

,Tee Comm h Order, Tn re Belly Lea Jqmer d/Ma Swan Club Pernit  No. BG471043 (March 4, 
- 2002) (adopting Praposal for Decision in X?AH Docket No. 47862-0355, Febnimy 8, 2002). 
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The AW concludes that payment ofthe premises' bills by the Tatros constituted "a device, scheme 

- * 
or plan which surrenders controlofthe empb~,premis~erhinessofthepermitteeto persons other 

premises in every phase ofthe storage, distnition, possession, and tramportation and sale ofall alcoholic 

beverages purchased, stored or sold on the licensed premises.'" 

Considering as a whoIe that the premises are net in the mchsive controlof SCFOE, the sham 

nature of the lease, and the payment O~SCFOE'S uti~isi& byhe TWS, the Commhsionwould bejustified 
-.. -- -. . - 

inconcludingthattheAppIicationconstitutesanattempttarunabarhadryarea. Consequently, theALJ 

recommends that the Commission refuse to issue the permits to SCFOE. ..- 

B. The Protestants' CompIaints 

- - . = -  . 

The Protestants urge that the proposed private club exemption certificate permit not be issued. 

They raise public safety issues and quality of life concerns inasserting that the place or manner in which 

SCFOE might operate justifies refusing the htemity its requested permit. 

1. The Governing Law 

The TABC may r e h e  to issue a~ori@~ex-mit ifit h & u ~ ~ o a b l e ~ u n d s t o  believe" and finds 

- that'7he place or manner inwhich theapplicant may canducthis businesswamntstherefrzsalofaperrnit 
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+ based on the general welfare, health, peace, moraIs, and safety of the people and on the public sense of 

de~ency.' '~ 

Generally, to deny a permit to a qualified applicant somta~unufllalnditionorsituation must be 

shown so as to justlfy a finding that the place or manner inwhich the applicant may conduct his business 

warrants a refusalof apw~nit . ' '~~  The evidence mncerningtheunusud condition or situationmust be more 

than merecon~Iusions.~~ The Code does not define~thepIaccormanaerinwbicbabusin~might be 

operated tojustffyadendofapemit, givingtheTABC discretioninmaking this decision; there isnoset 
. . 7 . -  

formula.44 ~oor example, the location and surroundings ofthe proposed premises can begrounds for refusal 

ofa licensebased onthegeneral welfare.35 TdEicconditions mvndtheproposedpremisescanconstitute 

m unusual condition or situati~n.~' Noise may, or &ay bt, be an unusual condition or sit~ation.~' 

'9 1 11.46(a)(8) of the Code. 

" Texas AIcoholic Beverage Comh n. Mhleriko, 510 S.W.2d 616,619 pex.Civ.App.-San A n 6 0  1974, no 
writ); EfIiott v. Dawson, 473 S.W.2d 668,670 @xCiv.App.-Houston [I Dist] 197 1, no writ). 

33 In re Simonfen Gin, Inc., 616 S.W.2d 274,276 VexCiv.App.-Houston [Id Dist.1 1981, no writ). 

" Brrmtley v. Term AIcohoIic Beverage Cum 'n, 1 S.W.3d 343,347 flexApp.-Tewkana 1999, no writ); see, e.g., 
Helms v. Tcxm Alcoholic Bmruge Corn 'n, 700 S.W.2d 607,611 flexApp.-Corpus Christi E 985, no writ); Ex parte 
Velmco, 225 S.W.2d 921,923 flexCiv.App.-Eastland 1949, no writ). 

'I B r d e y  v. Texas AIcohcrlic Bewrage Comlr, 1 S.W.3d 343,347 vexApp.-Texdam 1999); see, e.g., Helms 
v. Texas Alcoholic Beverage Corn 'n, 700 S.W.2d 607,6 1 1 ~ f x A p p . 4 h p u s  Christi 1985); Elcpmie Velarco, 225 S.W.2d 
921, 923 px.Civ.App.-EastZand 1949) floc~tim and -dings of proposed premises a d  number of such licensed 
establishments in community are proper considerations and may be basis for refusal of l ime); but see Cmson v. Stale, 

, 216 S.W.2d 836,836-37 (Tex.Civ.App.-Foit Worth 1949)(10 the c o n f r q ) .  

34 Bavmjm Properfies, Inc. v. Texar Alcaholic Beverage Comh, 870 S.W.2d 686,688-90 (k.App.-Fort Worth 
1994, writ denied); Dienst v. Texas Akuholic Bewruge Corn tt, 536 S.W.2d 667,670-7 1 (TaCiv.App.-Corpus Christi 
1976, no wit); but see , Concerned Citizens Comitrea v. Colonfa1 Food Stores, fnc., 650 S.W.2d 208,210 flexApp.-El 
Paso 1983 no writ)(io the confrmy) . 

1 

In re Simontun Gin, Inc., 616 S.W.2d 274,276 flexCmApp.-Houston []st Did] 1981, no writ). 
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a. Lack of Law Enforcement Manpower 

Sterling County SherEDonHoward testified concerning law enforcement inthe county and the 

law enforcement in the county. The shedflus two deputies?' st&liug county is 900 square miIes in area,' 
. . . . - -  

and, according to ~herBHoward's recallofthe lastc;ensus, has apopuhtionof ~,400.~%coho1 cannot 

be sold in Sterling County; the closest place to obtainit istheCornerPost Grocery Store 25 miles distant, 

- or further off in Big Springs or San Angelo . Shemowad acknowledged that it is legal to consume 

alcohol in Sterling County hone's residence. He also t d e d  thatthere are ceIht ions  inwhichalmho1 

is consumed (but not sold) publicly. Onthoseoccasions, the participants hve  to pay fir a police presence. 
. . -  

- -L 

SherifEIo~vard estimated that 20 to 25 ~ ~ c a s e s ~ a e f i ~ d b ~ & ~ h ~ s o f f i ~ a n d t h e ~ e x a s ~ i ~ ~ a ~  

Patrol in Sterling County in 2003. Some afthe armtees werelwcalmidelrts and someweretransient to 
- - - -- L .  .. . . 

the county. 

SherifHowardstated thathe had acon~for~ee~du~onofthesdeofalooholinta Sterling 

" Sheriff Howard has applied for a ' fed& gnu& which wwld allow him to him au additional deputy for three 
yem, but the funds have not been authorized. 

- -" According to the U. S. Cemus Bureau, Sterling County had a population of 1,393 in 2000, and Sterling City 
had a population of 1,08 1. Mormation from the U. S. Census Burmu can be viewed at http9h.census.gov. 



Doclcet No. 458-04-0448 Proposal For Deeisiun Page 21 

- C~unty.hhisopinion,the~trodu~onofaIcoholwouldmcreaseacciderrtsin~ec3ounty,mdpossibIylead 

to increased domestic violence complaints. The sheriffreported that domesticviolence incidents are down 

in Sterling County at the present time, and noted that in his experience domestic violence is linked to dcohol 
- ,- 

abuse. The sheriffalso stated that granting the permits to SCFOE would increase crime '%one," that it 

would put "a little more burden anus," and that "it would stretch us out a little more." He stated law 

enforcement would not be halted but repoase time but might slow down on some occasions. It would 

increase the sherifFs ofice's case Ioad. 

- , - ,. 

b. Trafiic Safety 

is the main route from Lubbo ck to Fredericksburg. The crosswak at the Intersection are provided with 

a button for pedestrians to press and obtain a crossing. Thesheriffwasuncertain to the accuracy ofhis 
. - -  

memory, but recalled that the last yearly traffic munt at the Intersection was 7,500 vehicles per day." 

SheriEHoward statkd that he was concerned that some children are escorted by teachers to the 

courthouse, and pass by the premises.41 He stated that Sterling City's children walk or ride bicycles 

around the town, and hewas concerned withthempassing by SCFOEwhilethete is c h k h g .  He opined 

that people leaving SCFOE after drinkiag would avoid US 87 because ofits heavier trafic and possible 

' 1 . : : 

Exhibit Flis s capy ofthe TxDOTAmul Average Ddy  Traffic Count for 2002. It shows a traffic count of 
5,300 to 5,500 vehicles per day at the Intersection. 

'! According to the Application and Mr. Tatre's twtimmy, SCFOE's swving hours would be S:00 p.m. to 

- midnight Sunday though 'Ihu~s&y (except fa W e b d a y )  and 5:OQ p.m. to 1:00 a m  on Friday and Saturday. SCFOE 
would be closed on Wednesdays in defermix 40 mering church senices. 
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- police presence, and take Elm Street north toward the schooland residential areaswhere childrenworrld 

. 
be waking, biking, or playing. 

Randy Hord, President ofhe Sterling County Independent S chooIDistrict, testitid concerning 

tratfic and student safety. Approximately 260 to 270 students attend the Sterling Ci school on@ Street. 

Theschool is about875 feetupEhStreetfiornthep~mise~~ ~ lmi swd  biparents and childrent0 reach 

theschool. No scho~1busessunhSterlhg County. Inadditionto thetravel to and fbmtheschoolduring 

normal school hours, the students pa r t i c ipa te inamberofn f t e r~ch01~es  Volleyball, football, and 
. . -. . 

basketball games, open houses, shows, festivals, concerts, dances, tournaments, and stock shows occur 

on almost aII weekday evenings, or during the day and evening on sat us day^.^^ Mr. Hord testified that 

- children congregate at orusetheschoolfacilities seven days aweek His concernis t h e i r~a f e ty in t r~c  

near a source of alcohol. 

- -  . . .. . 

Don Davis is the pastor at the ChurchofChrist and President ofthe Child Werare Board, Kent 

Kinyard is the pastor at the First United Methodist Church Thek concern echoed Mr. Hord's. Jere 

Thomas isalocalresident. ShehasraisedfourchildreninSter&City. Shet&%edthatshehasrequkd 

her chddren, whether waking, riding a bicycle, or driving, to cross US 87 onIy at Elm Street. According 

to Mrs. Thomas, many otherpaents share her cancerns. Stanley Horwood, a47-year resident of Sterling 

County, agreed, as did Rhonda Stewm. Mrs. Stewart is the spokespenen for the Concerned Citizens 

'" Two school event calenders were admitted Exhiiit P3 is a copy of the general school calender f h m  August 
2003 to January 2004; Ex.!xbit P4 is the boys and girls junior wa* i d  vamitybasketbdl s c h d a .  
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- of Sterling County (the Concerned Citizens). The Concerned Citizens collected 3 55 signatures on the 

petitionadmittedinto evidmceasExhibitP5. Thehguageofthepetiti0~1inchd~anexpres~ worryover 

traffic safetyV4' Ms. Stewart also took photographs which depict the areas around the proposed 

premises.u Asidefiomchildrenushgthe~sswalksatthehte~~ecfion, Ms. Stnuart'sphotograpbsshow 

the U. S . Post Office o n E h  Street, one block northafthe proposed premises. She related that Sterling 

Countydoes not have mall dehery, and as a comepence, many citizens pass through the latersectionon 

a daily basis to retrieve or send mail. 

Corky Johnson, oneof SCFOEs Trustees, operated a business inwhat is nowthevacant building 

across Elm from the proposed premises. Hetestified heobsenredvehicIeand pedestrian trafficin the 

- Intersection six days a week for years. He stated that childfenused the crosswalks in groups of two or 

three and occasionally h larger groups (usuallyundwsupervjsion). Heacknowledged that cchdrenwalk 

and ride bicycles around Sterling City. He agreed that the Intersection is an area of high traffic volume. - - 

Greg Tatre stated that his observations afthehtersection Id him to conclude that children seldom 

use the Intersection. He testified he had deliberately kkeptthe Intersectionunder view for three days and 

did not see asingle chiId using the crosswallcs. He stated that he: had children and grandchildren and did 

not believe that the premises would be a dangerto the childrenof Sterling County. He pointed out that 

The petition states that "our con- incIude . . . include . . . the safety of our citizens and the proximity of 
the establishment (at the busiest cross-sbxt d Kghway 87) to the Post Office, and especially for the safety of our 
puth. and.the proximity ofthe establishment ta the school." 

1 

The photographs were admitted mto evidence as Exhibits P6 - P 18. 
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-. there were few reported accidents in or near the Zntmwtion. During the time period 200 1 to 2003, there 

were no accidents in the Intersection; thegwas one accident in 2000; three in 1999; none in 1998; and 

two in. 1997.~' 

C. Loss of Peace and Serenity 

As set out in the NOH, the "'bss of peace and serenity" complaint concerned potential adverse 

effect on the citizenry that could be caused "bythe noise and by the disturbance created by people going -- 

to and from" the proposed premises. No evidencewasintroduced mncerningthenoisethatmight emanate 

from the premises, or, aside from the increase in overalldaiIytrdE~ density, any other disturbance that 

- might be caused by activities or persons attheproposedpremises. MembersoftheSCFOEhdicatedthat 

outdoor activities suchas horseshoe, washerpitchmg, db&equesmi&bkephceonoccasion. They 

mentioned indoor activities suchas darts. No evidencewas admitredconcerning~eleveIofdkzutbmce 

to be expected from these pedestrian pursuits. 

d. Domestic Violence & Child Abuse Concerns 

ShedTHoward opined that a grant of the permits would lead to an increase in domestic violence 

calls, given the connection between alcohol abuse and family violence. Reverend Davis echoed that 

" Exhibit App 1. 
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concern, based uponhis experiences inpresiding overthechild Welfare Board (CWB).& In general, the 

CWB helps carefornegkcted and abusedchildreninthecounty. Heindicated thatseveddozenchildren 

in the countyare ofparticular concernto t h e m ,  appareatlyinthe context ofincreased aIcohoEuse in 

Sterling County. ReverendDavis, citinghis CWB experience, stated that 50% ofchild abusenrjses from 

or is associated with drug or aIcohol abuse. 

e. Lack of Control of the Proposed Premises 

As setout intheNOK the"lack~fcontroIofactivities"mmplaht wncemedanhcident inwhich 

gunfre was directed from the northwest corner of the Intersection (the location of the proposed premises) 

- to the vacant building on the northeast corner of the IhIt6rsection. This incident took place in the early 

morning of January 1,2000.~~ Popular lore among the Protestants described the actor as a member of 

SCFOE, who attended aNew YearYsEveparty atMr. Tatro'srestaurant, becaneintoxicated, and shot 

up the vacant building across the street. Local legend further states that n teenager was driving through 

the area whenthe f~ingtookplace. The Appficants empfiaticdydeniedthattheactorwas amembet o f  

SCFOE, or that he had beeninvited toorattended anyfunctionat Mr. Tatro's restaurant. Theactorwas 

not a member of SCFOE.~~  

I Reverend Davis t e d e d  that the CWB is a volunteer agency operating under the authority of the Child 
:' Protective Services section of the Texas Depment of Prof& and Regulstwy Senices. The members of the CWB 
' are appointed by the County Commissioners. 

47 Exhibit App 3, a Sterling Cwnty Sheriern UEce oEkme report. 

The actor is named in Exhibit APP 3.  His name d m  not appear on the SCFOE membership kt included in 
Exhibit TABC I. Since the W d ~ s  not know whetha the actor has been convicted of any offense, the actor's riame 
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set for chiIdren in Sterhg County. Ms. Stewart testihdthatsince Stding County's inceptionin 1898, the 

county had been dry except forthe period from 1 93 8 b 1944. The last wetdry election in Stwhg County 

was in 1 944, and the county has been dry ever since. Stanley Homood, a long time resident, dscn'bed 

his efforts in leading the protest against an earlier private cIub permit approximately twenty years ago .49 

The Protestants uniformly expressed their desire b live & a  dry county. Although the Protestants' 

witnesses acknowledged that alca holis consumed in StedhgCountyI they believe that saEeofan alcoholic 

beveragehaprivateclubse~gwouldsetaninappmpriateexamp1e~rthechildrmofthe~0~ty. Pastor 

- Kent Kin yard of the First UnitedMethodist Churchexpressed his opinionthat allowing a person to drink 

at an establishment and drive home,5o would change how children perceive their public raponsibilities. 

Mrs. Thomas echoed this, noting that a11 children In Sterling schools receiye D.A.KE. @rug Abuse 
. - .. . -. . - 

Resistance Education) classes in the fiRh grade. 

is withheld from this Proposal on privacy grounds. 

'' Mr. Howood erroneously attributed Ulat permit epplication to Mr. TaM. 

Sterling County does not have buses or taxis. 
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a. Staffs Arguments 

The Staff did not file an independent argument with respect to this issue and adopted the 

Protestants' argument. 

b. Pro testants' Arguments - 

Pro testants stress S hetEHoward\ ttestimonythat the overall crime rate insterling County will 

- increase ifthe pemits are issued, eontmtedwahthe & t e d d ~ P ~ ~ e r a t  his disposal They note that the 

sherifffears his ofice wilI not be able to handle the increased workIoad and that the need to concentrate 

patro Is around the proposed premises will reduce the d b d k y  and presenceofhis deputies elsewhere. 
- -. 

Protestants invoke 5 1 1 -41 ofthe Cade5'and request the Commission give dueconsideration to  Sheriff 

Howard's recommendation that the pemits not be granted.52 Protestants believe that the inability of 

Sterling County's law ehrcernent to police the commmityunderthese circumstances pose a "severe" 

threat the citizens' heaIth, safety, and welfare. 

" When a person applies for a Wt, the commission or adrmntstra . . 
tor m y  give due mnsiderafiotion to the 

recommmdations of the . . . sheriff. . . ofthe county ia which the premiges sought to be t i m e d  are located, 8 1 1.41Ca) 
of the Code. 

The AW b s  reviewed the record d y ,  and S h d T  H d  did not make any recommendation on the 
permits. 
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Further, Protestants assert that the sberifYq Mr. Hord's, Ms. Thomas', and Mr. Hotwood's 

testimony establishgrantins the permitsatthe~remises~~~~e~mectionwou~dthreatenthe h a  safay, 

and general w e f i e  ofthe personsusing the Intersection. ~ m t a t m t s  arguethatgrantmgthe permits" wilt 

have aUdetrimentaIeFect oatheabilityofthecitizensto provide forthe healthand safetyofthe children 

ofthe county." Rev. Davis and Pastor Kinard related their experiences and opinions that a new source of 

alcohol inthe communitywouId incr~asethendforchiIdweTfareand fmilysemices, while decreasing 

the available resources. Mr. Honvood Mrs. Thomas, andMrs, Stewart related the difficulty of setting a 

proper example forchldren inthe munty"once alcobdl b&&esrdidY . -- available inthe c o m m ~ n l t y , ~ ~  and 

that "the ability to set a proper example for a11 the youth of the community is definitely a safety issue.'" 

Finally, the Protestants note that since 1898 SterIing Countyhas beendry(exceptfora six-year period); 

a dry community; and that twenty years earlier a s i m i h  private club registration was protested and 

defeated. Protestants urge that granting the permitsto SCFOE would deny the citizens of sterhng~ouoty 
-- -..-- 

the right to set and enforce their commuzlfty"~ standards. 

c. Applicant's Arguments 

Applicant objected to Protestants' statements that &g the p a m i a  in question would cause the 

'' Actually, Protestants usage is that "the i?Il'radrt~h"~n of dcohoi into the cummunip fl have a detimcntaI 
cffecz on the ability of the citizens to provide for the health and safety of the children of the county." Protestmfs ' 
Argument, p. 7 (emphasis supplied). As such, -ts ,s takm~t  is wntnvy to the fa&: alcohol is used in SterIing 
County already. 
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"introduction of alcohol into the c o m ~ . "  SCFOE reiterates that even though Sterling County is dry, 

the evidence conclusively demonstrates that alcohol is heady consumed there. It also objected to 

Protestants' assertion that SCFOE sought ''establishment of a bar in Sterling County,'kguing that its 

private club status wouId confer sights only with respect to its membership, not to the public at large. 

Concerning the proxhtyofthe proposed premises and the Sterling schools, SCFOE argues that 

the proposed premises are in compIiance with the Code's distance requirerner~ts,~' being more than 300 
- ' --L- 

feet, but less than 1,000 feet, h m  the school It has posted a $10,000 conduct surety bond as required 

by the codef6 SCFOE states that the evidence ~roi&-h& offered concerning children" use of the 

Intersection is "simply not true," and that Mt. Tatro's and ~ r .  Johnson% scantraryopinions should be 

- accepted as conclusive. SGFOE agrees that SH 80 is th'ernah roadthrough town, and that approximately 

5,500 vehiclesuse the Intersection daily. As SCFOE analyzes the data, 5,50OvehicIes/day, considering 

a "day" to be from 8:00 a.m. to 6:00 p.m., constitutes 550 vehicles anhour or nineor ZOvehicles a mirmte. 

SCFOE argues that in a larger town this would be considered "light." It also note that the evidence s h ~ w s  

there have beenno accidents at the Intersection inthe last b e e  and one-halfyean. The building has been 

apIace ofbusiness adutilized the parkingas itk formany yeass, asMr. Tatso testified. Finally, SCFOE 

states that its operating hours, beginning after 5:00 p,m, were chosen to be outsideschool hours and at a 

55 4 109.3 3 of the Code allows the gaveraiDg b o d  of a city to a c t c t  regulations or ordinances 'prohibiting the 
. . , sale of alcoholic beverages by a dealer whose phce of bminws is within 300 kt of a church, public or private school, 

' or public hospital," w 1,000 feet of a public or @ate school. However, no Aridence of my regulation or ordinance 
passed by Sterling Citywas admined into evidenoe. 

'' "[Aln applicant for a permit or a holder of a p d  issuad under. . . C h p k  32 and whsc place of business 
i s  within 1,000 feet of the prop* line sf a public school shall file with the: commission a surety bond in Fhe amount of 
$10,000 conditioned on the applicant's or haldds c o n f m c e  with dcoholic beverage law." 9 1 1.11(a)(2) of the Code. 
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time when "there would be no reason for young adults or very young school chiIdrea to be in the area." 

-. 

SCFOE discounts SherSHoward? status as a law enforcement expert and the opinions he + 

offered: "experience gained in a serene county the size of Sterling hardly makes him an expert when 

wmpared" to officers in a larger, more populous area, withalcohol, drug, and crime problems. SCFOE 

doubts that the Shetitr s office is "operating in excess ofits capacity" SCFOE with the Protatants 

that Sterling County is a quiet, safe  m&unitywith so linle mime that c ~ d r e n  can roam nthe streets without 

fear. That being the case, SCFOE is at a loss to expl&what - - - - keeps . - the . Sheriffand . . - - . - his two deputies as - 
busy as the Pro tes tats claim in argument that they ate, SCFOEdenies that Shemoward testified that 

I, - -. 

if the permit was granted he would be unable to fuIfiIE his duties, as claimed by the Protestants. 

S CFOE insists that it is not composed ofEaw breakers and that it Intends to operate the private club 

in a legal manner. SCFOE says it works for the gmeral welfare ofthe community as a charitable 
4 

organization. It does not condone the abuse of alcohol. It intends to operate a peaceable premises. It 

denies it seeks to harm the morals of Sterling County, . and . 
considers its membership to be ofhighmoral 

- - - . >  - -." be.. - -,--..- - , - .. .. 

character. SCFOE'smembers areparentsandgrdpwentsandsharetheProt~ts' concern forthe 

safety ofthe community's children SCFOE states it stands for public decency and denies that the grant 

of the perm its will cause any more harm to public decency than any other sanctioned public consumption 

, of alcohol in Sterling County, 
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I. Police Manpower 

Protestants argue that theproposedpsemises b ~ m S t e r l i n g C o u n t y i s a " p l a c ~ " h t " w ~ t s  

the refusal of a permit based on the general welfare, health, peace, morals, and safety of the people," 

because ofthe lack of manpower to police the anticipated increase in crime caused by the proposed 

premises. ShwifWoward indicated that crime would increase "some," but also stated that law enforcement 

wouId not halt; instead, the shemelieved that response time by an oEcer might be slowed. Assuming 

that SCFOE is oltherwEse entitled to apermrt, some 'Wmnditionorsituatioq" constitutingmore th 

- "mere conclusions," concerning the law enforcement &souices must be proved.17 That a lawful businas 

might uarguablyincreasethepoliceneeds ofacommunityisnot initse~an"urmsudconditionorsituation." 

Any new activity may require increased policing. - 
-. 

The AL3 acknowledges that the s h e s ~  office appears to be shy on manpower; as the record 

demonstrates Sheri£Wlowasd bas attempted to k d  outsidehdiagfbraoadditiood officer independent 

ofany concerns overthe police work the permits might add. The size ofthe sherEs office iswithithe 

jurisdiction ofthe county authorities, and does not constitute an 'bunusual mndition or s h a t  ion." Further, 

1 

". SheriEEEoward described the change that would occur ifthe permits were granted in the most general 

Texm AIcohoIic Beverage Cm'n v. Mhlenkq 5 10 S.W.2d 616.6 19 vex.Civ.App.-San Antonio 1974, no - writ); Elfibn v. Duwson, 473 S.W.2d 668,670 uexCivAjp.-Houston [ I  Dist.] 1971, no writ); In re Sirnuntan Gin, Inc., 
6 16 S. W.2d 274,276 (Tex.CivApp.-Houston [I st Did.] 1981, no writ). 
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terms, i.e., crime would increase"some," it would putUajittlemore burdenonus," and "it would stretch 

us out a little more."   he AU appreciates &at SSheMowardwas subpoenaed to testify and that he was 

asked his opinions without time for reflection. Nevertheless, the ALJ deems his testimony merely 

conclusory. The ALJ concludes that the proposed premises are not located in a place which requires 

rehsal ofthe permit based upon the "general welfare, health, peace, morals, and safw due to a lack of 

police manpower. Further, the Sheriff did not recommend denial of the permits. 

ii. TraFfic Safety 
. . 

. .. - . -- 

On theotherhand, t h e m  agrees withProtestants' request fordenidonthebasis ofM~csafety. 

- Traffic conditions around the proposed premises can mnstitute an 'trmsual conditionor  situation.'^' The 

case law demonstrates that thesesolutionoftr~csafetyismes~ona~~by-casemalysis, inwhich 

the Commission is afforded a great deal of discretion: 

+ In Dienst Texas Alcoholic Beverage Com 'n,59 a refusal to issue the permit was dEmed6O where 
the applicant proposed to open a lounge on the corner of a busy, congested intersection. The 
immediate area was co mmercid in innature, with residential areas mud the intersdon. A school 
was located six blocks away. No oa-premises consumption had ever been authorized at that. 
intersection. The premises wodd be openbetween3 :00 p.m. and 2:00 a.m, There was evidence 

'' BcJwmjm Properties, Irtc. v. Texas Alcoholic Beverage Com 'n, BTO S.W.2d 686,688-90 gex.App.-Fort Worth 
1994, wsit denied); Dienst v. Teras AIcohIic Beverage Corn 'n, 536 S.W.2d 667,670-7 1 flex.CivApp.-Corpus Christi 
1936, no writ); but Tee Keml! Conc~med,Ciiizem Cornmiflee v. Colonial Food Stores, he., 650 S, W.2d 208, 210 
(Tex.App.-El Paso t 983, no writ)(to the conkny} .  

5' 536 S.W.2d 667 ~ . C i v A p p . i C o r p u o  christi'l96, no writ). 

Id. at 670. 










































