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PROPOSAL FOP DECISION 

The Staff of the Texas Alcohobc Beverage Commission (Staff) brought th is  enforcement 
action against Maria R. Vatgas, d/b/a Buchanan's Shamrock (Respondent) alleging that 
Respondent, with criminal negligence, gave or made an alcoholic bevelage available to a minor. 
This proposal tbr decrsion finds that Respondent did not act with crimiml negligence in gking or 
making available an aalco holic beverage to a minor. 

L 

There me no contested issues of no lice or jurisdiction in this praceeding. Therefore, t hesc 
matters are addressed in the findings of fact and concIusions of law wil houl firther discussion 
here. 

The hcarhg in kkis matter convened on July 2 1,2003, at the oi5ces of the Tcxns Alcoholic 
Beverage ~ . o ~ ~ i o n ,  652 1 N. 1 0' Strcct, McAUen, Hidalgo County Texas. Staff was 
represented by counsel, Dewey Brackin. The Respondent was presen'l and was represented by 
Miguel Rodriguez, xnanager for the Respondent. 

TI. THE ALLEGATIOXS Ah'D AFPLICABLE STATUTORY PROVISIONS 

There was one aUcgadian In this proceeding, asscrt ing that an January 1 6 ,  2003, the 
Respondent, u~ith criminal negligence, fumishcd an alcoholic beverage to a minot in vjol~tion of 
TEX. A.LCO. BEV, CODE ANN. Ch. 5 ,  5 106.06(a) (hereinaltcr refe-red to as thc "Code"). Such 
a wo!ation may bc punished by cancellation 01- a maximum 90 day suspension of a pennit, pursuant 
to $1 06.13(a) of  the Code. Pursuant to  6 1.08 of the Code and 56.03C~) ofthc Penal Code, Staff 
must prove by a preponderance of the evidence that, under the circunz;taaces, the actions of 
Respondent created a substantial a d  unjustifiable risk that' giving or nllalcing ava~lablc alcohol to a 

- minor would occur. The risk must be of  such a nhture and degree tha! the faflure to perceive it 
wnstitut cs a gross deviation from the standard of care that an ordinay person would exetcisc 
under all the clrcumstonces as viewed from the actor's standpoint. 



UI. STATE,MEXT OF THE EVIDENCE _k\B DISCUSSION 

A. S t a r s  Evidence 

StalI's documentary evidence consisled o f  a not-to-scale map of the Respondent's 
estabLshment. The evidence relative lo the mrlts  of this case was ihe live t t s thony prov~ded by 
TABC Agent Knox. 

Agent I(nox t estfied that on January 1 6, 2003 she entered the respond en^ 's establjshment 
at 1 1 :50 p . n  where she noticed there was a large crowd of youthful a ~pcaring persons. Agmt 
b x  was in u d o m  and had her badge showing, She observed a small framed mdividual in a 
green military type jacket sitting at the bar. This individual had no facial hair and appea~ed to her 
to be younger than 21 ycars orage. This individual was later identsec as Emil Tiierina, ,Mr. 
Tijerina's date of birth is Novcrnber 26. 1983; therefore be was 19 y e m  old at the t h e .  Agent 
b o x  abscrved that Mr. Tijcrina had a beverage in n clear cup or mug approximately two feet 
away horn, h im  The color of the beveragc was consistent with beer. She observed that the beer 
was closer to him than to the other end of the bar. There were no other persons ut t he  direct 
vicinity ofMr. Tijerina. She observed Mr. Tejerina for three to scvcn ~ninutes, bur  did not see him 
pick up, hoId, or drink fiorn the beer. 

- The bartender on duty that evening was Javier Rodriguez. Agent Knox observcd Mr. 
Rodriguez pass by Mr. Tijerina several times during; the observation. Agent Knox testified that 
after scveral passes, Mr. Rodriguez removed the beer fiom in front o f  Mr. Tijerinri, but that he did 
so o d y  because he saw the TABC Agent obsening tbe situation. Agent Knox thought Mr. 
Rodriguez t hrcw the beer away. 

Agent Knax approached Mr. Tijehst and asked him to step outside with her at which time 
she obtained his identification. She performed a PASS test, whch is n 3assive alcohol sensor 
which detwts alcohol on a person's breath. The results of the PASS test showed that Mr. Tejerina 
had alcohol in hi$ system. *Mr. Tijcrina never admitted that he possessed the alcohol at the 
Respondent's establishr-nent, but he did admit to wn~uming alcohol, nlbhough he did not spec* 
wherc he consumed i t .  Agent b o x  cited Mr. Tijerina for Minor in Po!.session of Alcohol. 

Agent Knox then proceeded to interview Mr, Rodriguez. Shc rtatcd that Ms. Rodriguez 
denied that he sold the beer to Mr. Tijerina. Agent Knox stated that Mr. Rodriguez told her that the 
bcer belonged to a homeless person who had left it on the bar. Agent Knox issued an 
administrative citation to Mr. Rodriguez and left the scene. 

B. Respanden t's Evidence 

Revondent's documentary evidcncc consisted of an additional lot-to-scale map of the 
- Respondent's establishment. The evidence relative to the mwits o f  this case was the live 

test b o n y  provided by Javier Rodriguez. 



Mr. Rodriguez testified that on tha t night the beverage in ques .ion was purchased by an 
individual who was waiting fur a bus at the nearby bus statlon. Mr. Ro.dripez described the 
individual as an odfield worker who had been on the job for several weeks and was headed back 
home to Alice, Texas that evening via bus. Mer purchasing the beer, that individual reahzed that 
he lost Ills bus tickets. The indiwdual asked Mr. Rodriguez to keep h s beer ~vhile he went back 
to the bus station to look for the tickets. Mr. Rodriguez stated he fefi fhc  beer up on the bar, closer 
to the bartender's sidc of  the bar, awaiting the individual's return. 

Mr. Rodriguez stated that h e  knew the TABC Agents whcrc in thc nrea from the moment 
they arrived. That evening, just prior to the arrival of the TABC, sevc:ral young people had just 
arrived, corning to visit ont ~ f r h c  waitresses. 7th. Tijerina walked up to thc bar and took the last 
avaaabls seat. This was in the vicinity of the beer in question. Mr. Rodriguez stated that Mr, 
Tij-a was with another individual at  he lime. Mr. Rodriguez also stated that Mr. Tijerina 
appear to him to be at l a s t  of 21 years of age. 

Mr. Rodriguez observed Agent Knox come info the bar and st ~ n d  about 15- 20 feet away 
h r n  Mr. Tijelina. Agent Knox stared at Mr. Tijerina for about four rlinutcs. Mr. Rodripurn did 
pass a few times, picked up some empty bottles and the beer in question. He placed the bcer in thc 
r;& area under the bar. - 

Mr. Rodriguez observed Agent Knox taking to Mr. Tiljerin~ OL tside the bar. Mr. 
Rodriguez slated that be told Agent b o x  who the beer belonged to ar d described what he was 
wearing, He st a t 4  that he told the Agent he expected him to relum fcr the beer. 

Mr. Rodriguez stated that hc gave the beer to the owncr who returned from the bus station 
about an how aftcr he had 1eA. By this lime, the Agent had lefi the scene. 

C. Discussion 

According to Section 6.63(d) of the Texas Penal Code, a perso n acis with " c h i n a 1  
negligence. ..with respect to circumstances surrounding bs conduct or I he result of his conduct 
when he ought to be awaxe of a srrbstantial and unjustifiable risk that rt e ckcumstances exist or the 
result will occur. The risk must be of such a nature and degree [hat the CaiEure to pcrceivt i t  
constitutes a gross deviation born the standard of care that an ordinary person would exercise 
under all the circutnstmces as viewed fiom the actor's standpoint." 

The issue here is whethcr the actions in this case constitute c r h h e l  negbgcnce. The 
parties agree that Mr. Tijerha was under the aze of 2 1 and that there v a s  an alcoholic beverage, a 
becr, near him as he sat at the bar that q h t .  What the parties disagree abou~ is whethcr under the 
facts of this aose the actjons ofthe Respondent constitute giving or m a h g  an alcoholic available 
beverage to  a minor. 

- 
The TABC asserts that because Agent K310x observed ,Mr. Tijerina sitring at the bar, w i t h  

two feet of Ihe beer and that because Mr. Tijerinn had alcohdl in hs system, the TABC has shown 
by a preponderance of the c~idence that an alcoholic beverage was made available to a minor. 



Thc Respondent asserts that the beverage belonged to someont else and Mr. Tijcrina nwer 
pwchasd, owned, picked up, tiouchcd or drank the beer; therefore it was not made amdable to 
hrm. 

The o d y  evidence that the beer was made available to Mr. Tije-rina was that he was in the 
vicinity of the beer during the short observation by Agent Knox. Thcr, is simply no other evidence 
that the alcoholic bever~ge was made avaiIable to him by the Respondent. Thc standard is whether 
ths constituted a gross deviation from the standard of care that an ordinary person would exercise 
under the circmtances. Clearly, alIowing my minor in the wcmiry o t ' m  alcoholic beverage can 
create the risk that the  minor could consume it. The evidence he~e  that the bcvcrage was m the 
proxiqity of the &or for a few minutes does not stem to be an e~trac~~rdjnary risk that overcomes 
the standard of care requlred by the Respondent. 

After considering all the evidence, Thc Administrative Law Judge h d s  insu ficienl 
evidence that Respondent acted ' b i t  h criminal negfigence." S toff ha: not proved its case by a 
preponderance o f  the evidence. 

AIthough all the evidence presented at the bearing was not disc assed in this Proposal For 
Decision, all of the evidencc was considered by the Administrative Law Judge in preparing this 

- Decision. 

W .  FIh'DWGS OF FACT 

Maria R. Vargas, doing business as Buchanan's Shamrock, Iocrted at 141 5 Austin Street, 
McAllzn, Hidalgo County, Texas, holds permit numbers MB-5 : 2788 and LB-5 1 2789 
issued by the Texas Alcoholic Beverage Commission. 

On or about May 20,2003, the StafIsent a notice of hearing tcl Respondent by certified 
mail, retam receipt requcstcd, and all parties appeared. 

The hearing on the merits was held July 21, 2003, at: 2:30 p.m. at the ofices ofthe Texas 
Alcoholic Beverage Commission, 652 1 N. 10' Sheet, McAllen. Hidalgo County, Texas. 
Staff was rcprwnt  ed by counsel, Dcwcy Brackin. The Respondent was rcprcsented by 
Miguel Rodriguez, manager for Respondent. 

On January 16,2003, the Respondent was open fbr business. Mr. E d  Tijerina was sitting 
at the bar. 

Mr. Tijerina's date of birth is November 26, 1983; therefore he was 19 years of  ape on the 
date in question. 

There wns an alcohe lic beverage, a beer, on the bar w i t h  two %el of Mr. Tijerina. 

TABC Agent Knox obscwed Mr. Tijerina seated at f he bar, and the beer in his vicinity for 
a few minutes. 



The beer was removed fiom the presence of the minor by ihc bartender, Javier Rodrieez. 

Mr. Tijerina did not touch or drmk the beer. 

The beer was not purchased by Mr. Tijerina, 

The b w  was not made available lo Mr, Tierinn by the Respondent. 

V. CONCLUSTONS OF LAW 

The Texas Alcoholi~ Beverage Commission has jwisdict ion over t h i s  proceeding pursuant 
to Chapter 5 ,  $9 6.0 1 and 106.13 of the Code. 

The State Oficc of Administrative Hearings has jurisdic~ion cv>r this proceeding, 
includin_e authority to issue a proposal for decision with proposed findings of fact and 
conclus~ons or law pursuant to TEX. GOVT* CODE ANN., Ck,apter 2003. 

Notice of the hearing was provided as required by the Adminiswalive Procedure Act, TEX. 
GOV'T CODE ANN, 92001 .a5 1 md $2001.052 . 

On Jsuzuary 1 6, 2003, Respondent did not with criminal negligence give or make available 
an alcoholic beverage to E d  Tijerina, a minor. 

SIGNED this 22 nd day of Sqtember, 2003. 
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CAME ONFOR CONSlllERATION this 25th day of September, 2003 , the above-styled 
and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Melissa 
M. R i w d .  The hearing convened on July 21, 2003, and adjournsd the same date. The 

- Administrative Law Judge made and fled a Proposal For Decision containing Findings of Fact 
and Conclusions of Law on September 22,2003. This Proposal For Decision was properly served 
on aZ1 parties who were given an opportunity to file Exceptions and Replies as part of the record 
herein. As of this date no exceptions have been fded. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review 
and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 
of Pact and Conclusions of h w  of the Administrative Law Judge, which are contained in the 
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this 
Order, as if such were fully set out and sepamtd y stated herein. All Proposed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are 
denied. 

IT IS TEEREFQRE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 1 6 TAC 93 1.1, of the Commission Rules, that Mked Beverage Permit No. MB-5 1278 8 
and Mixed Beverage Late Hours Permit No. LB-5 12789 are hereby DTSZnTSSED. 

Tbis Order will become final and enforceable om October 16,2003, unless a Motion 
for Rehearing is Filed before that date. 



By copy of this Order, service shaII be made upon all parties by facsimile and by mail as 
- indicated below. 

WlWESS MY FIAND AND SEAL OF O m C E  on this the 25m day of September, 2003. 

On BehaIf of the Administrator, 

$ k & g d ~  
Y 

~&&e Fox, Assistant Adiknistrator 
 ex% Alcoholic Bwerage Commission 

DABJYT 

The Honorable Melissa M. Ricard 
Ad rninistrative Law Judge 
State Office of Administrative Hearings 

+ VIA FACSIMILE : (361) 884-5427 

Maria Rita Vargas 
d/b/a Buchanan' s Shamrock Grill & Sports Pub 
RESPDhVENT 
14 15 Austin 
McAllen, Texas 7850 1 
KEGUIAR MAIT, 

Dewey A. Brackin 
ATTOmY FOR PETITIONER 
Legal Division, Texas Alcoholic Beverage Commission 

Licensing Division 

McAllen District Ofice 


