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PROPOSAL FOR DECISION 

The staff of the Texas AlcohoIic Beverage Commission (TABC or the Commission) 
requested that the licenses of Dennis Michael Roop d/b/a Beer Garden (the Respondent) be 
suspended, alleging that on or about April 6, 2002, the Licensee was intoxicated on the licensed 
premises, in violation of TEX. ALCO. BEV. CODE m, (Code) $1 04.0 1 ( 5 ) .  T h e  Respondent denied 
the Commission's allegation. This Proposal for Decision recommends that the Respondent's 

+ Iicenses be suspended for a period of twenty-one days, or that a civil penalty in lieu of suspension 
be imposed, in the amount of $1 50.00 per day of suspension. 

I. Statement of the Case 

There are no contested issues of notice or jurisdiction, and these matters are set out in the 
Findings of Fact and Conclusions of Law without further discussion here. 

The hearing on the merits was convened on February 24,2003, at 80 1 Austin Avenue, Suite 
750, Waco, Texas, before Adrninis'mtive Law Judge (ALJ) Stlzan S h d e r .  The Commission 
appeared and was represented by staff attorney Dewey Brackin and by its party representative, 
TABC agent, Daniel Garcia. The Respondent appeared and was represented by attorney F. Ed 
Brown and by its party representative, Dennis Michael Roop (the Licensee), Evidence and argument 
were heard, and the record closed the same day. 

TI. The Statute 

In pertinent part, Code 51 04.0 l(5) states that no person authorized to sell beer at retail, nor 
his agent, servant, or employee, may engage in or permit conduct on the premises of the retailer 
which is lewd, immoral, or offensive to public decency, including, but not limited to, being 
intoxicated on the licensed premises. 



According to the Standard Penalty Chart,' the Conunissian may offer a settlement to a person 
charged with violating this provision of the Code, ofi a seven-day suspension for a first violation; 
a ten to fifteen day suspension for a second violation; and a twenty-five-day suspension to 
cmcellatioo of a license or permit for a third ~iolation.~ h this context, a civil penalty may be 
imposed in lieu of suspension, and this penalty may not be less than $150.00 or more than 
$25,000.00 for each day the license was to have been suspended3 Wen the Commission considers 
a suspension, the Commissionmay consider aggravating and ameliorating circumstances, which may 
include whether the violation was caused by the intentional or reckless conduct of the licenseen4 

In. Evidence 

A Beer Retailer's On Premise License, BE-205813, was issued by the Commission, on 
Match 18,1986; and a Retail Dealer's On-Premise Late Hours License, BL-428400, was issued by 
the Commission, on March 13,1998, to Dennis Michael Roop, d/b/a Beer Garden, 1 1 19 South 55Ih 
Street, Temple, Be11 County, Texas. These Iicenses have been continuously renewed. On October 
20,2001, the Respondent waived its right to a hearing to contest the Commission's charge that the 
Licensee was intoxicated on Ithe licensed premises on October 5,2001, and accepted a suspension 
of seven days or a civil penalty of $1050.00 in rieu of this suspensi~n.~ 

The Commission called two witnesses: Officer MichaeI Keating; and Agent Daniel Gatcia. 
The Respondent called three witnesses: Officer Chad Tamestad; Barbara Williams; and the Licensee. 

It was uncontested that on April 6,2002, the Licensee was arrested for Public Intoxication 
on the licensed premises, while it was open for business. 

A. Testimony of Officer Michael Keating 

Approximately two weeks prior to the April 6, 2002, incident, Officer Michael Keating6 
responded to the licensed premises (the bar) as aresult of a "91 1" call that came from the bar. When 
the officer approached the bar, he observed the Licensee walk out of the back door, carrying a large 

1 See 16 TEX. ADMIN. CODE {Rules) 537.60(a) 

'fhe Standard Penalty Chart is persuasive, but net binding in this case. See Rules 437.601g). 

3 ~ e e  Rules 537.60tb) and TEX. ALCO. BEV. CODE A m .  (Code) 5 1 1 -64. 

4 See Rules 537.61 (c) 

'see Commission% Exhibit No. 1.  

"flicer Keating has been a Temple Police Department patrol officer for more than four years, 



trash can of beer bonles. At that time, the Licensee denied that there were any probIems inside the 
bar, and denied any knowledge of the "91 I "  call. The officer went inside the bar to further 
investigate, and when the officer went back outside to look for the Licensee, he was gone. h i d e  
the bar, the officer spoke to the bartender, who told kim that the Licensee was intoxicated, and that 
there had been an argument over money between the bartender and the Licensee. During this 
argument, the bartender felt so threatened that she picked up a bottle to defend herself, and either the 
bartender or the Licensee's wife called "91 1 ."' 

On. April 6,2002, Officer Keating returned to the bar to follow up on the above incident. 
When the oficer arrived at the bar, he observed that several bar patrons were clearly intoxicated. 
The officer asked the Licensee to step outside and talk, and observed that the Licensee had the strong 
odor of an alcoholic beverage on his breath; his eyes were red and glassy; his speech was slightIy 
slurred; he staggered as he walked; he admitted that he had been drinking alcohol; and he swayed 
slightly as he stood. Because the officer felt thzt he had reason to believe that the Licensee was 
intoxicated, he asked the Licensee to submit ro the Horizontal Gaze Nystagmus field sobriety eye- 
test.'However, when the officer attempted to administer this test, the Licensee would not follow the 
officer" directions to hold bis head still and follow the officer's pen with his eyes only, effectively 
preventing the administration of this test. Based on the foregoing, the officer believed that he had 
probable cause to mest the Licensee for Public Intoxication, because he believed that as a result of 
his intoxication, the Licensee" mental and physical faculties were impaired, and he was a danger 
to himself or others, The off~cer 'h specific concerns that the Licensee was too impaired to protect 
himself and to provide the supervision required for the safety of his customers and his employees. 
Commission Agent Garcia arrivedR at this time, and took over the investigation. 

B. Testimony of Agent Daniel Garcia 

Commissian Agent Daniel Garcia9 was familiar with the bar and with the Licensee. He had 
seen the Licensee when the Licensee was sober on several occasions, and he had seen the Licensee 
when the Licensee was intoxicated on a prior occasion. Agent Garcia arrested the Licensee in 
October of 2001, when the Licensee was found to be intoxicated on the licensed premises. As a 
result of that incident, the Respondent's licenses were suspended for a period of seven days.I0 

7~ccording to the officer, during the Horizontal Gaze Nystagmus field sobriety test, the 
involuntary jerking of the eyes (nystagmus) is an indication of intoxication. 

'when Officer Keating suspected that the Licensee was intoxicated, the officer called 
Commission Agent Garcia, and asked him ta  come to the bar. 

 gent Garcia has been a Commission agent for nine years, and is a licensed peace officer. 
Prior to becoming an agent for the Commission, he worked for the Bell County Sheriff's office. 

''A fine in lieu of suspension was authorized in that case. 



On the occasions when the agent observed the Licensee, when the Licensee was sober, the 
Licensee did not have my trouble with his balance; he did not sway; his speech was not slurred; and 
he did not exhibit any impairment of his mental or physical faculties. 

On April 6,2002, when Agent Garcia arrjved at the bar and approached the Licensee, the 
agent observed that the Licensee's person and breath smelled strongly of an alcoholic beverage. He 
observed that the Licensee held onto the counter for support as he got off of a bar stool. The 
Licensee appeared to be having difficulty getting his feet onto the floor from the bar stool, as if he 
had to stop and t h i d  about what he was doing. Agent Garcia observed that the Licensee staggered 
as he slowly walked and stumbled over his own feet; his eyes were glassy and bloodshot; he had a 
glazed expression, as if he did not understand what was transpiring; he almost swayed into the agent; 
he adrnirted that he had been drinking alcohol; his speech was somewhat slurred and rambling; and 
he used the bar and later a doorframe for support as he stood. The Licensee denied being 
intoxicated. However, when the a g a r  told the Licensee that he wanted the Licensee to perform field 
sobriety tests to c o n M  this, the Licensee became argumentative. At no time during this encounter, 
did the Licensee complain of any physical af lment that would affect his physical abilities. Based on 
the Licensee's level of intoxication, the agent believed that the Licensee was a danger to himself and 
ethers, in that the Licensee was too intoxicated to supervise the customers in the bar, and was so 
intoxicated that he could have fallen and injured himself. That night, bartenderBarbara Williams 
told the agent that the Licensee had been drinking beer, but she was uncertain of the amount that he 
had consumed because she had been too busy to keep count, She estimated that the Licensee had 
consumed three or four beers, but she could not remember with any degree of accuracy. 

At a later date, the Licensee told the agent that the Licensee had some physical incapacities 
that affected his performance of physical tasks, but the Licensee did not produce any documentation 
fiom a physician or produce my medicarions to support this assertion. W e n  the Licensee's April 
6,2002, arrest for Public Intoxication went to trial, the Licensee plead "no contest." 

C. Testimony of Officer Chad Tarvestad 

Officer Chad Tarvestad went to the bar on April 6 ,  2002, with Officer Keathg. Officer 
Tarvestad arrested one of the bar patrons for Public Intoxication at that time. The case against the 
bar patron was dismissed; however, Officer Tamestad implied that this may have been a result of 
his not receiving a subpoena to appear and testify in that hearing. 

D. Testimony of Barbara Williams 

Barbara Williams was working as a bartender at the bar on April 6,2002, and was working 
the 4:45 p,m. till 2:00 a.m. shift." She worked for the Licensee at the bar and at the Keg Lounge 
until she quit in July of that year. She is currently trying to get the Licensee to re-employ her. She 
has taken the Commission% classes for servers. Ms. Williams believed that the Licensee used to 

" ~ c c o r d i n ~  to Ms, Williams, she was not the  bartender involved in t he  above described "91 1 " 
call incident that  occurred approximately two weeks prior. 



take some kind of medication, and that he sometimes became light-headed and had to hold onto 
things for support. 

- - On April 6,2002, Ms. Williams recalled that the Licensee came in the bar for the second time 
that evening at approximately 9:00 p.m. and the officers arrived at approximately 1 1:00 p.m. She 
complained that she was busy on that evening, and her recollection was impaired as a result; 
however, she believed that she served the Licensee three or four beers that evening, after which h e  
started drinking diet Coke. She dcnied that the Licensee appeared to be intoxicated: he did not 
stagger or stumble; he was not a danger to himself or others; and he looked fine when he carried beer 
bottles to thc dumpster for her. Ms. Williams recalled that another person was arrested that evening, 
and she believed that person was 'k littlet' intoxicated. 

E. Testimony of Dennis Michael Roop, the Licensee 

The Licensee, who was born in 1944, stated that the bar has beea open for approximately 18 
years. It has only been closed one time, and the Licensee blames that on an angry customer for 
reporting the Licensee for being intoxicated in the bar when it was not true. 

The Licemee stated that he has suffered approximately eight 'kcon~ussions"'~ in the recent 
past. The first concussion occurred when he was hit in the head with a pool stick approximately t w o  
and one-half years ago. Since that time he suffered "six or seven" concussions when he was dragged 
by a car in "about (the year) 2000." In th is  incident his eardmm was "broken," and this reportedly 

- caused a buzzing in his ear and a loss of equilibrium. The Licensee has not consulted with a 
physician about his equilibrium complaint since the day of the injury causing these problems, and 
the only medication that he takes is aspirin or Tylenol. This was also true on April 6,2002. 

On April 6, 2002, the Licensee claimed to be in the bar fiom 7:00 p.m. until the officers 
asrived at 1 1 :00 p.m. He denied that he was intoxicated on that evening, and stated that he had only 
consumed three or four beers before switching to diet Coke. He had been playing what he described 
as a (video) golf game for approximately four and one-half hours that evening. Re asserted that he 
won the golf games and that this takes n certain amount of manual dexterity. 

 here was no evidence that the Licensee had any medical expertise t o  support his diagnoses - 

of these reported injuries, 



F. The Exhibits 

The "Supplement of Officer Michael Keating, regarding the incident at the bar on 
April 6 ,  2002,14 tracks the officer's testimony, but contains fewer specifics, The "Class C 
Misdemeanor Plea""5 confirms that the Licensee plead "no contest" to the charge of Public 
Intoxication on April 7,2002, and agreed to pay a fine in the amount of $300.00. The ""Judgement" 
in State of Tems vs. Deering Mark reflects that a Public Intoxication case against Mr. 
Deering was dismissed on May 29,2002. 

The Commission's Exhibit No. 1 contains copies of the Respondent's licenses and violation 
history. Among other things, it confirms the Respondent's suspension for seven days in 2001, as 
a result of the Commission's finding that the Licensee was intoxicated on the licensed premises. 

XV. Discussion 

A. The Licensee was intoxicated on the licensed premises. 

On April 6,2002, when Officer Keating entered the premises, he observed that the Licensee 
had the strong odor of an alcoholic beverage on his breath; his eyes were red and glassy; his speech 
was slightly slurred; he staggered as he walked; he admitted that he had been drinking alcohol; he 
swayed slightly as he stood; and he would not foEEow the officer's simple instructions for the 
Horizontal Gaze Nystagmus sobriety test, preventing the administration of this test, consistent with 
the desire to conceal the results of the test from the officer. When Agent Garcia arrived on the scene, 
he observed that the Licensee's person and breath smeIled strongly of an alcoholic beverage; he held 
onto the counter for support as he got off of a bar stool; he staggered as he slowly walked and 
stumbled over his own feet; his eyes were glassy and bloodshot; he had a glazed expression; he 
almost swayed into the agent; he admitted that he had been drinking alcohol; and his speech was 
somewhat slurred and rambling. Finally, the Licensee plead "no contest" to the charge of Public 
Intoxicarion stemming from the events of April: 6,2002. Based on the foregoing, the Licensee was 
intoxicated on the licensed premises. 

13~ommission's Exhibit No. 1 . 
14~ccerding to Officer Keating's testimony, his references in this repon to the "Barrel Inn" are 

an error, and should say the "Beer Garden." 

"~espondent's Exhibit No. 1 .  

16~espondent's Exhibit No. 2. 



B. A suspension of twenty-one days is supported by the evidence. 

The Respondent's licenses were suspended for seven days in 2001, as a result of the 
Commission's finding that the Licensee was jntoxicated an the licensed premises. This is the only 
prior similar incident resulting in a suspension of the Respondent" licenses; however, aggravating 
circumstances are also relevant to the length of a suspension. It is noted that during the investigation 
ofa "91 1" call received approximately two weeks psior to April 6,2002, the Respondent "s bartender 
told the investigating officer that the Licensee was intoxicated (on the premises), and that in an 
argument with the Licensee, she felt so threatened that she picked up a bottle to defend herself. 
FinaIly, the violation in the instant case was caused by the intentional conduct of the Licensee, in 
that his consumption of alcohol was intentional. Based on the foregoing, a suspension of twenty-one 
days is supported by the evidence. 

Findings of Fact 

1. A Beer Retailer" On Premise License, BE-205813, was issued by the Commission, on 
March 18, 1986; and a Retail Dealer's On-Premise Late Hours License, BL-428400, was 
issued by the Commission, on March 13,1998, to Dennis Michael Roop, d/b/a Beer Garden, 
1 1 19 South 55th Street, Temple, Bell County, Texas. These licenses have been continuously 
renewed. 

2. On October 20,2001, the Respondent waived its right to a hearing to contest the Commis- 
sion's charge that Dennis Michael Roop (the Licensee) was intoxicated on the licensed 
premises on October 5,2001, and accepted a suspension of seven days or a civil penalty of 
$1050.00 in lieu af this suspension. 

3. During the investigation of a "91 1 " call received approximately two weeks prior to April 6, 
2002, the Respondent's bartender told the investigating officer that the Licensee was 
intoxicated (on the premises), and that in an argument with the Licensee, she felt so 
threatened that she picked up a bottle to defend herself. 

4. On April 6,2002, while on the licensed premises, the Licensee appeared to be intoxicated 
on the licensed premises, in that: his breath and person smelled strongly of an alcoholic 
beverage; he admitted that he had been drinking alcohoI; his eyes were red and glassy; his 
speech was slightIy sIurred, and was rambling; he staggered as he slowly wxlked and 
stumbled over his own feet; he had a glazed expression; he almost swayed into Agent Garcia; 
and be would not follow the oficer's simple instructions for the Horizontal Gaze Nystagmus 
sobriety test, preventing the administration of this test, consistent with the desire to conceal 
the results of the test from the aficer. 

5.  The Licensee plead "'no contest" to the charge of Public Intoxication stemming from the 
events of April 6,2002. 

6. Based on Findings of Fact Nos. 4 and 5 ,  on April 6,2002, the Licensee was intoxicated an 
the licensed premises. 



7. The Licensee's intoxication was intentional, in that his consumption. of alcohol was 
intentional. 

8.  On January 24,2003, the Commission sent its Notice of Hearing to the Respondent's Iast 
known mailing address. This Not i~e of Hearing informed the Respondent that the hearing 
on the merits was set for February 24,2003, at 10:OO a.m., and it contained: a statement of 
the location and the nature of the hearing; a statement of the legal authority and jurisdiction 
under which the hearing was to be held; a reference to the particular sections of the statutes 
and rules involved; and a short plain statement of the allegations and the relief sought by the 
Commission. 

9. The hearing on the merits was convened on February 24,2003, at 80 1 Austin Avenue, Suite 
750, Waco, Texas, before Administrative Law Judge (ALJ) S u m  S b d e r .  'She Commission 
appeased and was represented by staff attorney Dewey Brackin and by its party representa- 
tive, Texas Alcoholic Beverage Commission agent, Daniel Garcia, The Respondent 
appeared and was represented by attorney F. Ed Brown and by its party representative, 
Dennis Michael Roop (the Licensee). Evidence and argument were heard, and the record 
dosed the same day- 

Conclusions of Law 

1. The Cornmission has jurisdiction over this matter pursuant to +EX. ALCO. BEV. CODE ANN. 
(Code) Subchapter B of Chapter 5 ,  

2. The State O%ce of Administrative Henrings has jurisdiction over matters related to the 
hearing in this proceeding, including the authority to issue a proposal for decision with 
proposed findings of fact and conclusions of law* pursuant to TEx. GOV'T CODE ANN. ch. 
2003. 

3. Based on Findings of Fact Nos, 8 and 9, proper and timely notice ofthe hearing was provided 
as required under the Administrative Procedure Act, TE~. GOV'T CODE ANN. $92001.05 1 
and 2001.052; Code 8 1 1.63; and 1 TEX. ADMIN. CODE $15 5.55.  

4. Based an Findings of Fact Nos, 4-6, en April 6,2002, the Respondent was intoxicated on the 
licensed premises, in violation of Code $ t 04.01 (5).  

5 .  Based on Findings of Fact Nos. 2-7, a twenty-one-day suspension or a $150.00 per day civil 
penalty in lieu of suspension is warranted, pursuant to 16 TEX. mm. CODE (Rules) 
$37.60(a), (b3, and (g); Rules $37.61 (c); and Code 8 1 1.64. 

SUZAN MOON SWNDER 
ADMTNISTRATTVE LAW JUDGE 
STATE OFFICE OF ADMNISTRATTVE EARINGS 








