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PROPOSAL FOR DECISION 

?'he Texas Alcoholic Beverage Commission (TAX)  brought this forfeiture action against 
T. M. Club, hc. d/b/a The Metro (Respondent). TABC sought forfeiture of Respondent's conduct 
surety bond, alleging Respondent's permits have been canceled for cause. For reasons discussed 
in this proposal for decision, the Administrazive Law Judge (AW) recommends forfeiture of the 
conduct surety bond. 

- I. JURISDICTION, NOTTCE, AND PROCEDURAL HISTORY 

TABC has, jurisdiction over this matter under TEX. ALCO. BEV. CODE ANN, ch, 5 and g 
1 1. I1 (b)(2), and 16 Bx.Aokm. CODE (TAC) 6 33.24. The State Ofice of Administrative Hearinas w 

(SOAH) has jurisdiction over all matters relating to conducting a hearing in this proceeding, 
including the preparation of a proposal for decision with proposed findings of fact and concIusions 
of law, pursuant to TEX. GOV'T CODE&. ch. 2003. There were no contested issues of notice or 
jurisdiction in this proceeding. 

On November 26,2002, TARC issued its Notice of Hearing to  Respondent. ALJ John H. 
Beeler convened the hearing on Januaty 30, 2003, in Austin, Travis County, Texas. TABC was 
represented at the hearing by Its staff attorney Gayle Gordon. Respondent was represented by Lisa 
Zinmaster, attorney. Evidence was received and thc record closed on February 4,2003, after the 
parties fhed written dosing arguments. 

TARC is  authorized under 5 11.1 h(bl(2) oft'he Code to require the permittee to forfeit the 
amount of a conduct surety bond if the permit is revoked. TABC must notify the permittee, in 
writing, of its intent to seek forfeiture of the band. The permittee may request a hearing on whether 

- the criteria for forfeiture of the bond have been satisfied. The hearing is to be conducted in 
accordance with the Administrative Procedure Act. 



xn. EVZDEYCE AND ARGUMENT 

A. BACKGROUND 

Respondent is the holder of Mixed Beverage Permit ME383651 I and Mixed Beverage Late 
Hours Permit LB8365 12 issued by TABC for the premises h o r n  as The Metro, located at 505-177 
East Sixth Street in Austin, Travis County, Texas, and whose mailing address is the same. 

TABC alIeges Respondent's; pemits were canceled for cause. Respondent argues that the 
permits were not canceled for cause and that, by agreeing ta cancellation, no action would be taken 
against the bond. 

TABC offered one document, which u7as admitted, and the testimony of two witnesses. 
Respondent called one witness. 

1. Documentary Evidence 

On or about December 19, 2002, William C. Dufour, attorney for Respondent, signed a 
waiver agreeing to have the permits canceled for cause. The Waiver form stated, "The signing of 
this waiver may rcsult in the forfeiture of any related conduct surev bond." 

Base on the wniver TABC issued an order canceling the permits for cause. 

2. Testimony 

a. Wayne Murray 

Mr. Murray is a compliance offrcw employed by TABC. and in that capacitv, audited two 
clubs operated by Rene Adame, including The Metro. After completing the audits, he recommended 
that Mr. A d m e ' s  pemits be canceled. He had no discussions with MJ. Adame concernjng forfeiture 
of sure9 bonds. 

b. Deposition of David Ferraro 

In deposition, T,4BC Captain David Ferraro testified concerning the cancellation of 
Respondent's permits. He did not make an  agreement not to seek forfeiture of any surcv bond. 



c. Rene Adame 

Mr. Adame is the owner of The Metro. If he had hswn that signing the U7aiver could result 
in forfeiture of his conduct surety bond, he would not have utaived the hearing. He thought that 
signing fhc waiver would end a11 of  his problems concerning TkBC violations. TABC has been 
harassing him. 

C. Argument 

T M C  contends that because thc permits were challenged for cause, the bond should be 
forfeited. 

2. Respondent's argument 

Respondent argues that he signed the waiver and agreed that the permits would be canceled 
because he understood that the bond wauldnot be forfeited, and there was an agreement with TADC 
not to forfeit the bond. 

XV. ANALYSIS 

Respondent sig~led a waiver agreeing to the cancellation of his permits. The waiver stated 
that Respondent "acknawledges that the signing of this waiver may result in the forfeiture of any 
related conduct surety bond.'%Altugh Respondent argues that h r e  was a side agreement that the 
bond wold not be forfeited, no evidence was offered to establish any agreement. Even Respondent's 
own testimony failed to actually state that there was such an agreement. The conditions of 16 TAC 
5 33.24 have been met, and Respondent" bond should be forfeited. 

I .  T. M. Club, he. &la The M e ~ o  (Respondent) held Permit Nos. MI38365 1 1 and LB8365 1 2 
issued by TABC on July 28,200 1, for the premises located at 505-07 E. East Sixth Street, 
Austin, Travis County, Texas. 

2. Respondent has posted a TABC Conduct Surety Bond in the amount of $5,000, payable to 
the Stzte of Texas. 

3. Respondent signed a waives agreeing to the cmceIlation of his permits. The waiver stated 
that Respondent "acknowledges that the signing of this waiver may result in the forfeiture 
of any related conduct surety bond." 

4. Respondent's permits have been canceled for cause. 



Petitioner sent Respondent written notice of irs intent to seek forfeiture of the conduct surety 
bond. 

Respondent requested a hearing to determine if the conduct surety bond should be forfeited. 

On November 26,2002, Petitioner issued Its Notice of Hearing, directed to Respondent a t  
Respondent's address ofrecord, setting the hearing on the merits for January 30,2003. 

The notice of hearing contained a statement ofthe time, place, and nature of the hearing; n 
statement of the legal authority and jurisdiction under which the hearing was to be beld; a 
reference to the particular sections of t h e  statutes and rules involved; and a short, plain 
statement of the matters asserted, 

On January 30,2003, a hearing convened before ALJ John H. Beeler at the State Ofice of 
Administrative Hearings in Austin, Travis County, Texas. Petitioner was represented at the 
hearing by TABC Staff Attorney Gayle Gordon. Respondent was represented b?t attorney 
Lisa Zintmaster. The record closed on February 4, 2003, afie~ the parties filed written 
closing arguments. 

CONCLUSIONS OF LAW 

I 3 e  Texas AlcohoIic Beverage Commission (TABC) has jurisdiction over this proceeding 
pursuantao~x.&co.B~v.CaDEANN.~h. 5,556.01,11.11,11.61 and61.13,and 16TEx. 
hm. CODE (TAC) 6 33.24, 

The State Office of Administrative Hearings has jurisdiction over all matters relating to 
conducting a hearing in this pmceeding, including the pr~paration of a proposal: for de~jsion 
with proposed findings of fact and conclusions of law, pursuant to TEX. GOV'T C O D E A ~ .  
ch, 2003. 

Based upon the Findings of Fact and TEX. ALco. BEV. CODE ANN. 6 1 1.1 l (bX2) and 1 6 TAC 
g 33.24, TdBC Conduct Surety Bond Number XTL03 173, dated June 17, 3 999, in the 
amount of $5,000, should be forfeited. 

SIGNED on this the Y" day of April, 2003. 
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CAME: ON FOR CONSIDERATION this 14th day of May, 2003, the above-styled and 
numbered cause., 

After p r o p  notice was given, this case was heard by Administrative Law Judge John H. 
h l e r .  The hearing convened on January 30, 2003 and adjourned on Febsuary 4, 2003. The 
Administrative h w  Judge made and filed a Prsposal For Decision containing Findings of Fact 
and Conclusions of Law an April 3,2003. This Propsal For Decision was properly s m e d  on 
a l l  @es who were given an opportunity to file Exceptions and Replies as part of the record 
herein. Exceptions to the P r m  for Decision were filed by Respondent and Petitioner filed a 
Response to Respondent's Exceptions to the Proposal ht Decision. 

The Assistant Administrator of the Texas Alcoholic Bevemge Commission, afier review 
and due consideration of the Proposal for Decision, Respondent's Exceptions To the Proposal for 
]Decision, Petitioner's Response To Respondent' s Excep~ons To Proposal for Decision, Transcripts, 
and Exhibits, adopts the Findings of Fact and Conclusions of lLaw of the Administrative l a w  
Judge, which are contained in the Proposal For Decision and incorporates those Findings of Fact 
and Conclusions of Law into this Order, as if such were fully set out and separately stated herein. 
All Proposed Findings of Fact and Conclusions of Law, submitted by any party, which are not 
specifically adopted herein are denied. 

IT IS 'flXRWORIIE; ORDERED, by the Assistant Administrator sf the Texas Alcoholic 
Beverage Commission, pursuant to  Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC 831. J. of the Cornrnission Rules, that Respondent's conduct surety bond in the 
mount of $5,000,00 be FORFEITED. 

This Order will. become fmal and enforceable an J I N 3  4,2003, unIess a Motion for 
Rehearing is  filed before that date. 

By copy of this Order, service shall be made upon all parties by facsimile and by mail as 
indicated below. 



SIGNED this the / ~ ' ~ d a ~  of May, 2003. 

On, FkhaIf of the Adrninismtor, 

ne Fox, Assistant ~drninisGtor  
Mcohatic Beverage Commission 

The Banorable John H. Beelet 
Administrative Law Judge 
State Office of Administrative H h g s  
VIA FACSIMILE (512) 475-4994 

Lisa Zintsmaster, P.L.L.C. 
ATTORNEY FOR RESPONDENT 
VIA FAX (512) 458-2826 

T. M. Club Inc. 
d h l a  The Metro 
RESrnNDENT 
505-07 E @ St 
Austin, Tx. 78701-3741 
CFJtTEED MAIL RRR #70612510 aOOO 8688 9U40 

Gayle Gordon 
ATTORNEY FOR PEWONER 
TABC LRgal Section 

Regulatory Division 
Austin District Office 



State Office of Administrative Hearings 

Sbelia Bailey Taylor 
Chief Administrative Law Judge 

April 3,2003 

Mr. Rolando Garza, Administrator 
Texas Alcoholic Beverage Commission 
5 806 Mesa, Suite 160 
Austin, Texas 787 1 1 

: Docket No. 458-03-1044; Texas Alcohollic Beverage Commission vs. T.M. Club, Inc., 
d/hh The Metro, Travis Counq, Texas (TABC Case Ro. 5991484) 

Dear Mr. Garza: 

Please find endosed a Proposal for Decision fiat has been prepased for your consideration 
in t h e  above referenced case. A copy of the Proposal for Decision is being sent to Gayke Gordon. 
St& Attorney representing the Texas Alcoholic Beverage Cornmission: and 10 Aztomey Lisa 
Zintmaster, representing T. M. Club Inc. d h i a  The Mebo, Respondent. For reasons discussed in The 
Proposal for Decision, the Administrative Law Judge recommends forfeiture of the conduct surety 
bond. 

Pursuant to Tsx. GOV'T CODE ANN. 52001.062 (Vernon 20001, each party has the right ta 
file exceptions to the Proposal for Decision and to present a brief with respect to the exceptions. If 
an?, par& files exceptions or briefs, all other paties may file a reply. Excep~ioas and replies must 
be filed according to the time limits specified in TABC rules. A copy of any exceptions, briefs on 
exceptions, or reply must also be filed with the State Office of Administrative Hearings and served 
on the other party in this case. 

Sincerely, 

John H. Beeler 
Administrative Law Judge 

3HBtsb 
Enckosure 
xc: Gaylc Gordon, Staff Artormy, TABC, 5806 Mesa, Suite 160, Austin, Texas - VIA lXAh7) D E L X - R l :  

Lisa Zintqmacrer. 3307Northland Drive, Sui* 470, Austin, Texas 7873 1-VIA REGULAR MAIL 
Rome1 Corn, Docket Clerk, State Ofiice of Adminisnative Hearings- VIA &\BD DELWLEff 

William P. Clemeuts Building 
Post 06ce BOX 33025 4 300 West 15th Street, Suite 502 + Austin Texas 7811 1-3025 
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