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P.O. Box 13127      Austin, Texas 78711-3127      (512) 206-3333      www.tabc.state.tx.us 
 

An Equal Opportunity Employer 

Tuesday, August 24, 2010 – 9:30 a.m. 

 

  José Cuevas, Jr. 
Presiding Officer-Midland 

Steven M. Weinberg, MD, JD
Member-Colleyville 
 

Melinda S. Fredricks 
Member-Conroe 
 

Alan Steen 
Administrator 

 

Agenda 
 
 

1. Call to Order  José Cuevas, Jr. 
2. Approval of Commission Meeting Minutes of July 27, 2010  José Cuevas, Jr. 
3. Administrator’s Report:  Administrator and Agency Activities,  

Budget Issues, Staff Achievements 
 

 Alan Steen 

4. Approval of FY 2011 Operating Budget 
 

 Shelby Eskew 

5. Proposed Internal Audit Plan for FY 2011 
 

 Russell Gregorczyk 

6. Resolution Honoring Renee Johnston Andrews  
 

 José Cuevas, Jr. 

7. Approval to Publish Proposed Repeal of Rule §33.8, On-
Premises Application Notification 
 

 Martin Wilson 

8. Approval to Publish Proposed Repeal of Current Rule §33.13, 
Application for Beer License 
 

 Martin Wilson 

9. Approval to Publish Proposed New Rule §33.13, Process to 
Apply for License or Permit 
 

 Martin Wilson 

10. Approval to Publish Proposed Amendment to Rule §45.102, 
Retailer Transmitting Order to Another Retailer 
 

 Martin Wilson 

11. Approval to Publish Proposed Repeal of Current Rule  
§45.105, Outdoor Advertising by Mixed Beverage  
Establishments 
 

 Martin Wilson 

12. Approval to Publish Proposed New Rule §45.105,  
Advertising 
 

 Martin Wilson 

13. Approval to Publish Proposed Repeal of Current Rule  
§45.107, Advertising of Alcoholic Beverages by Private Clubs 
 

 Martin Wilson 

14. Approval to Publish Proposed New Rule §45.107, Alcoholic  
Beverages Utilized for Cooking Purposes at On-Premises  
Locations 

 Martin Wilson 
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15. Approval to Publish Proposed Repeal of Rule §45.108, 
Restrictions to the Use of Brand Names and Insignia by 
Industry 
 

 Martin Wilson 

16. Approval to Publish Proposed Amendment to Rule §45.112, 
Use of Brand Names and Insignia Restricted 
 

 Martin Wilson 

17. Approval to Publish Proposed Amendment to Rule §45.120, 
Co-Packaging of Liquor 
 

 Martin Wilson 

18. Approval to Publish Proposed Amendment to Rule §45.121,  
Credit Restrictions and Delinquent List for Liquor 
 

 Martin Wilson 

19. Approval to Publish Proposed Amendment to Rule §45.131, 
Payment Regulations for Malt Beverages 
 

 Martin Wilson 

20. Public Comment 
 

 José Cuevas, Jr. 

21. Executive Session to Consult with Legal Counsel Regarding 
Pending and Anticipated Litigation Against the Agency and 
to Discuss the Duties, Responsibilities, and Evaluation of the 
Administrator (Govt. Code  §551.071, §551.074) 
 

 José Cuevas, Jr. 

22. Next Meeting Dates:   Tuesday, October 26, 2010 
                                     Thursday,  November 18, 2010 

 José Cuevas, Jr. 

23. Adjourn   José Cuevas, Jr.   

 
Note:     Items may not necessarily be considered in the order they appear on the agenda. Executive session for advice 
             of Counsel (pursuant to §551.071 of the Government Code) may be called regarding any agenda item.  Action 
             may be taken on any agenda item.   

 

NOTICE OF ASSISTANCE AT PUBLIC MEETINGS 
Persons with disabilities who plan to attend this meeting and who may need auxiliary aids or services (such as 
interpreters for persons who are deaf, hearing impaired readers, large print, or Braille) are requested to contact Luann 
Dickerson at (512) 206-3217 (voice) (512) 206-3203 (fax), or (512) 206-3270 (TDD), at least three (3) days prior to the 
meeting so that appropriate arrangements can be made. 
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COMMISSION MEETING MINUTES 
 

August 24, 2010 
 
 

The Commissioners of the Texas Alcoholic Beverage Commission (TABC) met in 
Regular Session on Tuesday, August 24, 2010, at the Texas Alcoholic Beverage 
Commission, 5806 Mesa Drive, Suite 185, Austin, Texas. 
 
PRESIDING   
      OFFICER: 

 
José Cuevas, Jr. 

COMMISSIONERS 
      PRESENT: 

Melinda Fredricks 
Steven M. Weinberg, MD, JD 

  
STAFF PRESENT: Alan Steen, Administrator 
  

Renee Andrews, Executive Assistant, Executive Division 
Carolyn Beck, Director of Communications and 
       Governmental Relations     

 Sherry Cook, Assistant Administrator, Executive Division 
Darryl Darnell,  Inspector of Public Safety 
Luann Dickerson, Executive Assistant, Executive Division 
Loretta Doty, Director, Human Resources Division 

 Shelby Eskew, Director, Business Services Division 
Kathy Gersbach, Executive Assistant, Executive Division 
Amy Harrison, Director, Licensing Division 
Emily Helm, General Counsel, Legal Division 
Tanya Jimenez, Administrative Assistant, Executive Division 

 Dexter K. Jones, Assistant Chief of Field Operations 
JoAnn Joseph, Assistant Director, Licensing Division 

 Charlie Kerr, Director, Tax Division/Education  
       and Prevention 
Richard Maness, System Support Specialist, Information 

Resources Division 
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Earl Pearson, Chief of Staff, Executive Division 
Andy Pena, Director, Office of Professional Responsibility 

 Gloria Darden Reed, Executive Assistant, Executive Division
Santos Saldana, Supervisor, Ports of Entry 
Loretta Smith, Assistant Director, Business Services Division
Dewayne Thompson, Investigator, Enforcement Division 

 Rod Venner, Assistant Chief of Enforcement, Enforcement 
Division 

 Jay Webster, Director, Information Resources Division 
Martin Wilson, Assistant General Counsel, Legal Division 

  
  
GUESTS     
   PRESENT: 

 

 Joy Anderson 
Don Andrews 
Bob Czepiel 
George Anna Czepiel 
Ron Dahlseid 
Rick Donley, President, The Beer Alliance of Texas 
Doug DuBois, Director of Government Relations, Texas 

Petroleum Marketers and Convenience Store 
Association (TPCA) 

Glen Garey, General Counsel, Texas Restaurant 
Association 

Alan Gray, Executive Director, Licensed Beverage 
Distributors 

Russell Gregorczyk, Internal Auditor, Jansen & Gregorczyk 
Certified Public Accountants 

Jim Haire 
Jennifer Heath, Attorney, HEB Foods, Inc. 
Brittany Hibbs, Public Policy Liaison, Texans Standing Tall 
Jack Martin, Attorney, Jack Martin and Associates 
Mignon McGarry, Consultant, Republic Beverage 
Ralph Townes, Senior Vice President, Glazers/LBD 
Randy Yarbrough, Wholesale Beer Distributors of Texas 

  
 
CALL TO ORDER 
 
The meeting of the Texas Alcoholic Beverage Commission was called to order at 
9:36 a.m. by Presiding Officer José Cuevas. 
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APPROVAL OF COMMISSION MEETING MINUTES OF JULY 27, 2010 
 
Presiding Officer José Cuevas called for approval of the Commission meeting 
minutes of July 27, 2010.  Commissioner Steven Weinberg so moved to 
approve the minutes as written, and Commissioner Melinda Fredricks 
seconded. The motion carried.  
 
ADMINISTRATOR’S REPORT: ADMINISTRATOR AND AGENCY ACTIVITIES, 
BUDGET ISSUES, STAFF ACHIEVEMENTS 
 
Presiding Officer José Cuevas called upon Administrator Alan Steen for his report. 
 
Administrator Steen’s report began with travel representing the agency: 
 

• National Liquor Law Enforcement Association (NLLEA) - Anaheim, California     
This association is a non-profit association of law enforcement personnel 
dedicated to the enforcement of liquor laws and regulations; 
 

• Representative Pete Gallego - Alpine, Texas 
Hosted retirement recognition for Agent James West.  Administrator Steen 
congratulated and commended Agent West for his years of service to the 
Agency at the Odessa’s Big Spring Outpost; 
 

• Texas Package Store Association Convention - Galveston, Texas 
Administrator Steen participated as a speaker at the convention 

 
• Administrator Steen met with the President of the Agents’ Association in El 

Paso; 
 

• El Paso Bar Owners’ Association (ELBOA) invited Administrator Steen to 
address the association on the State Office of Administrative Hearings (SOAH) 
processes. 
 

Presiding Officer Cuevas inquired as to ELBOA’s interest in the State Office of 
Administrative Hearings process.  Administrator Steen stated the Association is 
interested in getting a better understanding of the process from the start of a violation 
through its completion.  He commented in certain situations, there may be an 
opportunity for the parties to settle without a hearing.  He feels that he can educate 
the members of the Association of the timelines involved with the gathering and 
documenting of information between the parties regardless if the violation goes to a 
hearings or alternative dispute resolution proceedings.  
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Presiding Officer Cuevas commented that education in this process can be very 
powerful and it helps if all persons involved know the rules of the process. 
 
Commissioner Weinberg inquired in the possibility of disseminating information on 
SOAH that could be helpful to the public on TABC’s website.  Administrator Steen 
answered affirmatively.  He stated that he and Ms. Cathleen Parsley of SOAH will 
refine and condense a presentation for the website. 
 
Administrator Steen proudly acknowledged the photograph in his PowerPoint 
presentation of the 11 agents in the 2010 graduating class. He credits the success in 
the use of Agency resources dedicated in the recruitment of trainee agents to 
Director Loretta Doty in Human Resources.  Administrator Steen gave kudos to 
Director Doty and her team for a job well done in processing a large volume of 
applications received to fill a small number of vacancies.  The next agent trainee 
class is scheduled to begin in October 2010. 
   
Administrator Steen spoke on other staff achievements: 

 
• Background investigations for agent trainees have been transferred from the 

Enforcement Division to the Office of Professional Responsibility (OPR).  Chief 
Earl Pearson and members of his staff are assisting in this process; 

 
• The Field Operations and Licensing Supervisors are expected to complete the 

Regional Action Plans by the end of August.  Each Commissioner will receive 
a copy of the plans.  Administrator Steen solicits their feedback to the plans as 
presented; 
 

• Operation Leadership is a program to increase institutional knowledge for 
supervisor effectiveness in attaining goals and solving problems.  The 
experience will enable current supervisors to make key decisions based on 
ethical and legal principles, by clarifying functional processes and creating 
relationships between Headquarters Support Teams and Field Operations.   
The program’s objective is for each region to rotate a supervisor once a week 
to work in Headquarters Enforcement or Compliance for 16 hours per week. 
As of the end of July, all Captains, Lieutenants, and Compliance Supervisors 
have completed the agency’s Operational Leadership program. 

 
As a follow-up to Presiding Officer Cuevas’ inquiry on the cost of training, hiring and 
equipping a Certified Peace Officer (CPO), Administrator Steen stated the total cost 
per agent is $33,731.00, which includes cost per hire, training costs per hire and cost 
to equip new agent trainee. 
 
Presiding Officer Cuevas asked Administrator Steen when an agent trainee 
graduates and is assigned to the field, is he teamed with an experienced field 
employee?  Administrator Steen answered affirmatively.  He stated that when a new 
agent is assigned to the field, there is another 26 weeks of training that is mandatory 
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program to be completed.  This program is Field Training Officer Program (FTO).  In 
this program, the new agent is assigned to a designated Field Training Officer and 
given a training manual. The new agent and the FTO have to document and verify 
with their signatures of the manual topics covered.  The Captain, Lieutenant, and 
Sergeant will also have to verify with their signatures of the completion of the manual 
topics for the new agent and what was assigned by the FTO. During the 26-week 
training period, there is a specific schedule with a designated timeline for completion. 
 
Commissioner Weinberg complimented Director Jay Webster and Systems Support 
Specialist Richard Maness for the excellent report sent to each Commissioner on 
Video and Web Conferencing. 
 
 Administrator Steen’s report was supported with a PowerPoint presentation.  
(Attachment 1)  
 
APPROVAL OF FY 2011 OPERATING BUDGET 
 
Presiding Officer José Cuevas called for Shelby Eskew, Director of Business 
Services, for agenda item #4, the Approval of FY 2011 Operating Budget.  Director 
Eskew gave an overview on the effect to the FY 2011 Operating Budget with the 
impact of the five percent reduction.  She reviewed the original general revenue 
appropriations for FY 2011 request minus the total general revenue reduction to 
appropriations and discussed the revised general revenue appropriations total.  To 
end her presentation, Director Eskew outlined the budget by strategy topics, method 
of finance and the budget by object of expense. 
 
Director Eskew’s PowerPoint presentation supports her report.  (Attachment 2)                                 
 
Presiding Officer Cuevas quizzed Director Eskew on the effectiveness of the TABC 
sponsored grants, specifically naming the “Shattered Dreams” program.  Assistant 
Administrator Sherry Cook stated that it is difficult to measure the effectiveness of the 
“Shattered Dreams” program.  The difficulty in measuring the effectiveness is partly 
because the grant funding for the program is dwindling down to an end.  The “No 
Child Left Behind” programs in the school districts make it difficult to implement 
because it takes the students out of the classroom. 
 
Assistant Administrator Cook will get with Assistant Director Mindy Carroll in 
Education and Prevention to gather data on how the grants are managed, 
monitored and how the funding is used.  She will include this information in the 
next Administrator’s report.   
 
Administrator Steen to include a historical review of the “Shattered Dreams” 
program in his Administrator’s report.   
 
Presiding Officer Cuevas called for a motion.  Commissioner Weinberg moved 
for approval of the Texas Alcoholic Beverage Commission’s FY 2011 Operating 
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and Capital Budget as presented.  I further authorize the Administrator, or his 
designee, to make transfers between appropriation line items and capital 
budget items in accordance with the General Appropriations Act as are 
appropriate and necessary to implement the budget.   Commissioner Fredricks 
seconded and the motion passes. 
 
The Commissioners thanked Director Eskew for a very good job on her presentation. 
 
Presiding Officer Cuevas responding from an attendee’s request to address the 
Commission called for public comment. 
 
PUBLIC COMMENT 
 
Mr. Jim Haire came forward to the address the Commission.  Mr. Haire’s written 
comments were distributed to the members of the Commission, Administrator Alan 
Steen, Assistant Administrator Sherry Cook, General Counsel Emily Helm, and 
Executive Assistant Gloria Reed to enter the document as official document in the 
minutes.  Mr. Haire read the document as distributed.  (Attachment 3) 
 
Presiding Officer Cuevas asked what Mr. Haire wanted from the Commission and 
how did he become passionate about the issue.   
 
Mr. Haire stated that the Commission should consider some specific verbiage to be in 
the Agency’s next strategic planning documentation.  As a parent, Mr. Haire wants a 
concise and clear message in support of responsible drinking for persons over 21 
and the older adults. 
 
Commissioner Weinberg commented that public safety is a priority and main issue at 
the Texas Alcoholic Beverage Commission.  He is also of the opinion that the 
industry does a good job in helping TABC with the public safety issue. 
 
Commissioner Fredricks asked Mr. Haire what specific goal he is trying to achieve as 
he speaks with the various state agencies concerning alcohol issues. 
 
Mr. Haire stated he wants to increase the awareness of the alcohol problems in 
Texas. He thanked the Commission for allowing him to address them and welcomed 
calls and questions concerning his documentation. 
 
PROPOSED INTERNAL AUDIT PLAN FOR FY 2011 
 
Presiding Officer José Cuevas called upon Mr. Russell Gregorczyk, Internal Auditor, 
Jansen & Gregorczyk Certified Public Accountants for the presentation of the next 
agenda item.   
 
Mr. Gregorczyk’s Proposed FY 2011 Internal Audit Plan was supported by a 
PowerPoint presentation that highlighted the purpose of the internal audit, risk 
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assessment with risk scores, high risk audit areas, other audit work, and proposed 
audits with audit history. 
(Attachment 4) 
Presiding Officer Cuevas asked what is the fee paid to Mr. Gregorczyk and if there 
would be an increase for FY 2011.  Mr. Gregorczyk answered, $70,000 is the fee he 
receives and there will not be a fee increase for FY 2011. 
 
On a recommendation from Mr. Gregorczyk, the Commission should approve the 
proposed Internal Audit Plan for FY 2011.  The vote of approval allows him to start 
the auditing process and revisions can be made at a later time. 
 
Commissioner Weinberg instructed Mr. Gregorczyk to work better with the Audit 
Committee next year to alleviate any possible audit delays. 
 
Presiding Officer Cuevas called for a motion.  Commissioner Fredricks moved 
for the approval of the Texas Alcoholic Beverage Commission’s Internal Audit 
Plan for FY 2011.  Commissioner Weinberg seconded and the motion passes. 
 
APPROVAL TO PUBLISH PROPOSED REPEAL OF RULE §33.8, ON-PREMISES 
APPLICATION NOTIFICATION 
 
Presiding Officer Cuevas called upon Assistant General Counsel Martin Wilson for 
his report on agenda items #7, #8, and #9. 
 
The Texas Alcoholic Beverage Commission proposes the repeal of §33.8, On-
Premises Application Notification. Section 33.8 was reviewed under Government 
Code §2001.039, which requires that each state agency review and consider for 
readoption each rule adopted by that agency. The Commission determined that the 
reasons for initially adopting the rule continue to exist and believes the policy 
expressed in the rule should be updated, and chooses to address the issues in 
proposed the new §33.13, Process to Apply for License or Permit. Therefore, the 
Commission determined that §33.8 should be repealed.  
 
It has been determined that for each year of the first five years that the proposed 
repeal will be in effect. There will be no impact on state or local government. The 
proposed repeal will not have a fiscal or regulatory impact on micro-businesses and 
small businesses or persons regulated by the Commission and there is not an 
anticipated negative impact on local employment.  
 
It has been determined that for each year of the first five years that the proposed 
repeal will be in effect, the public will benefit because the matters formerly addressed 
separately in §33.8 will now be addressed as part of a more general rule that relate to 
the application process. (Attachment 5) 
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APPROVAL TO PUBLISH PROPOSED REPEAL OF CURRENT RULE §33.13, 
APPLICATION FOR BEER LICENSE 
 
Presiding Officer Cuevas called upon Assistant General Counsel Martin Wilson for 
the Approval to Publish Proposed Repeal of Current Rule §33.13, Application for 
Beer License. 
 
General Counsel Wilson briefed the Commission of the request proposing the repeal 
of current §33.13, Application for Beer License, and proposes new §33.13, Process 
to Apply for License or Permit.  The current §33.13 was reviewed under Government 
Code §2001.039, which requires that each state agency review and consider for 
readoption each rule adopted by that agency. The Commission has determined that 
the reasons for initially adopting the rule continue to exist.  The Commission 
determined that the current rule needs significant changes. Therefore, the current 
rule should be repealed, and a new rule should be adopted to replace the repealed 
rule.  
 
The proposed new section establishes the procedures an applicant must follow to 
apply for a license or permit from the Commission. The section requires completion 
of a pre-qualification packet before an application for an on-premises location may be 
filed and sets forth the requirements for a complete pre-qualification packet. The 
section also clarifies requirements for the posting of notice signs relating to 
applications for on-premises locations.  
 
It has been determined that for each year of the first five years that the proposed new 
section will be in effect, there will not be an impact on state or local government. The 
proposed new section will not have a fiscal or regulatory impact on micro-businesses 
and small businesses or persons regulated by the Commission. There is not an 
anticipated negative impact on local employment.  
 
It has been determined that for each year of the first five years the proposed new 
section will be in effect, the public will benefit because the procedures applicants 
must follow will be clarified. The procedures will utilize Commission resources 
efficiently, and the responsibilities of local officials under the Code will be 
emphasized and respected. Clarifying these procedures will remove perceived 
ambiguities that sometimes complicate the process and have led to litigation. 
(Attachment 6) 
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APPROVAL TO PUBLISH PROPOSED NEW RULE §33.13, PROCESS TO APPLY 
FOR LICENSE OR PERMIT 
 
Assistant General Counsel Wilson briefly outlined the application process for a 
license or permit: 
 

• §33.13. Process to Apply for License or Permit  
 

(a) Before an application for a license or permit that is required to be certified 
under §§11.37 or 61.37 of the Alcoholic Beverage Code may be filed with the 
Commission, a pre-qualification packet must be completed. A pre-qualification packet 
is deemed incomplete if it does not contain all required certifications applicable to the 
type of license or permit sought and for the location requested, and a response to 
each item requested by the Commission in the packet.  
 

• A completed pre-qualification packet is one that contains: 
 

(1) All required certifications signed by the city secretary, where appropriate,   
      and the county clerk that the location for which the license or permit is  
     sought is in a “wet” area for such license or permit and is not prohibited by   
     charter, by ordinance, or by valid order in reference to the sale of any   
     alcoholic beverage allowed by the license or permit;  
(2) All other applicable certifications signed by the city secretary, where 
     appropriate, and the county clerk that are in the pre-qualification  
     packet prescribed by the commission;  
(3) The required certification by the Comptroller of Public Accounts that  
      the person submitting the packet holds, or has applied for and satisfies  
      all legal requirements for the issuance of a sales tax permit;  
(4) Proof of publication of notice of the application, if required by §11.39  
      of the Alcoholic Beverage Code; and  
(5) A response to each item requested by the commission in the packet.  

 
(c) A person or entity may file an application with the Commission by 

submitting all forms, documents and information prescribed by the Commission in 
accordance with the practices, policies, and standards relating to the processing of 
applications for licenses and permits. If a prequalification packet is required, the 
packet must be completed before an application is filed. The Commission will 
process the application to determine whether the application is in compliance with all 
provisions of the Alcoholic Beverage Code and rules of the Commission or whether 
there is legal reason to deny the application.  
 

• On completion of its processing, the Commission shall inform the 
applicant that the application:  

 
(1) may be filed with the county judge as mandated by §61.31 of the Alcoholic   
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      Beverage Code;  
(2) has been referred to the State Office of Administrative Hearings;  
(3) is granted; or  
(4) is refused.  

 
(e) For purposes of §§11.391 and 61.381 of the Alcoholic Beverage Code, a 

notice sign must be posted for 60 days prior to filing an application. An application is 
filed on the date a completed application packet is received by the Commission.  
 

(f) A notice sign is required for purposes of §§11.391 and 61.381 of the 
Alcoholic Beverage Code unless a license or permit authorizing the on-premises 
consumption of alcoholic beverages has been active at the requested location any 
time during the 24 months immediately preceding the filing of the application.  
(Attachment 7) 
 
With the combining of agenda items #7, #8, and #9, Presiding Officer Cuevas 
called for a motion.  Commissioner Weinberg moved  to  publish in the Texas 
Register, for a 30-day comment period, the proposed repeal of §33.8, of the 
Commission Rule entitled On Premises Application Notification, the proposed 
repeal of §33.13, of the Commission Rules, entitled Application for Beer 
License and the proposed new Commission Rule §33.13, entitled Process to 
Apply for License or Permit. Commissioner Fredricks seconded and the motion 
passes. 
 
APPROVAL TO PUBLISH PROPOSED AMENDMENT TO RULE §45.102, 
RETAILER TRANSMITTING ORDER TO ANOTHER RETAILER 
 
The Texas Alcoholic Beverage Commission proposes an amendment to §45.102, 
Retailer Transmitting Order to Another Retailer. The amendment clarifies existing 
policy and adds statutory references.  
 
Section 45.102 was reviewed under Government Code §2001.039, which requires 
that each state agency review and consider for readoption each rule adopted by that 
agency. The Commission has determined that the reasons for initially adopting the 
rule continue to exist.  
 
It has been determined that for each year of the first five years that the proposed 
amendment will be in effect and there will be no impact on state or local government. 
The proposed amendment will not have a fiscal or regulatory impact on micro-
businesses and small businesses or persons regulated by the Commission. There is 
not an anticipated negative impact on local employment.  
 
It has been determined that for each year of the first five years that the proposed 
amendment will be in effect, the public will benefit because restrictions on practices 
that could constitute unlawful subterfuge operations will be clarified. In addition, the  
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public will benefit because the restrictions on practices in the rule will reinforce 
statutory prohibitions on retailers selling to other retailers for purposes of resale. 
(Attachment 8) 
 
Presiding Officer Cuevas called for a motion.  Commissioner Weinberg moved to 
publish in the Texas Register for a 30-day comment period, the proposed 
amendment to Commission Rule §45.102, entitled Retailer Transmitting Order to 
another Retailer.  Commissioner Fredricks seconded and the motion passes. 
 
APPROVAL TO PUBLISH PROPOSED REPEAL OF CURRENT RULE §45.105, 
OUTDOOR ADVERTISING BY MIXED BEVERAGE ESTABLISHMENTS 
 
The Texas Alcoholic Beverage Commission proposes an amendment to §45.102, 
Retailer Transmitting Order to Another Retailer. The amendment clarifies existing 
policy and adds statutory references. Section 45.102 was reviewed under 
Government Code §2001.039, which requires that each state agency review and 
consider for readoption each rule adopted by that agency. The Commission has 
determined that the reasons for initially adopting the rule continue to exist.  
 
It has been determined that for each year of the first five years that the proposed 
amendment will be in effect, there will not be an impact on state or local government.  
 
The proposed amendment will not have a fiscal or regulatory impact on micro-
businesses and small businesses or persons regulated by the commission. There is 
not an anticipated negative impact on local employment.  
 
It has been determined that for each year of the first five years that the proposed 
amendment will be in effect, the public will benefit because restrictions on practices that 
could constitute unlawful subterfuge operations will be clarified. In addition, the public 
will benefit because the restrictions on practices in the rule will reinforce statutory 
prohibitions on retailers selling to other retailers for purposes of resale. 
(Attachment 9) 
 
APPROVAL TO PUBLISH PROPOSED NEW RULE §45.105, ADVERTISING 
 
The Texas Alcoholic Beverage Commission proposes the repeal of current §45.105, 
Outdoor Advertising by Mixed Beverage Establishments, and proposes new §45.105, 
Advertising.  
 
The current §45.105 was reviewed under Government Code §2001.039, which 
requires that each state agency review and consider for readoption each rule 
adopted by that agency. The Commission determined that the reasons for initially 
adopting the rule continue to exist.  The Commission determined that the current rule 
should be amended for clarification and to consolidate the Commission’s policies 
regarding other forms of advertising.   
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The proposed new section addresses price display at mixed beverage 
establishments, advertising by private clubs, obligations of retailers using internet 
advertising, mobile advertising on vehicles, and advertising in and on public vehicle 
conveyances for hire.  
 
It has been determined that for each year of the first five years that the proposed 
repeal and new section will be in effect, there will be no impact on state or local 
government. The proposed repeal and new section will not have a fiscal or regulatory 
impact on micro-businesses and small businesses or persons regulated by the 
Commission. There is not an anticipated negative impact on local employment.  
 
It has been determined that for each year of the first five years that the proposed repeal 
and new section will be in effect, the public will benefit because of the restrictions on 
alcoholic beverage advertising practices will be clarified. 
(Attachment 10) 
 
With the combining of agenda items #11 and #12, Presiding Officer Cuevas called 
for a motion.  Commissioner Weinberg moved to publish in the Texas Register 
for a 30-day comment period, the proposed repeal of §45.105 of the Commission 
Rule entitled Outdoor Advertising by Mixed Beverage Establishments and the 
proposed new Commission Rule §45.105 entitled Advertising.  Commissioner 
Fredricks seconded and the motion passes. 
 
APPROVAL TO PUBLISH PROPOSED REPEAL OF CURRENT RULE §45.107, 
ADVERTISING OF ALCOHOLIC BEVERAGE BY PRIVATE CLUBS 
 
The Texas Alcoholic Beverage Commission proposes the repeal of current §45.107, 
Advertising of Alcoholic Beverages by Private Clubs. Section 45.107 was reviewed 
under Government Code §2001.039, which requires that each state agency review 
and consider for readoption each rule adopted by that agency. The Commission 
determined that the reasons for initially adopting the rule continue to exist.  The 
Commission believes that another issue related to advertising of alcoholic beverages 
by private clubs should be addressed, and will consolidate these issues in proposed 
new §45.105, relating to Advertising. Therefore, the Commission proposes that the 
current §45.107 should be repealed.  
 
It has been determined that for each year of the first five years that the proposed 
repeal will be in effect and will not have an impact on state or local government.  
 
The proposed repeal will not have a fiscal or regulatory impact on micro-businesses 
and small businesses or persons regulated by the Commission nor is there an 
anticipated negative impact on local employment.  
 
It has been  determined that for each year of the first five years, the proposed repeal will 
be in effect and the public will benefit because the issues related to private club 
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advertising will be clarified and consolidated within a broader proposed new §45.105, 
relating to Advertising. 
(Attachment 11) 
 
APPROVAL TO PUBLISH PROPOSED NEW RULE §45.107, ALCOHOLIC 
BEVERAGES UTILIZED FOR COOKING PURPOSES AT ON-PREMISES 
LOCATIONS 
 
The Texas Alcoholic Beverage Commission proposes new §45.107, Alcoholic 
Beverages Utilized for Cooking Purposes at On-Premises Locations. The 
commission is separately but simultaneously proposing the repeal of current §45.107, 
Advertising of Alcoholic Beverages by Private Clubs.  
 
Alcoholic Beverage Code §25.09 and §28.06 authorize the Commission to allow 
certain on-premises permittees to possess and use certain alcoholic beverages for 
cooking purposes that they are not allowed to sell.  The proposed new §45.107 
implements these provisions of the Alcoholic Beverage Code by setting forth 
safeguards to assure that products for sale and products for cooking only are 
separately maintained.  
 
It has been determined that for each year of the first five years that proposed new 
§45.107 will be in effect, there will not be an impact on state or local government. The 
proposed new §45.107 will not have a fiscal or regulatory impact on micro-
businesses and small businesses or persons regulated by the Commission and will 
not have an anticipated negative impact on local employment.  
 
It has been determined that for each year of the first five years that the proposed new 
§45.107 will be in effect, the public will benefit because permittees will have a clearer 
understanding of how to lawfully use alcoholic beverages for cooking purposes that 
they could not otherwise possess on premises. The permittee’s patrons will benefit by 
having access to a wider variety of cooked dishes. (Attachment 12) 
 
 
With the combining of agenda items #13 and #14, Presiding Officer Cuevas called 
for a motion.  Commissioner Weinberg moved to publish in the Texas Register 
for a 30-day comment period, the proposed repeal  of §45.107 of t he Commission 
Rule entitled Advertising of Alcoholic Beverages by Private Clubs and the 
proposed new  Commission Rule §45.107 entitled Alcoholic Beverages Utilized 
for Cooking Purposes at On-Premises Locations. Commissioner Fredricks 
seconded and the motion passes. 
 
APPROVAL TO PUBLISH PROPOSED REPEAL OF RULE §45.108, 
RESTRICTIONS TO THE USE OF BRAND NAMES AND INSIGNIA BY INDUSTRY 
 
The Texas Alcoholic Beverage Commission proposes the repeal of §45.108, 
Restrictions to the Use of Brand Names and Insignia by Industry. Section 45.108 was 
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reviewed under Government Code §2001.039, which requires that each state agency 
review and consider for readoption each rule adopted by that agency. The 
Commission determined that the reasons for initially adopting the rule continue to 
exist. The Commission believes that issues regarding the use brand names and 
insignia currently addressed in §45.108 should be consolidated with similar issues in 
§45.112, which is being amended in a separate but simultaneous proceeding. 
Therefore, the Commission has determined that §45.108 should be repealed.  
 
It has been determined that for each year of the first five years that the proposed 
repeal will be in effect, there will not be an impact on state or local government. The 
proposed repeal will not have a fiscal or regulatory impact on micro-businesses and 
small businesses or persons regulated by the Commission. There is not an 
anticipated negative impact on local employment.  
 
It has been determined that for each year of the first five years that the proposed repeal 
will be in effect, the public will benefit because of the issues related to use brand names 
and insignia to be clarified and consolidated within a broader amended §45.112, 
relating to Use of Brand Names and Insignia Restricted.  (Attachment 13) 
 
APPROVAL TO PUBLISH PROPOSED AMENDMENT TO RULE §45.112, USE OF 
BRAND NAMES AND INSIGNIA RESTRICTED  
 
The Texas Alcoholic Beverage Commission proposes an amendment to §45.112, 
Use of Brand Names and Insignia Restricted. Section 45.112 was reviewed under 
Government Code §2001.039, which requires that each state agency review and 
consider for readoption each rule adopted by that agency. The Commission 
determined that the reasons for initially adopting the rule continue to exist. In a 
separate but simultaneous proceeding, §45.108, Restrictions to the Use of Brand 
Names and Insignia by Industry, was similarly reviewed under Government Code 
§2001.039. The Commission in that proceeding determined that the reasons for 
adopting §45.108 continue to exist, but that it should be repealed and the matters 
formerly addressed in §45.108 should now be addressed in §45.112.  
 
It has been determined that for each year of the first five years that the proposed 
amendment will be in effect, there will not be an impact on state or local government.  
The proposed amendment will not have a fiscal or regulatory impact on micro-
businesses and small businesses or persons regulated by the Commission. There is 
not an anticipated negative impact on local employment.  
 
It has been determined that for each year of the first five years that the proposed 
amendment will be in effect, the public will benefit because of the restrictions on the use 
of brand names and insignia will be clarified and addressed in one rule. 
(Attachment 14) 
 
With the combining of agenda items #15 and #16, Presiding Officer Cuevas called 
for a motion.  Commissioner Weinberg moved to publish in the Texas Register 

16 
 



for a 30-day comment period, the proposed repeal  of §45.108 of the Commission 
Rule entitled Restrictions to the Use of Brand Names and Insignia  by Industry;  
the proposed amendment to Commission Rule §45.112 entitled Use of Brand 
Names and Insignia Restricted.  Commission Fredricks seconded and the motion 
passes. 
 
APPROVAL TO PUBLISH PROPOSED AMENDMENT TO RULE §45.120, CO-
PACKAGING OF LIQUOR  
 
The Texas Alcoholic Beverage Commission proposes an amendment to §45.120, 
Co-Packaging of Liquor. Section 45.120 was reviewed under Government Code 
§2001.039, which requires that each state agency review and consider for readoption 
each rule adopted by that agency. The Commission determined that the reasons for 
initially adopting the rule continue to exist and the rule should be amended.  
 
It has been determined that for each year of the first five years that the proposed 
amendment will be in effect, there will be no impact on state or local government. The 
proposed amendment will not have a fiscal or regulatory impact on micro-businesses 
and small businesses or persons regulated by the Commission. There will not be an 
anticipated negative impact on local employment.  
 
It has been determined that for each year of the first five years that the proposed 
amendment will be in effect, the public will benefit because of the statutory restrictions 
regarding co-packaging of liquor will be clarified. (Attachment 15) 
 
Presiding Officer Cuevas called for a motion.  Commissioner Weinberg moved to 
publish in the Texas Register for a 30-day comment period, the proposed 
amendment to Commission Rule §45.120 entitled Co-Packaging of Liquor.  
Commissioner Fredricks seconded and the motion passes. 
 
APPROVAL TO PUBLISH PROPOSED AMENDMENT TO RULE §45.121, CREDIT 
RESTRICTIONS AND DELINQUENT LIST FOR LIQUOR 
 
The Texas Alcoholic Beverage Commission proposes an amendment to §45.121, 
relating to Credit Restrictions and Delinquent List for Liquor. The amendment 
changes the publication dates for the Commission’s Delinquent List.  In adopting this 
section in 2009, the Commission indicated that it would periodically review it and 
shorten the time allowed from the end of the reporting period to the date of 
publication of the Delinquent List. The effect of the proposed amendment is to give 
delinquent retailers two fewer days to pay a delinquent bill before their names appear 
on the Delinquent List. When a retailer’s name appears on the Delinquent List, all 
wholesalers are on notice that they may not sell any liquor to that retailer until the 
delinquent account is paid in full, pursuant to Alcoholic Beverage Code §102.32(d).  
 
It has been determined that for each year of the first five years that the proposed 
amendment will be in effect, there will not be an impact on state or local government.  
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There will not be a fiscal or regulatory impact on micro-businesses and small 
businesses or persons regulated by the Commission. There will not have an 
anticipated negative impact on local employment.  
 
It has been determined that for each year of the first five years that the proposed 
amendment is in effect, the public will benefit from the adoption of the amendment 
because the regulatory scheme established in the Code is to encourage prompt 
payment of bills. This regulatory scheme is designed to protect the three-tier system, 
therefore the interests of retailers and wholesalers are distinguished and protected. 
(Attachment 16) 
 
Presiding Officer Cuevas called for a motion.  Commissioner Weinberg moved 
to publish in the Texas Register for a 30-day comment period, the proposed 
amendment to Commission Rule §45.121 entitled Credit Restrictions and 
Delinquent List for Liquor.  Commissioner Fredricks seconded and the motion 
passes. 
 
APPROVAL TO PUBLISH PROPOSED AMENDMENT TO RULE §45.131, 
PAYMENT REGULATIONS FOR MALT BEVERAGES 
 
The Texas Alcoholic Beverage Commission proposes an amendment to §45.131, 
relating to Payment Regulation for Malt Beverages. The proposed amendment 
clarifies that the Commission can seek sanctions after a single violation of the 
section. The effect of the proposed amendment is to remove language in the current 
section that appears to restrict the Commission’s enforcement authority.  
 
It has been determined that for each year of the first five years that the proposed 
amendment will be in effect, it will not have an impact on state or local government. 
There will not be a fiscal or regulatory impact on micro-businesses and small 
businesses or persons regulated by the Commission. There is not an anticipated 
negative impact on local employment.  
 
It has been determined that for each year of the first five years the proposed 
amendment is in effect, the public will benefit from the adoption of the amendment 
because the regulatory scheme established in the Code is to encourage prompt 
payment of bills. This regulatory scheme is designed to protect the three-tier system; 
therefore, the interests of retailers and wholesalers are distinguished and protected. 
(Attachment 17) 
 
Presiding Officer Cuevas called for a motion.  Commissioner Weinberg moved 
to publish in the Texas Register for a 30-day comment period, the proposed 
amendment to Commission Rule §45.131 entitled Payment Regulations for Malt 
Beverages.  Commissioner Fredricks seconded and the motion passes. 
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RESOLUTION HONORING RENEE JOHNSTON ANDREWS 
 
Presiding Officer Cuevas called Mrs. Renee Johnston Andrews to come before the 
Commission.   He thanked Renee for her years of service to the Commission and 
congratulated her in retirement.  A resolution honoring Mrs. Renee Johnston 
Andrews for 31 years of State Service was read and presented by Presiding Officer 
Cuevas. 
 
Commissioner Weinberg read and presented the Governor’s Proclamation to Mrs. 
Renee Johnston Andrews.  He thanked her for the years of professional assistance 
to the Commission. 
 
Commissioner Fredricks read and presented a Certificate of Merit for 7 dedicated and 
outstanding years of service from the Texas Alcoholic Beverage Commission to Mrs. 
Renee Johnston Andrews. 
 
Mrs. Renee Johnston Andrews humbly thanked the Commissioners and 
Administrator Steen for outstanding leadership.  She thanked her friends and co-
workers in attendance from former agencies, as well as the “TABC family.”    
 
The Commission paused the meeting for group photographs with Mrs. Andrews. A 
reception in Mrs. Renee Johnston Andrews’ honor was held in the lobby. 
 
EXECUTIVE SESSION 
 
The regular open session of the Texas Alcoholic Beverage Commission was 
recessed at  11:11 a.m., August 24, 2010 and an executive session was held to 
consult with Legal Counsel regarding pending and anticipated litigation against 
the agency and to discuss the duties, responsibilities, and evaluation of the 
Administrator, pursuant to Texas Government Code, §551.071, §551.074.  
 
The Texas Alcoholic Beverage Commission concluded its executive session at 
11:55 a.m., August 24, 2010, and resumed the open regular session.  No final 
action, decision or vote was made in executive session. 
 
NEXT MEETING  
 
Presiding Officer Cuevas announced the next meeting dates are scheduled for 
Tuesday, October 26, 2010 and Thursday, November 18, 2010. There will not be a 
meeting in September.  
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ADJOURNMENT 
 
Presiding Officer Cuevas called for a motion to adjourn.  Commissioner Fredricks 
so moved and Commissioner Weinberg seconded. The motion was made and 
seconded.  The motion carried, and Presiding Officer Cuevas announced that the 
meeting was adjourned at 11:57 a.m. 
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Administrator’s Report:  Administrator and 
Agency Activities, Budget Issues, Staff 

Achievements 
 
 

 

 
 
 
 
 
 

 
 
 
 

 







• Administrative Support
• Case Administration/Management

– At Risk Program
– Protests
– Administrative Cases

• Internal/External complaints

• Other Regional Issues
– Special Events
– Local Option Elections

• Integration of Resources
– Compliance, Enforcement and Licensing



June 2010 Field Operations and Licensing
Supervisors are putting the final touches on
their FY 2011 action plans. Work on the
action plans will be completed by the end of
August.



The purpose of this program is to increase
institutional knowledge for supervisor effectiveness
in attaining goals and solving problems. The
experience will enable current supervisors to make
key decisions based on ethical and legal principles,
by clarifying functional processes and creating
relationships between HQ Support Teams and Field
Operations.



The agency has five regions with 5 Captains, 23
Lieutenants, and 9 Compliance Supervisors. The program
will begin with the captains and regional supervisors.
Each region will rotate a supervisor once a week to work
in HQ Enforcement or Compliance as applicable for 16
hours per week. After that week, the next region will
send a supervisor until all 32 supervisors have completed
the program.



As of the end of July, all Captains, Lieutenants,
and Compliance Supervisors have completed
the agency’s Operational Leadership program.
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Approval Of  FY 2011 Operating Budget 

 
 

 
 
 
 
 
 
 
 

 
 

 
 

 
 



Approval of FY 2011 Operating Budget



FY 2011 Operating Budget

Original General Revenue Appropriations for FY 2011

FY 2011 Budget Reductions
Transfer to Department of Agriculture
Hardware/Software Acquisitions
Fleet Acquisitions
Public Safety Equipment Replacement
Fuel Costs Savings
Reduction For IT Projects
IT Staff Augmentation
Reduction of 21 FTEs

Total General Revenue Reduction to Appropriations

Revised General Revenue Appropriations for FY 2011

$43,890,504    

250,000
30,000

571,750
173,794
73,937

169,270
100,000
827,876

$2,196,627

$41,693,877

Impact of 5% Reduction on FY 2011 Operating Budget



FY 2011 Operating Budget

Budget by Strategy
A.1.1. Enforcement
B.1.1. Licensing and Investigation
C.1.1. Compliance Monitoring
C.2.1. Ports of Entry
D.1.1. Central Administration
D.1.2. Information Resources 
D.1.3. Other Support Services

Total, TABC Budget

Budget By Method of Finance
General Revenue
Federal Funds
Criminal Justice Grant Funds
Appropriated Receipts

Total, TABC Method of Finance

FY 2011    
$22,642,625
4,221,633
5,983,571
4,546,032
2,046,535
2,347,692
629,439

$42,417,527

$41,693,877
549,900
150,000
23,750

$42,417,527



FY 2011 Operating Budget

Budget by Object of Expense
1001  Salaries and Wages
1002  Other Personnel Costs
2001  Professional Fees
2002  Fuels and Lubricants
2003  Consumables Supplies
2004  Utilities 
2005  Travel
2006  Rent – Building
2007  Rent – Machine and Other
2009  Other Operating Expense
4000  Grants
5000  Capital Expenditures

Total, TABC Budget by Object of Expense

FY 2011    
$32,088,922
1,332,857
878,762
659,713
274,661
446,724
741,159

2,178,612
153,947

2,764,279
247,500
650,391

$42,417,527



FY 2011 Operating Budget

TABC Capital Budget
Acquisition of Information Resource Technologies
Computer Equipment ‐ Leased
Hardware/Software Acquisitions
IT Automation Enhancements
Data Center Consolidation

Total, Acquisition of Information Resource Technologies

Fleet Acquisition

Public Safety Equipment ‐ Replacement 

Total, TABC Capital Budget

$450,357
260,370
65,674

611,970
$1,388,371

118,750

179,419

$1,686,540
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Texas Alcoholic Beverage Commission

Proposed FY 2011       
Internal Audit Plan

August 24, 2010 
Commission Meeting



Texas Alcoholic Beverage Commission 

Purpose

In accordance with the Texas Internal Auditing    
Act, the Commission approves the annual audit   
plan.  Chapter 2102 of the Government Code        
requires that the internal audit plan include areas 
identified though risk assessment.  This                
document presents the risk assessment results    
and the audit plan based on the results of the risk 
assessment.

This document also includes the internal auditing 
guidelines and internal audit charter under which 
the TABC internal audit program will operate.      
Approval by the Commission signifies approval of 
the internal audit plan, the internal audit guide-
lines and the internal audit charter for FY 2011.



Texas Alcoholic Beverage Commission 

Risk Assessment

Fifteen risk factors were selected to     
provide a cross-section of overall risk.  
These fifteen factors were weighted     
based on their perceived importance, 
i.e. the higher the weighting, the          
higher the risk. The survey instrument 
allows meaningful comparisons among 
very different activities and types of     
risk by assigning all potential auditable 
topics a numeric score.



Texas Alcoholic Beverage Commission 

Risk Scores

Based on the average score and    
the standard deviation of the        
potential audit universe, the          
potential auditable topics were     
categorized as follows:

High Risk - Over 203
Moderate Risk - 177 to 203
Low Risk - Below 177



Texas Alcoholic Beverage Commission 

High Risk Audit Areas

Licensing Division- License Processing
Information Resources Division
Business Services Division- Accounting
Licensing Division- Bond Processing
Agency-wide Field Office Coordination
Enforcement Division- Field Operations
Legal Services Division 
Licensing Division- Revenue Processing



Texas Alcoholic Beverage Commission 

Proposed FY 2011 Audits 

For FY 2011, the following topics are proposed for   
audit: 

Agency-Wide Field Office Coordination (High       
Risk)
Licensing Division- Bond Processing (High Risk)
Compliance Division- Field Operations (Moderate 
Risk)
Compliance Division- HQ Operations (Moderate   
Risk)
Business Services Division- Support Services        
(Moderate Risk)
Human Resources Division (Moderate Risk)



Texas Alcoholic Beverage Commission 

Other Audit Work

In addition to these audits, a follow-
up audit review will be performed on 
prior year audits to determine the       
status of implementation of                 
recommendations made in those         
audits. In addition to these proposed 
audits and audit work, the risk            
assessment will be updated and an    
audit plan developed for FY 2012.



Texas Alcoholic Beverage Commission 

Proposed Audits & Audit History

Exhibit 5 on page 19 of the document 
provides a recap of the risk scores,     
the proposed audits and the audit      
history over the past 10 years should 
you have any questions about the      
projects proposed for audit in             
FY 2011.



Texas Alcoholic Beverage Commission 

Approval – Action Item

Internal Audit Plan for FY 2011
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Resolution Honoring Renee Johnston Andrews 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 

 
 

 
 

 
 
 



 
 

 

In honor of 

 

  José Cuevas, Jr. 
Presiding Officer-Midland 

Steven M. Weinberg, MD, JD
Member-Colleyville 
 

Melinda S. Fredricks 
Member-Conroe 
 

Alan Steen 
Administrator 

Renee Johnston Andrews 
 
Whereas, Renee Andrews joined the Texas Alcoholic Beverage 
Commission on October 1, 2003, as Executive Assistant to the 
Executive Director, bringing her limitless energy, unsurpassed 
professionalism, unwavering loyalty and dedication, to the 
Executive Office; and 
 
Whereas, Renee Andrews assumed the additional responsibility 
of Executive Assistant to the Texas Alcoholic Beverage 
Commission Board of Directors, extending every professional 
courtesy and support to the members of the Board; and 
 
Whereas, Renee Andrews began her state service 31 years ago 
with the Texas Rehabilitation Commission; and 
 
Whereas, the Board of the Texas Alcoholic Beverage 
Commission and the agency’s employees will very much miss 
Renee Andrew’s contributions to the agency’s mission, and her 
consistent representation of our agency’s foundation 
cornerstones: Service, Courtesy, Integrity and Accountability;  
 
NOW, THEREFORE, BE IT HEREBY RESOLVED that the 
Board of the Texas Alcoholic Beverage Commission in Open 
Session does unanimously express its gratitude and appreciation 
to Renee Andrews for her dedicated years of outstanding service 
to the Commission 
 
PASSED UNANIMOUSLY this the 24th day of August, 2010. 
 

                 
         

     José Cuevas, Jr., Chairman 
                   Texas Alcoholic Beverage Commission 
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Approval to Publish Proposed Repeal of Rule 
§33.8, On-Premises Application Notification 

 

 
 
 

 
 
 

 
 

 
 

 
 
 
 
 
 



PROPOSED REPEAL      RULE REVIEW 

 

The Texas Alcoholic Beverage Commission (commission), proposes the repeal of §33.8, On-

Premises Application Notification. 

 

Section 33.8 was reviewed under Government Code §2001.039, which requires that each state 

agency review and consider for readoption each rule adopted by that agency. The commission 

has determined that the reasons for initially adopting the rule continue to exist.  However, the 

commission believes the policy expressed in the rule should be updated, and chooses to address 

these issues in proposed new §33.13, Process to Apply for License or Permit.  Therefore, the 

commission has determined that §33.8 should be repealed. 

 

Amy Harrison, Director of the Licensing Division, has determined that for each year of the first 

five years that the proposed repeal will be in effect, there will be no impact on state or local 

government.  

 

The proposed repeal will have no fiscal or regulatory impact on micro-businesses and small 

businesses or persons regulated by the commission. There is no anticipated negative impact on 

local employment.  

 

Amy Harrison, Director of the Licensing Division, has determined that for each year of the first 

five years the proposed repeal will be in effect, the public will benefit because the matters 

formerly addressed separately in §33.8 will now be addressed as part of a more general rule 

addressing several matters relating to the application process. 

 

Comments on the repeal of §33.8 may be submitted in writing to Martin Wilson, Assistant 

General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 

78711-3127, or by facsimile transmission to (512) 206-3280.  They may also be submitted 

electronically through the commission’s public website at 

http://www.tabc.state.tx.us/laws/proposed_rules.asp.  Comments will be accepted for 30 days 

following publication in the Texas Register.   

 

The staff of the commission will hold a public hearing to receive oral comments on September 

29, 2010 in the Commission Meeting Room on the first floor of the commission’s headquarters 

at 5806 Mesa Drive in Austin, Texas.  The public hearing will begin at 9:30 a.m.  Open 

discussion will not be permitted and staff will not respond to comments at the public hearing.  

The commission’s response to comments received at the public hearing will be in the adoption 

preamble.  Persons with disabilities who plan to attend this hearing and who may need auxiliary 

aids or services (such as interpreters for persons who are deaf, hearing impaired readers, large 

print, or Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 



206-3259 (fax), or (512) 206-3270 (TDD), at least three days prior to the meeting so that 

appropriate arrangements can be made. 

 

The proposed repeal is authorized by Texas Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code, and Government 

Code §2001.039, which requires an agency to periodically review its rules to determine if the 

need for them continues to exist. 

 

The proposed repeal affects Alcoholic Beverage Code §§5.31, 11.08, 11.391, 61.09 and 61.381, 

and Government Code §2001.039. 

 

§33.8.  On-Premises Application Notification. 

 

  (a) For purposes of §§11.08, 11.391(a), 61.09 and 61.381(a) of the Alcoholic Beverage 

Code, an application is filed with the commission on the date it is received in the commission’s 

headquarters office. 

  (b) For purposes of the above referenced sections, locations not previously licensed or 

permitted for on-premises consumption of alcoholic beverages shall refer to locations for which 

a license or permit authorizing the on-premises consumption has not been active for any part of 

the 24 months immediately preceding the initial review of any part of an application by a 

commission field office. 
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Approval to Publish Proposed Repeal of Current 

Rule §33.13, Application for Beer License           
 

 
 
 

 
 
 
 
 
 
 
 
 

 
 



PROPOSED REPEAL & NEW RULE    RULE REVIEW 

 

The Texas Alcoholic Beverage Commission (commission), proposes the repeal of current 

§33.13, Application for Beer License, and proposes new §33.13, Process to Apply for License or 

Permit. 

 

Current §33.13 was reviewed under Government Code §2001.039, which requires that each state 

agency review and consider for readoption each rule adopted by that agency. The commission 

has determined that the reasons for initially adopting the rule continue to exist.  However, the 

commission has determined that the current rule needs significant changes, that it should 

therefore be repealed, and that a new rule should be adopted to replace the repealed rule. 

 

The proposed new section establishes the procedures an applicant must follow to apply for a 

license or permit from the commission. The section requires completion of a pre-qualification 

packet before an application for an on-premises location may be filed and sets forth the 

requirements for a complete pre-qualification packet.  The section also clarifies requirements for 

the posting of notice signs relating to applications for on-premises locations.   

 

Amy Harrison, Director of the Licensing Division, has determined that for each year of the first 

five years that the proposed new section will be in effect, there will be no impact on state or local 

government.  

 

The proposed new section will have no fiscal or regulatory impact on micro-businesses and small 

businesses or persons regulated by the commission. There is no anticipated negative impact on 

local employment.  

 

Amy Harrison, Director of the Licensing Division, has determined that for each year of the first 

five years the proposed new section will be in effect, the public will benefit because the 

procedures applicants must follow will be clarified, those procedures will utilize commission 

resources efficiently, and the responsibilities of local officials under the Code will be emphasized 

and respected.  Clarifying these procedures will remove perceived ambiguities that sometimes 

complicate the process and have led to litigation. 

 

Comments on the repeal of the current section and the proposed new section may be submitted in 

writing to Martin Wilson, Assistant General Counsel, Texas Alcoholic Beverage Commission, at 

P.O. Box 13127, Austin, Texas 78711-3127, or by facsimile transmission to (512) 206-3280.  

They may also be submitted electronically through the commission’s public website at 

http://www.tabc.state.tx.us/laws/proposed_rules.asp.  Comments will be accepted for 30 days 

following publication in the Texas Register. 

 



The staff of the commission will hold a public hearing to receive oral comments on September 

29, 2010 in the Commission Meeting Room on the first floor of the commission’s headquarters 

at 5806 Mesa Drive in Austin, Texas.  The public hearing will begin at 9:30 a.m.  Open 

discussion will not be permitted and staff will not respond to comments at the public hearing.  

The commission’s response to comments received at the public hearing will be in the adoption 

preamble.  Persons with disabilities who plan to attend this hearing and who may need auxiliary 

aids or services (such as interpreters for persons who are deaf, hearing impaired readers, large 

print, or Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 

206-3259 (fax), or (512) 206-3270 (TDD), at least three (3) days prior to the meeting so that 

appropriate arrangements can be made. 

 

The proposed repeal is authorized by Texas Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code, and Government 

Code §2001.039, which requires an agency to periodically review its rules to determine if the 

need for them continues to exist. 

 

The proposed repeal section affects Alcoholic Beverage Code §§5.31, 11.37, 11.39, 11.391, 

61.31, 61.37, 61.39 and 61.381, and Government Code §2001.039. 

 

§33.13  Application for Beer License 

 

The proposed new section is authorized by Texas Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code, and Government 

Code §2001.039, which requires an agency to periodically review its rules to determine if the 

need for them continues to exist. 

 

The proposed new section affects Alcoholic Beverage Code §§5.31, 11.37, 11.39, 11.391, 61.31, 

61.37, 61.39 and 61.381, and Government Code §2001.039. 

 

§33.13. Process to Apply for License or Permit.  

 

  (a) This section relates to any license or permit. The purpose of this section is to clarify the 

pre-qualification process in subsection (b) of this section and distinguish it from the application 

process described in subsections (c) and (d) of this section.   

  (b) Before an application for a license or permit that is required to be certified under §§11.37 

or 61.37 of the Alcoholic Beverage Code may be filed with the commission, a pre-qualification 

packet must be completed. A pre-qualification packet is deemed incomplete if it does not contain 

all required certifications applicable to the type of license or permit sought and for the location 

requested, and a response to each item requested by the commission in the packet. For purposes 

of this section, a completed pre-qualification packet is one that contains: 



 (1) all required certifications signed by the city secretary, where appropriate, and the 

county clerk that the location for which the license or permit is sought is in a “wet” area for such 

license or permit and is not prohibited by charter, by ordinance, or by valid order in reference to 

the sale of any alcoholic beverage allowed by the license or permit;  

 (2) all other applicable certifications signed by the city secretary, where appropriate, 

and the county clerk that are in the pre-qualification packet prescribed by the commission;  

 (3) the required certification by the Comptroller of Public Accounts that the person 

submitting the packet holds, or has applied for and satisfies all legal requirements for, the 

issuance of a sales tax permit;  

 (4) proof of publication of notice of the application, if required by §11.39 of the 

Alcoholic Beverage Code; and 

 (5) a response to each item requested by the commission in the packet. 

  (c) A person or entity may file an application with the commission by submitting all forms, 

documents and information prescribed by the commission in accordance with the practices, 

policies, and standards relating to the processing of applications for licenses and permits. If a 

prequalification packet is required by subsection (b) of this section, the packet must be 

completed before an application is filed. The commission shall process the application to 

determine whether the application is in compliance with all provisions of the Alcoholic Beverage 

Code and rules of the commission or whether there is legal reason to deny the application.  

  (d) On completion of its processing pursuant to subsection (c) of this section, the commission 

shall inform the applicant that the application:  

 (1) may be filed with the county judge as mandated by §61.31 of the Alcoholic 

Beverage Code;  

 (2) has been referred to the State Office of Administrative Hearings;  

 (3) is granted; or  

 (4) is refused. 

  (e) For purposes of §§11.391 and 61.381 of the Alcoholic Beverage Code, a notice sign must 

be posted for 60 days prior to filing an application pursuant to subsection (c) of this section.  For 

purposes of this subsection, an application is filed on the date a completed application packet is 

received by the commission. 

  (f) A notice sign is required for purposes of §§11.391 and 61.381 of the Alcoholic Beverage 

Code unless a license or permit authorizing the on-premises consumption of alcoholic beverages 

has been active at the requested location any time during the 24 months immediately preceding 

the filing of the application. 

 

REPEALED RULE 

 

§33.13.  Application for Beer License. 

 

  (a) This rule relates to §61.31 of the Alcoholic Beverage Code. 



  (b) Prior to filing an application for license or permit to manufacture, distribute, store, or sell 

beer with a county judge as required by §61.31 of the Alcoholic Beverage Code, a completed 

application shall be presented to the commission. 

  (c) An application presented under subsection (b) of this section shall be processed by the 

commission in accordance with the practices, policies, and standards relating to the processing of 

applications for permits made under §11.31 of the Alcoholic Beverage Code.  The administrator 

or his/her designee shall conduct such processing to determine initial compliance with all 

provisions of the Alcoholic Beverage Code and rules of the commission by the applicant or 

whether there is legal reason to deny the application as required by §61.33(b) of the Alcoholic 

Beverage Code. 

  (d) On completion of its processing, the administrator or his/her designee shall return the 

application and all related documents to the applicant.  The applicant may then file the 

application with the county judge as mandated by §61.31(a) of the Alcoholic Beverage Code.  

The administrator or his/her designee shall present any grounds for denial of the application at 

the hearing conducted pursuant to §61.31(b) and §61.32 of the Alcoholic Beverage Code. 
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PROPOSED REPEAL & NEW RULE    RULE REVIEW 

 

The Texas Alcoholic Beverage Commission (commission), proposes the repeal of current 

§33.13, Application for Beer License, and proposes new §33.13, Process to Apply for License or 

Permit. 

 

Current §33.13 was reviewed under Government Code §2001.039, which requires that each state 

agency review and consider for readoption each rule adopted by that agency. The commission 

has determined that the reasons for initially adopting the rule continue to exist.  However, the 

commission has determined that the current rule needs significant changes, that it should 

therefore be repealed, and that a new rule should be adopted to replace the repealed rule. 

 

The proposed new section establishes the procedures an applicant must follow to apply for a 

license or permit from the commission. The section requires completion of a pre-qualification 

packet before an application for an on-premises location may be filed and sets forth the 

requirements for a complete pre-qualification packet.  The section also clarifies requirements for 

the posting of notice signs relating to applications for on-premises locations.   

 

Amy Harrison, Director of the Licensing Division, has determined that for each year of the first 

five years that the proposed new section will be in effect, there will be no impact on state or local 

government.  

 

The proposed new section will have no fiscal or regulatory impact on micro-businesses and small 

businesses or persons regulated by the commission. There is no anticipated negative impact on 

local employment.  

 

Amy Harrison, Director of the Licensing Division, has determined that for each year of the first 

five years the proposed new section will be in effect, the public will benefit because the 

procedures applicants must follow will be clarified, those procedures will utilize commission 

resources efficiently, and the responsibilities of local officials under the Code will be emphasized 

and respected.  Clarifying these procedures will remove perceived ambiguities that sometimes 

complicate the process and have led to litigation. 

 

Comments on the repeal of the current section and the proposed new section may be submitted in 

writing to Martin Wilson, Assistant General Counsel, Texas Alcoholic Beverage Commission, at 

P.O. Box 13127, Austin, Texas 78711-3127, or by facsimile transmission to (512) 206-3280.  

They may also be submitted electronically through the commission’s public website at 

http://www.tabc.state.tx.us/laws/proposed_rules.asp.  Comments will be accepted for 30 days 

following publication in the Texas Register. 

 



The staff of the commission will hold a public hearing to receive oral comments on September 

29, 2010 in the Commission Meeting Room on the first floor of the commission’s headquarters 

at 5806 Mesa Drive in Austin, Texas.  The public hearing will begin at 9:30 a.m.  Open 

discussion will not be permitted and staff will not respond to comments at the public hearing.  

The commission’s response to comments received at the public hearing will be in the adoption 

preamble.  Persons with disabilities who plan to attend this hearing and who may need auxiliary 

aids or services (such as interpreters for persons who are deaf, hearing impaired readers, large 

print, or Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 

206-3259 (fax), or (512) 206-3270 (TDD), at least three (3) days prior to the meeting so that 

appropriate arrangements can be made. 

 

The proposed repeal is authorized by Texas Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code, and Government 

Code §2001.039, which requires an agency to periodically review its rules to determine if the 

need for them continues to exist. 

 

The proposed repeal section affects Alcoholic Beverage Code §§5.31, 11.37, 11.39, 11.391, 

61.31, 61.37, 61.39 and 61.381, and Government Code §2001.039. 

 

§33.13  Application for Beer License 

 

The proposed new section is authorized by Texas Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code, and Government 

Code §2001.039, which requires an agency to periodically review its rules to determine if the 

need for them continues to exist. 

 

The proposed new section affects Alcoholic Beverage Code §§5.31, 11.37, 11.39, 11.391, 61.31, 

61.37, 61.39 and 61.381, and Government Code §2001.039. 

 

§33.13. Process to Apply for License or Permit.  

 

  (a) This section relates to any license or permit. The purpose of this section is to clarify the 

pre-qualification process in subsection (b) of this section and distinguish it from the application 

process described in subsections (c) and (d) of this section.   

  (b) Before an application for a license or permit that is required to be certified under §§11.37 

or 61.37 of the Alcoholic Beverage Code may be filed with the commission, a pre-qualification 

packet must be completed. A pre-qualification packet is deemed incomplete if it does not contain 

all required certifications applicable to the type of license or permit sought and for the location 

requested, and a response to each item requested by the commission in the packet. For purposes 

of this section, a completed pre-qualification packet is one that contains: 



 (1) all required certifications signed by the city secretary, where appropriate, and the 

county clerk that the location for which the license or permit is sought is in a “wet” area for such 

license or permit and is not prohibited by charter, by ordinance, or by valid order in reference to 

the sale of any alcoholic beverage allowed by the license or permit;  

 (2) all other applicable certifications signed by the city secretary, where appropriate, 

and the county clerk that are in the pre-qualification packet prescribed by the commission;  

 (3) the required certification by the Comptroller of Public Accounts that the person 

submitting the packet holds, or has applied for and satisfies all legal requirements for, the 

issuance of a sales tax permit;  

 (4) proof of publication of notice of the application, if required by §11.39 of the 

Alcoholic Beverage Code; and 

 (5) a response to each item requested by the commission in the packet. 

  (c) A person or entity may file an application with the commission by submitting all forms, 

documents and information prescribed by the commission in accordance with the practices, 

policies, and standards relating to the processing of applications for licenses and permits. If a 

prequalification packet is required by subsection (b) of this section, the packet must be 

completed before an application is filed. The commission shall process the application to 

determine whether the application is in compliance with all provisions of the Alcoholic Beverage 

Code and rules of the commission or whether there is legal reason to deny the application.  

  (d) On completion of its processing pursuant to subsection (c) of this section, the commission 

shall inform the applicant that the application:  

 (1) may be filed with the county judge as mandated by §61.31 of the Alcoholic 

Beverage Code;  

 (2) has been referred to the State Office of Administrative Hearings;  

 (3) is granted; or  

 (4) is refused. 

  (e) For purposes of §§11.391 and 61.381 of the Alcoholic Beverage Code, a notice sign must 

be posted for 60 days prior to filing an application pursuant to subsection (c) of this section.  For 

purposes of this subsection, an application is filed on the date a completed application packet is 

received by the commission. 

  (f) A notice sign is required for purposes of §§11.391 and 61.381 of the Alcoholic Beverage 

Code unless a license or permit authorizing the on-premises consumption of alcoholic beverages 

has been active at the requested location any time during the 24 months immediately preceding 

the filing of the application. 

 

REPEALED RULE 

 

§33.13.  Application for Beer License. 

 

  (a) This rule relates to §61.31 of the Alcoholic Beverage Code. 



  (b) Prior to filing an application for license or permit to manufacture, distribute, store, or sell 

beer with a county judge as required by §61.31 of the Alcoholic Beverage Code, a completed 

application shall be presented to the commission. 

  (c) An application presented under subsection (b) of this section shall be processed by the 

commission in accordance with the practices, policies, and standards relating to the processing of 

applications for permits made under §11.31 of the Alcoholic Beverage Code.  The administrator 

or his/her designee shall conduct such processing to determine initial compliance with all 

provisions of the Alcoholic Beverage Code and rules of the commission by the applicant or 

whether there is legal reason to deny the application as required by §61.33(b) of the Alcoholic 

Beverage Code. 

  (d) On completion of its processing, the administrator or his/her designee shall return the 

application and all related documents to the applicant.  The applicant may then file the 

application with the county judge as mandated by §61.31(a) of the Alcoholic Beverage Code.  

The administrator or his/her designee shall present any grounds for denial of the application at 

the hearing conducted pursuant to §61.31(b) and §61.32 of the Alcoholic Beverage Code. 
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PROPOSED AMENDMENT     RULE REVIEW 

 

The Texas Alcoholic Beverage Commission (commission), proposes an amendment to §45.102, 

Retailer Transmitting Order to Another Retailer.  The amendment clarifies existing policy and 

adds statutory references. 

 

 Section 45.102 was reviewed under Government Code §2001.039, which requires that each state 

agency review and consider for readoption each rule adopted by that agency. The commission 

has determined that the reasons for initially adopting the rule continue to exist.   

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed amendment will be in effect, there will 

be no impact on state or local government.  

 

The proposed amendment will have no fiscal or regulatory impact on micro-businesses and small 

businesses or persons regulated by the commission. There is no anticipated negative impact on 

local employment.  

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed amendment will be in effect, the public 

will benefit because restrictions on practices that could constitute unlawful subterfuge operations 

will be clarified.  In addition, the public will benefit because the restrictions on practices in the 

rule reinforce statutory prohibitions on retailers selling to other retailers for purposes of resale. 

 

Comments on the proposed amendment may be submitted in writing to Martin Wilson, Assistant 

General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 

78711-3127, or by facsimile transmission to (512) 206-3280.  They may also be submitted 

electronically through the commission’s public website at 

http://www.tabc.state.tx.us/laws/proposed_rules.asp.  Comments will be accepted for 30 days 

following publication in the Texas Register.   

 

The staff of the commission will hold a public hearing to receive oral comments on September 

29, 2010 in the Commission Meeting Room on the first floor of the commission’s headquarters 

at 5806 Mesa Drive in Austin, Texas.  The public hearing will begin at 9:30 a.m.  Open 

discussion will not be permitted and staff will not respond to comments at the public hearing.  

The commission’s response to comments received at the public hearing will be in the adoption 

preamble.  Persons with disabilities who plan to attend this hearing and who may need auxiliary 

aids or services (such as interpreters for persons who are deaf, hearing impaired readers, large 

print, or Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 



206-3259 (fax), or (512) 206-3270 (TDD), at least three days prior to the meeting so that 

appropriate arrangements can be made. 

 

The proposed amendment is authorized by Texas Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code, and Government 

Code §2001.039, which requires an agency to periodically review its rules to determine if the 

need for them continues to exist. 

 

The proposed amendment affects Alcoholic Beverage Code §§5.31, 11.05, 11.06, 22.01(2), 

22.15, 24.01(a)(2), 25.01(1), 26.01(a), 27.01, 28.01(2), 30.01, 32.08(a), 61.04,   61.06, 

61.71(a)(15), 69.01, 71.01 and 109.53, and Government Code §2001.039. 

 

§45.102.  Retailer Transmitting Order to Another Retailer. 

 

  (a) This This section relates to Alcoholic Beverage Code §§5.31, 11.05, 11.06, 22.01(2), 

22.15, 24.01(a)(2), 25.01(1), 26.01(a), 27.01, 28.01(2), 30.01, 32.08(a), 61.04, 61.06, 

61.71(a)(15), 69.01, 71.01 and 109.53, and Government Code §2001.039. 

  (b) In this section the term "retailer" shall means any person engaged in the business of 

selling any alcoholic beverages to consumers in any state, including Texas. 

  (c)(b) In this section the term “Texas retail permittee or licensee” means any person who holds 

a permit or license issued by the commission that authorizes the sale of alcoholic beverages to 

consumers in Texas.  

  (d) A Texas retail permittee or licensee who pays retailer shall not enter into any agreement, 

or join any association or organization, which imposes a duty on such retailer to take an order for 

any alcoholic beverages and collect the price of such alcoholic beverage and cause such order for 

an alcoholic beverage to be transmitted to another retailer for delivery by such other retailer, or 

which imposes a duty on such retailer to deliver an alcoholic beverage on an order that was taken 

by another retailer. 

  (c) A retailer shall not take an order for an alcoholic beverage and collect the price of such 

alcoholic beverage with an agreement that such order for an alcoholic beverage will be 

transmitted to another retailer for delivery by such other retailer. 

(d) A retailer shall not deliver an alcoholic beverage when the order for and payment for 

such alcoholic beverage was received by another retailer. 

  (e) The act of a retailer of paying to any person a portion or percent of the amount of money 

collected by such Texas retail permittee or licensee retailer on an order for an alcoholic beverage 

that is to be transmitted to another retailer for delivery by such other retailer shall be deemed to 

have allowed its be an act of allowing the permit or license of such retailer to be used by a person 

other than the person to whom the permit or license was issued. 

 

 

 



CLEAN VERSION 

 

§45.102.  Retailer Transmitting Order to Another Retailer. 

 

  (a) This section relates to Alcoholic Beverage Code §§5.31, 11.05, 11.06, 22.01(2), 22.15, 

24.01(a)(2), 25.01(1), 26.01(a), 27.01, 28.01(2), 30.01, 32.08(a), 61.04,   61.06, 61.71(a)(15), 

69.01, 71.01 and 109.53, and Government Code §2001.039. 

  (b) In this section the term "retailer" means any person engaged in the business of selling any 

alcoholic beverages to consumers in any state, including Texas. 

  (c) In this section the term “Texas retail permittee or licensee” means any person who holds 

a permit or license issued by the commission that authorizes the sale of alcoholic beverages to 

consumers in Texas. 

  (c) A Texas retail permittee or licensee shall not take an order for any alcoholic beverage for 

any other retailer, collect the price for such an order, cause an order for an alcoholic beverage to 

be transmitted to another retailer for delivery by such other retailer, or deliver an alcoholic 

beverage on an order that was taken by another retailer. 

  (d) A Texas retail permittee or licensee who pays to any person a portion or percent of the 

amount of money collected by such Texas retail permittee or licensee on an order for an 

alcoholic beverage that is to be transmitted to another retailer for delivery by such other retailer 

shall be deemed to have allowed its permit or license to be used by a person other than the 

person to whom the permit or license was issued. 



 
 
 

Attachment 9 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Approval to Publish Proposed Amendment to  
Rule §45.105, Outdoor Advertising by Mixed 

Beverage Establishments 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



PROPOSED REPEAL & NEW RULE    RULE REVIEW 

 

The Texas Alcoholic Beverage Commission (commission), proposes the repeal of current 

§45.105, Outdoor Advertising by Mixed Beverage Establishments, and proposes new §45.105, 

Advertising. 

 

Current §45.105 was reviewed under Government Code §2001.039, which requires that each 

state agency review and consider for readoption each rule adopted by that agency. The 

commission has determined that the reasons for initially adopting the rule continue to exist.  

However, the commission has determined that the current rule should be amended for 

clarification and to consolidate the commission’s policies regarding other forms of advertising, 

that it should therefore be repealed, and that a new rule should be adopted to replace the repealed 

rule. 

 

The proposed new section addresses price display at mixed beverage establishments, advertising 

by private clubs, obligations of retailers using internet advertising, mobile advertising on 

vehicles, and advertising in and on public vehicle conveyances for hire. 

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed repeal and new section will be in effect, 

there will be no impact on state or local government.  

 

The proposed repeal and new section will have no fiscal or regulatory impact on micro-

businesses and small businesses or persons regulated by the commission. There is no anticipated 

negative impact on local employment.  

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed repeal and new section will be in effect, 

the public will benefit because restrictions on alcoholic beverage advertising practices will be 

clarified. 

 

Comments on the proposed repeal and new section may be submitted in writing to Martin 

Wilson, Assistant General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, 

Austin, Texas 78711-3127, or by facsimile transmission to (512) 206-3280.  They may also be 

submitted electronically through the commission’s public website at 

http://www.tabc.state.tx.us/laws/proposed_rules.asp.  Comments will be accepted for 30 days 

following publication in the Texas Register.   

 

The staff of the commission will hold a public hearing to receive oral comments on September 

29, 2010 in the Commission Meeting Room on the first floor of the commission’s headquarters 



at 5806 Mesa Drive in Austin, Texas.  The public hearing will begin at 9:30 a.m.  Open 

discussion will not be permitted and staff will not respond to comments at the public hearing.  

The commission’s response to comments received at the public hearing will be in the adoption 

preamble.  Persons with disabilities who plan to attend this hearing and who may need auxiliary 

aids or services (such as interpreters for persons who are deaf, hearing impaired readers, large 

print, or Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 

206-3259 (fax), or (512) 206-3270 (TDD), at least three days prior to the meeting so that 

appropriate arrangements can be made. 

 

The proposed repeal is authorized by Alcoholic Beverage Code §5.31, which grants authority to 

prescribe rules necessary to carry out the provisions of the Code, Alcoholic Beverage Code 

§108.07, which requires the commission to promulgate reasonable rules relating to advertising of 

mixed beverage establishments, and Government Code §2001.039, which requires an agency to 

periodically review its rules to determine if the need for them continues to exist. 

 

The proposed repeal affects Alcoholic Beverage Code §§5.31, 32.01, 102.07, 102.15, 108.07, 

108.51, 108.52, 108.54 and 108.56, and Government Code §2001.039. 

 

§45.105  Outdoor Advertising by Mixed Beverage Establishments 

 

The proposed new section is authorized by Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code, Alcoholic 

Beverage Code §108.07, which requires the commission to promulgate reasonable rules relating 

to advertising of mixed beverage establishments, and Government Code §2001.039, which 

requires an agency to periodically review its rules to determine if the need for them continues to 

exist. 

 

The proposed new section affects Alcoholic Beverage Code §§5.31, 32.01, 102.07, 102.15, 

108.07, 108.51, 108.52, 108.54 and 108.56, and Government Code §2001.039. 

 

§45.105  Advertising 

 

  (a) Mixed Beverage Establishments. 

 (1) This subsection relates to Alcoholic Beverage Code §108.07. 

 (2) Except as provided in this paragraph, the holder of any permit allowing the sale or 

service of mixed beverages may not advertise any price for an alcoholic beverage on any sign, 

billboard, marquee, or other display located on the licensed premises in such a manner that the 

price may be read by persons outside of the premises.  It is an exception to the restriction in this 

paragraph if the holder of a food and beverage certificate places a menu on the exterior wall of 

the premises so that it can be read outside of the premises only by a pedestrian in close proximity 



to the menu.  In order to qualify for the exception granted in this paragraph, the menu visible 

outside of the premises must be of the same size and in the same sized font as the menu 

presented to the establishment’s customers, and must show both food and beverage prices.  

  (b) Private Clubs. 

 (1) This subsection relates to Alcoholic Beverage Code §§32.01(b), 108.51, 108.52 

and 108.56. 

 (2) The holder of a private club registration permit or a private club exemption 

certificate must, in any advertising either directly or indirectly advertising the service of 

alcoholic beverages, whether or not by any specific brand name, state that the service of 

alcoholic beverages is only for persons who are members of the club. 

 (3) The holder of a private club registration permit or a private club exemption 

certificate may advertise any class of alcoholic beverages in an area where the sale of that class 

of alcoholic beverages is legal for on-premises consumption, provided no other provisions of the 

Alcoholic Beverage Code are violated. 

  (c) Mobile Advertising. 

 (1) This subsection relates to Alcoholic Beverage Code §§108.51, 108.52 and 108.54. 

 (2) Mobile advertising on vehicles is not permitted unless it meets the definition of an 

“electric sign” in Alcoholic Beverage Code §108.51(3).  

 (3) Mobile advertising that meets the definition of an “electric sign” in Alcoholic 

Beverage Code §105.51(3) and that is funded directly or indirectly by upper-tier members may 

not be parked within 200 feet of a retail location for more than one hour, in order to prevent 

benefit to the retailer by drawing consumer traffic to the location. 

 (4) Mobile advertising that meets the definition of an “electric sign” in Alcoholic 

Beverage Code §108.51(3) may not be parked, maintained in, or driven through an area or zone 

where the sale of alcoholic beverages is prohibited. 

  (d) Internet Advertising. 

 (1) This subsection relates to Alcoholic Beverage Code §§102.07, 102.15 and 108.07. 

 (2) Retailers may advertise on the internet via their website or through third party 

advertising, unless the advertising is funded directly or indirectly by an upper-tier member.  

 (3) All retailer advertising on the internet must conform with the on-premises 

promotion restrictions of §45.103 of this Subchapter, coupon and inducement restrictions of 

§45.101 of this Subchapter, and sweepstakes and giveaway restrictions of §45.106 of this 

Subchapter. 

  (e) Public Vehicle Conveyance for Hire. 

 (1) This subsection relates to Alcoholic Beverage Code §108.51. 

 (2) For purposes of this subsection, “public vehicle conveyance for hire” includes taxi 

cabs, public transportation, pedicabs, rickshaws, and any other means of transportation available 

to the public for which a charge is made. 

 (3) No member of the alcoholic beverage industry may advertise alcoholic beverages 

or the sale thereof on the outside of a public vehicle conveyance for hire.  



 (4) Advertising of alcoholic beverages on the inside of a public vehicle conveyance 

for hire must not be displayed in such a manner that it may be read by persons outside of the 

vehicle. 

 

REPEALED RULE 

 

§45.105.  Outdoor Advertising by Mixed Beverage Establishments. 

 

  The holder of any permit allowing the sale or service of mixed beverages may not advertise any 

prices which may be seen from the street on any sign, billboard, marquee, or any other display on 

or outside of the building or which may be seen from outside of the building. 



 
 
 

 
 
 

Attachment 10 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Approval to Publish Proposed New Rule §45.105, 

Advertising 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



PROPOSED REPEAL & NEW RULE    RULE REVIEW 

 

The Texas Alcoholic Beverage Commission (commission), proposes the repeal of current 

§45.105, Outdoor Advertising by Mixed Beverage Establishments, and proposes new §45.105, 

Advertising. 

 

Current §45.105 was reviewed under Government Code §2001.039, which requires that each 

state agency review and consider for readoption each rule adopted by that agency. The 

commission has determined that the reasons for initially adopting the rule continue to exist.  

However, the commission has determined that the current rule should be amended for 

clarification and to consolidate the commission’s policies regarding other forms of advertising, 

that it should therefore be repealed, and that a new rule should be adopted to replace the repealed 

rule. 

 

The proposed new section addresses price display at mixed beverage establishments, advertising 

by private clubs, obligations of retailers using internet advertising, mobile advertising on 

vehicles, and advertising in and on public vehicle conveyances for hire. 

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed repeal and new section will be in effect, 

there will be no impact on state or local government.  

 

The proposed repeal and new section will have no fiscal or regulatory impact on micro-

businesses and small businesses or persons regulated by the commission. There is no anticipated 

negative impact on local employment.  

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed repeal and new section will be in effect, 

the public will benefit because restrictions on alcoholic beverage advertising practices will be 

clarified. 

 

Comments on the proposed repeal and new section may be submitted in writing to Martin 

Wilson, Assistant General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, 

Austin, Texas 78711-3127, or by facsimile transmission to (512) 206-3280.  They may also be 

submitted electronically through the commission’s public website at 

http://www.tabc.state.tx.us/laws/proposed_rules.asp.  Comments will be accepted for 30 days 

following publication in the Texas Register.   

 

The staff of the commission will hold a public hearing to receive oral comments on September 

29, 2010 in the Commission Meeting Room on the first floor of the commission’s headquarters 



at 5806 Mesa Drive in Austin, Texas.  The public hearing will begin at 9:30 a.m.  Open 

discussion will not be permitted and staff will not respond to comments at the public hearing.  

The commission’s response to comments received at the public hearing will be in the adoption 

preamble.  Persons with disabilities who plan to attend this hearing and who may need auxiliary 

aids or services (such as interpreters for persons who are deaf, hearing impaired readers, large 

print, or Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 

206-3259 (fax), or (512) 206-3270 (TDD), at least three days prior to the meeting so that 

appropriate arrangements can be made. 

 

The proposed repeal is authorized by Alcoholic Beverage Code §5.31, which grants authority to 

prescribe rules necessary to carry out the provisions of the Code, Alcoholic Beverage Code 

§108.07, which requires the commission to promulgate reasonable rules relating to advertising of 

mixed beverage establishments, and Government Code §2001.039, which requires an agency to 

periodically review its rules to determine if the need for them continues to exist. 

 

The proposed repeal affects Alcoholic Beverage Code §§5.31, 32.01, 102.07, 102.15, 108.07, 

108.51, 108.52, 108.54 and 108.56, and Government Code §2001.039. 

 

§45.105  Outdoor Advertising by Mixed Beverage Establishments 

 

The proposed new section is authorized by Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code, Alcoholic 

Beverage Code §108.07, which requires the commission to promulgate reasonable rules relating 

to advertising of mixed beverage establishments, and Government Code §2001.039, which 

requires an agency to periodically review its rules to determine if the need for them continues to 

exist. 

 

The proposed new section affects Alcoholic Beverage Code §§5.31, 32.01, 102.07, 102.15, 

108.07, 108.51, 108.52, 108.54 and 108.56, and Government Code §2001.039. 

 

§45.105  Advertising 

 

  (a) Mixed Beverage Establishments. 

 (1) This subsection relates to Alcoholic Beverage Code §108.07. 

 (2) Except as provided in this paragraph, the holder of any permit allowing the sale or 

service of mixed beverages may not advertise any price for an alcoholic beverage on any sign, 

billboard, marquee, or other display located on the licensed premises in such a manner that the 

price may be read by persons outside of the premises.  It is an exception to the restriction in this 

paragraph if the holder of a food and beverage certificate places a menu on the exterior wall of 

the premises so that it can be read outside of the premises only by a pedestrian in close proximity 



to the menu.  In order to qualify for the exception granted in this paragraph, the menu visible 

outside of the premises must be of the same size and in the same sized font as the menu 

presented to the establishment’s customers, and must show both food and beverage prices.  

  (b) Private Clubs. 

 (1) This subsection relates to Alcoholic Beverage Code §§32.01(b), 108.51, 108.52 

and 108.56. 

 (2) The holder of a private club registration permit or a private club exemption 

certificate must, in any advertising either directly or indirectly advertising the service of 

alcoholic beverages, whether or not by any specific brand name, state that the service of 

alcoholic beverages is only for persons who are members of the club. 

 (3) The holder of a private club registration permit or a private club exemption 

certificate may advertise any class of alcoholic beverages in an area where the sale of that class 

of alcoholic beverages is legal for on-premises consumption, provided no other provisions of the 

Alcoholic Beverage Code are violated. 

  (c) Mobile Advertising. 

 (1) This subsection relates to Alcoholic Beverage Code §§108.51, 108.52 and 108.54. 

 (2) Mobile advertising on vehicles is not permitted unless it meets the definition of an 

“electric sign” in Alcoholic Beverage Code §108.51(3).  

 (3) Mobile advertising that meets the definition of an “electric sign” in Alcoholic 

Beverage Code §105.51(3) and that is funded directly or indirectly by upper-tier members may 

not be parked within 200 feet of a retail location for more than one hour, in order to prevent 

benefit to the retailer by drawing consumer traffic to the location. 

 (4) Mobile advertising that meets the definition of an “electric sign” in Alcoholic 

Beverage Code §108.51(3) may not be parked, maintained in, or driven through an area or zone 

where the sale of alcoholic beverages is prohibited. 

  (d) Internet Advertising. 

 (1) This subsection relates to Alcoholic Beverage Code §§102.07, 102.15 and 108.07. 

 (2) Retailers may advertise on the internet via their website or through third party 

advertising, unless the advertising is funded directly or indirectly by an upper-tier member.  

 (3) All retailer advertising on the internet must conform with the on-premises 

promotion restrictions of §45.103 of this Subchapter, coupon and inducement restrictions of 

§45.101 of this Subchapter, and sweepstakes and giveaway restrictions of §45.106 of this 

Subchapter. 

  (e) Public Vehicle Conveyance for Hire. 

 (1) This subsection relates to Alcoholic Beverage Code §108.51. 

 (2) For purposes of this subsection, “public vehicle conveyance for hire” includes taxi 

cabs, public transportation, pedicabs, rickshaws, and any other means of transportation available 

to the public for which a charge is made. 

 (3) No member of the alcoholic beverage industry may advertise alcoholic beverages 

or the sale thereof on the outside of a public vehicle conveyance for hire.  



 (4) Advertising of alcoholic beverages on the inside of a public vehicle conveyance 

for hire must not be displayed in such a manner that it may be read by persons outside of the 

vehicle. 

 

REPEALED RULE 

 

§45.105.  Outdoor Advertising by Mixed Beverage Establishments. 

 

  The holder of any permit allowing the sale or service of mixed beverages may not advertise any 

prices which may be seen from the street on any sign, billboard, marquee, or any other display on 

or outside of the building or which may be seen from outside of the building. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Attachment 11 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Approval to Publish Proposed Repeal of Current 
Rule §45.107, Advertising of Alcoholic Beverage 

by Private Club 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



PROPOSED REPEAL      RULE REVIEW 

The Texas Alcoholic Beverage Commission (commission), proposes the repeal of current 

§45.107, Advertising of Alcoholic Beverages by Private Clubs. 

 

Section 45.107 was reviewed under Government Code §2001.039, which requires that each state 

agency review and consider for readoption each rule adopted by that agency. The commission 

has determined that the reasons for initially adopting the rule continue to exist.  However, the 

commission believes that another issue related to advertising of alcoholic beverages by private 

clubs should be addressed, and believes it is appropriate to consolidate these issues in proposed 

new §45.105, relating to Advertising.  Therefore, the commission has determined that current 

§45.107 should be repealed. 

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed repeal will be in effect, there will be no 

impact on state or local government. 

  

The proposed repeal will have no fiscal or regulatory impact on micro-businesses and small 

businesses or persons regulated by the commission. There is no anticipated negative impact on 

local employment.  

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed repeal will be in effect, the public will 

benefit because issues related to private club advertising will be clarified and consolidated within 

a broader proposed new §45.105, relating to Advertising. 

 

Comments on the proposed repeal may be submitted in writing to Martin Wilson, Assistant 

General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 

78711-3127, or by facsimile transmission to (512) 206-3280.  They may also be submitted 

electronically through the commission’s public website at 

http://www.tabc.state.tx.us/laws/proposed_rules.asp.  Comments will be accepted for 30 days 

following publication in the Texas Register.   

 

The staff of the commission will hold a public hearing to receive oral comments on September 

29, 2010 in the Commission Meeting Room on the first floor of the commission’s headquarters 

at 5806 Mesa Drive in Austin, Texas.  The public hearing will begin at 9:30 a.m.  Open 

discussion will not be permitted and staff will not respond to comments at the public hearing.  

The commission’s response to comments received at the public hearing will be in the adoption 

preamble.  Persons with disabilities who plan to attend this hearing and who may need auxiliary 

aids or services (such as interpreters for persons who are deaf, hearing impaired readers, large 

print, or Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 

206-3259 (fax), or (512) 206-3270 (TDD), at least three days prior to the meeting so that 

appropriate arrangements can be made. 

 



The proposed repeal is authorized by Texas Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code, and Government 

Code §2001.039, which requires an agency to periodically review its rules to determine if the 

need for them continues to exist. 

 

The proposed repeal affects Alcoholic Beverage Code §§5.31 and 32.01, and Government Code 

§2001.039. 

 

§45.107.  Advertising of Alcoholic Beverages by Private Clubs. 

  The holder of a private club registration permit or a private club exemption certificate must in 

any advertisement either directly or indirectly advertising the service of alcoholic beverages, 

whether or not by any specific brand name, must state that the service of alcoholic beverages is 

only for persons who are members of the club. 



 
 
 

 
 

Attachment 12 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Approval to Publish Proposed New Rule §45.107, 
Alcoholic Beverage Utilized for Cooking Purposes 

at On-Premises Locations 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



PROPOSED NEW RULE       RULE REVIEW 

The Texas Alcoholic Beverage Commission (commission), proposes new §45.107, Alcoholic 

Beverages Utilized for Cooking Purposes at On-Premises Locations.  The commission is 

separately but simultaneously proposing the repeal of current §45.107, Advertising of Alcoholic 

Beverages by Private Clubs. 

 

Alcoholic Beverage Code §25.09 and §28.06 authorize the commission to allow certain on-

premises permittees to possess and use certain alcoholic beverages for cooking purposes that 

they are not allowed to sell.  Proposed new §45.107 implements these provisions of the 

Alcoholic Beverage Code by setting forth safeguards to assure that products for sale and 

products for cooking only are separately maintained. 

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that proposed new §45.107 will be in effect, there will be 

no impact on state or local government.  

 

Proposed new §45.107 will have no fiscal or regulatory impact on micro-businesses and small 

businesses or persons regulated by the commission. There is no anticipated negative impact on 

local employment.  

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that proposed new §45.107 will be in effect, the public 

will benefit because permittees will have a clearer understanding of how to lawfully use 

alcoholic beverages for cooking purposes that they could not otherwise possess on premises.  

The permittee’s patrons will benefit by having access to a wider variety of cooked dishes.  

 

Comments on proposed new §45.107 may be submitted in writing to Martin Wilson, Assistant 

General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 

78711-3127, or by facsimile transmission to (512) 206-3280.  They may also be submitted 

electronically through the commission’s public website at 

http://www.tabc.state.tx.us/laws/proposed_rules.asp.  Comments will be accepted for 30 days 

following publication in the Texas Register.   

 

The staff of the commission will hold a public hearing to receive oral comments on September 

29, 2010 in the Commission Meeting Room on the first floor of the commission’s headquarters 

at 5806 Mesa Drive in Austin, Texas.  The public hearing will begin at 9:30 a.m.  Open 

discussion will not be permitted and staff will not respond to comments at the public hearing.  

The commission’s response to comments received at the public hearing will be in the adoption 

preamble.  Persons with disabilities who plan to attend this hearing and who may need auxiliary 

aids or services (such as interpreters for persons who are deaf, hearing impaired readers, large 

print, or Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 

206-3259 (fax), or (512) 206-3270 (TDD), at least three days prior to the meeting so that 

appropriate arrangements can be made. 

 



The proposed new section is authorized by Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code, and Alcoholic 

Beverage Code §§25.09 and 28.06, which authorize the commission to adopt rules on the use of 

certain alcoholic beverages for cooking purposes only. 

 

The proposed new section affects Alcoholic Beverage Code §§5.31, 25.09 and 28.06. 

 

§45.107.  Alcoholic Beverages Utilized for Cooking Purposes at On-Premise Locations.  

 

  (a) Wine and Beer On-Premises Retailers. 

 (1) This subsection is promulgated pursuant to Alcoholic Beverage Code §25.09. 

 (2) Any alcoholic beverage that is in excess of 17 percent alcohol by volume and is 

used by wine and beer on-premises retailers for cooking purposes must be individually labeled as 

“For Cooking Use Only”. 

 (3) All alcoholic beverages in excess of 17 percent alcohol by volume used by wine 

and beer on-premises retailers for cooking purposes must be stored separately from alcoholic 

beverages that are legal for sale on the premises by such retailers.  

 (4) No alcoholic beverage in excess of 17 percent alcohol by volume that is 

designated by wine and beer on-premises retailers for cooking purposes may be sold, served or 

consumed in liquid form by staff or customers of the retailer.  

 (5) All receipts for the purchase by wine and beer on-premises retailers of alcoholic 

beverages in excess of 17 percent alcohol by volume must be retained on the premises until the 

bottle is empty and disposed of.  

  (b) Mixed Beverage Permittees. 

 (1) This subsection is promulgated pursuant to Alcoholic Beverage Code §28.06. 

 (2) Alcoholic beverages used for cooking purposes may be purchased from, tax 

stamped by and invoiced by a Local Distributor’s Permittee or may be purchased at retail from a 

licensed retailer. Alcoholic beverages purchased at retail without a tax stamp may not be served 

or sold in liquid form. 

 (3) An alcoholic beverage purchased for cooking purposes at retail without a tax 

stamp must be individually labeled as “For Cooking Use Only”. 

 (4) All alcoholic beverages purchased for cooking purposes at retail without a tax 

stamp must be stored separately from alcoholic beverages purchased from, tax stamped by and 

invoiced by a Local Distributor’s Permittee.  

 (5) Alcoholic beverages purchased for cooking purposes at retail without a tax stamp 

may not be sold, served or consumed in liquid form by staff or customers.  

 (6) All receipts for the purchase of alcoholic beverages purchased for cooking 

purposes at retail without a tax stamp must be retained on the premises until the bottle is empty 

and disposed of. 



PROPOSED NEW RULE       RULE REVIEW 

The Texas Alcoholic Beverage Commission (commission), proposes new §45.107, Alcoholic 

Beverages Utilized for Cooking Purposes at On-Premises Locations.  The commission is 

separately but simultaneously proposing the repeal of current §45.107, Advertising of Alcoholic 

Beverages by Private Clubs. 

 

Alcoholic Beverage Code §25.09 and §28.06 authorize the commission to allow certain on-

premises permittees to possess and use certain alcoholic beverages for cooking purposes that 

they are not allowed to sell.  Proposed new §45.107 implements these provisions of the 

Alcoholic Beverage Code by setting forth safeguards to assure that products for sale and 

products for cooking only are separately maintained. 

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that proposed new §45.107 will be in effect, there will be 

no impact on state or local government.  

 

Proposed new §45.107 will have no fiscal or regulatory impact on micro-businesses and small 

businesses or persons regulated by the commission. There is no anticipated negative impact on 

local employment.  

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that proposed new §45.107 will be in effect, the public 

will benefit because permittees will have a clearer understanding of how to lawfully use 

alcoholic beverages for cooking purposes that they could not otherwise possess on premises.  

The permittee’s patrons will benefit by having access to a wider variety of cooked dishes.  

 

Comments on proposed new §45.107 may be submitted in writing to Martin Wilson, Assistant 

General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 

78711-3127, or by facsimile transmission to (512) 206-3280.  They may also be submitted 

electronically through the commission’s public website at 

http://www.tabc.state.tx.us/laws/proposed_rules.asp.  Comments will be accepted for 30 days 

following publication in the Texas Register.   

 

The staff of the commission will hold a public hearing to receive oral comments on September 

29, 2010 in the Commission Meeting Room on the first floor of the commission’s headquarters 

at 5806 Mesa Drive in Austin, Texas.  The public hearing will begin at 9:30 a.m.  Open 

discussion will not be permitted and staff will not respond to comments at the public hearing.  

The commission’s response to comments received at the public hearing will be in the adoption 

preamble.  Persons with disabilities who plan to attend this hearing and who may need auxiliary 

aids or services (such as interpreters for persons who are deaf, hearing impaired readers, large 

print, or Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 

206-3259 (fax), or (512) 206-3270 (TDD), at least three days prior to the meeting so that 

appropriate arrangements can be made. 

 



The proposed new section is authorized by Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code, and Alcoholic 

Beverage Code §§25.09 and 28.06, which authorize the commission to adopt rules on the use of 

certain alcoholic beverages for cooking purposes only. 

 

The proposed new section affects Alcoholic Beverage Code §§5.31, 25.09 and 28.06. 

 

§45.107.  Alcoholic Beverages Utilized for Cooking Purposes at On-Premise Locations.  

 

  (a) Wine and Beer On-Premises Retailers. 

 (1) This subsection is promulgated pursuant to Alcoholic Beverage Code §25.09. 

 (2) Any alcoholic beverage that is in excess of 17 percent alcohol by volume and is 

used by wine and beer on-premises retailers for cooking purposes must be individually labeled as 

“For Cooking Use Only”. 

 (3) All alcoholic beverages in excess of 17 percent alcohol by volume used by wine 

and beer on-premises retailers for cooking purposes must be stored separately from alcoholic 

beverages that are legal for sale on the premises by such retailers.  

 (4) No alcoholic beverage in excess of 17 percent alcohol by volume that is 

designated by wine and beer on-premises retailers for cooking purposes may be sold, served or 

consumed in liquid form by staff or customers of the retailer.  

 (5) All receipts for the purchase by wine and beer on-premises retailers of alcoholic 

beverages in excess of 17 percent alcohol by volume must be retained on the premises until the 

bottle is empty and disposed of.  

  (b) Mixed Beverage Permittees. 

 (1) This subsection is promulgated pursuant to Alcoholic Beverage Code §28.06. 

 (2) Alcoholic beverages used for cooking purposes may be purchased from, tax 

stamped by and invoiced by a Local Distributor’s Permittee or may be purchased at retail from a 

licensed retailer. Alcoholic beverages purchased at retail without a tax stamp may not be served 

or sold in liquid form. 

 (3) An alcoholic beverage purchased for cooking purposes at retail without a tax 

stamp must be individually labeled as “For Cooking Use Only”. 

 (4) All alcoholic beverages purchased for cooking purposes at retail without a tax 

stamp must be stored separately from alcoholic beverages purchased from, tax stamped by and 

invoiced by a Local Distributor’s Permittee.  

 (5) Alcoholic beverages purchased for cooking purposes at retail without a tax stamp 

may not be sold, served or consumed in liquid form by staff or customers.  

 (6) All receipts for the purchase of alcoholic beverages purchased for cooking 

purposes at retail without a tax stamp must be retained on the premises until the bottle is empty 

and disposed of. 



 
 
 
 
 

Attachment 13 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 

Approval to Publish Proposed Repeal of Rule 
§45.108, Restrictions to the Use of Brand Names 

and Insignia by Industry 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



PROPOSED REPEAL     RULE REVIEW 

The Texas Alcoholic Beverage Commission (commission), proposes the repeal of §45.108, 

Restrictions to the Use of Brand Names and Insignia by Industry. 

 

Section 45.108 was reviewed under Government Code §2001.039, which requires that each state 

agency review and consider for readoption each rule adopted by that agency. The commission 

has determined that the reasons for initially adopting the rule continue to exist.  However, the 

commission believes that issues regarding the use of brand names and insignia currently 

addressed in §45.108 should be consolidated with similar issues in §45.112, which is being 

amended in a separate but simultaneous proceeding.  Therefore, the commission has determined 

that §45.108 should be repealed. 

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed repeal will be in effect, there will be no 

impact on state or local government.  

 

The proposed repeal will have no fiscal or regulatory impact on micro-businesses and small 

businesses or persons regulated by the commission. There is no anticipated negative impact on 

local employment. 

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed repeal will be in effect, the public will 

benefit because issues related to use of brand names and insignia will be clarified and 

consolidated within a broader amended §45.112, relating to Use of Brand Names and Insignia 

Restricted. 

 

Comments on the proposed repeal may be submitted in writing to Martin Wilson, Assistant 

General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 

78711-3127, or by facsimile transmission to (512) 206-3280.  They may also be submitted 

electronically through the commission’s public website at 

http://www.tabc.state.tx.us/laws/proposed_rules.asp.  Comments will be accepted for 30 days 

following publication in the Texas Register.   

 

The staff of the commission will hold a public hearing to receive oral comments on September 

29, 2010 in the Commission Meeting Room on the first floor of the commission’s headquarters 

at 5806 Mesa Drive in Austin, Texas.  The public hearing will begin at 9:30 a.m.  Open 

discussion will not be permitted and staff will not respond to comments at the public hearing.  

The commission’s response to comments received at the public hearing will be in the adoption 

preamble.  Persons with disabilities who plan to attend this hearing and who may need auxiliary 

aids or services (such as interpreters for persons who are deaf, hearing impaired readers, large 

print, or Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 

206-3259 (fax), or (512) 206-3270 (TDD), at least three days prior to the meeting so that 

appropriate arrangements can be made. 

 



The proposed repeal is authorized by Alcoholic Beverage Code §5.31, which grants authority to 

prescribe rules necessary to carry out the provisions of the Code, Alcoholic Beverage Code 

§108.03, which authorizes the commission to adopt rules relating to alcoholic beverage 

advertising, and Government Code §2001.039, which requires an agency to periodically review 

its rules to determine if the need for them continues to exist. 

 

The proposed repeal affects Alcoholic Beverage Code §§5.31, 102.07 and 108.03, and 

Government Code §2001.039. 

 

§45.108.  Restrictions to the Use of Brand Names and Insignia by Industry. 

 

  (a) This section is promulgated pursuant to the Alcoholic Beverage Code, §108.03.   

  (b) Advertising of alcoholic beverages on caps, regalia or uniforms worn by employees of 

manufacturers, distributors, distilleries, or wineries or by a participant in any game, sport, 

athletic contest or revue, when said participant is sponsored by a manufacturer, distributor, 

distiller, or winery shall be limited to the firm name and address of said manufacturer, 

distributor, distiller, or winery and the brand names and slogans which appear on the container 

labels for such alcoholic beverages which have been approved by the administrator. 



 
Attachment 14 

 
 
 
 
 
 
 
 
 
  
 
 
 
 

 
Approval to Publish Proposed Amendment to 

Rule §45.112, Use of Brand Names and Insignia 
Restricted 

 
 
 
 
 
 
 
 
 
 
 
 
 



PROPOSED AMENDMENT     RULE REVIEW 

 

The Texas Alcoholic Beverage Commission (commission), proposes an amendment to §45.112, 

Use of Brand Names and Insignia Restricted. 

 

Section 45.112 was reviewed under Government Code §2001.039, which requires that each state 

agency review and consider for readoption each rule adopted by that agency. The commission 

has determined that the reasons for initially adopting the rule continue to exist. In a separate but 

simultaneous proceeding, §45.108, Restrictions to the Use of Brand Names and Insignia by 

Industry, was similarly reviewed under Government Code §2001.039.  The commission in that 

proceeding has determined that the reasons for adopting §45.108 continue to exist, but that it 

should be repealed and the matters formerly addressed in §45.108 should now be addressed in 

§45.112. 

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed amendment will be in effect, there will 

be no impact on state or local government. 

 

The proposed amendment will have no fiscal or regulatory impact on micro-businesses and small 

businesses or persons regulated by the commission. There is no anticipated negative impact on 

local employment. 

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed amendment will be in effect, the public 

will benefit because restrictions on the use of brand names and insignia will be clarified and 

addressed in one rule. 

 

Comments on the proposed amendment may be submitted in writing to Martin Wilson, Assistant 

General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 

78711-3127, or by facsimile transmission to (512) 206-3280.  They may also be submitted 

electronically through the commission’s public website at 

http://www.tabc.state.tx.us/laws/proposed_rules.asp.  Comments will be accepted for 30 days 

following publication in the Texas Register. 

 

The staff of the commission will hold a public hearing to receive oral comments on September 

29, 2010 in the Commission Meeting Room on the first floor of the commission’s headquarters 

at 5806 Mesa Drive in Austin, Texas.  The public hearing will begin at 9:30 a.m.  Open 

discussion will not be permitted and staff will not respond to comments at the public hearing.  

The commission’s response to comments received at the public hearing will be in the adoption 

preamble.  Persons with disabilities who plan to attend this hearing and who may need auxiliary 

aids or services (such as interpreters for persons who are deaf, hearing impaired readers, large 

print, or Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 

206-3259 (fax), or (512) 206-3270 (TDD), at least three days prior to the meeting so that 

appropriate arrangements can be made. 



 

Martin Wilson, Assistant General Counsel of the Texas Alcoholic Beverage Commission, 

certifies that the proposed amendment has been reviewed by legal counsel and found to be within 

the agency’s authority to adopt. 

 

The proposed amendment is authorized by Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code, Alcoholic 

Beverage Code §108.03, which authorizes the commission to adopt rules relating to alcoholic 

beverage advertising, and Government Code §2001.039, which requires an agency to 

periodically review its rules to determine if the need for them continues to exist. 

 

The proposed amendment affects Alcoholic Beverage Code §§5.31, 102.07 and 108.03, and 

Government Code §2001.039. 

 

§45.112. Use of Brand Names and Insignia by Industry Restricted. 

 

  (a) This section is promulgated pursuant to the Alcoholic Beverage Code, §102.07 and 

§108.03. 

  (b) Advertising of an alcoholic beverage on caps, regalia or uniforms worn by an employee 

of a manufacturer, distributor, distiller or winery, shall be limited to:  

 (1) the name and address of the manufacturer, distributor, distiller or winery; and  

 (2) the brand names, logos and slogans that appear on the container labels approved 

by the administrator for such alcoholic beverage. 

  (c) Advertising of an alcoholic beverage on caps, regalia or uniforms worn by a participant 

in any game, sport, athletic contest or revue, when the participant is sponsored by a 

manufacturer, distributor, distiller or winery, shall be limited to: 

 (1) the name and address of the manufacturer, distributor, distiller or winery; and  

 (2) the brand names, logos and slogans that appear on the container labels approved 

by the administrator for such alcoholic beverage. 

  (d) (b) Business cards and stationery bearing brand insignia may be used by licensees 

and permittees who are not holders of licenses and permits, except holders of retail licensees 

licenses and permittees permits. Such business cards and stationery may contain:  

 (1) the name and address of the user;, 

 (2) the name and address of the firm represented;, 

 (3) the brand insignia of any alcoholic beverage which the firm represented or the 

user is licensed to sell;, and 

 (4) any other logan, slogan or trademark that which appears on the approved label for 

on such alcoholic beverage, or which slogan or trademark has otherwise been approved by the 

administrator.  

  (c) Menu cards, folders, or sheets advertising beer, ale, or malt liquor may be furnished to 

holders of retail licenses and permits by other license and permit holders, but such menu cards, 

folders, or sheets, at the time of their delivery to the retailer, shall be entirely blank as to any 



listing of food or drink items sold or offered for sale by the retailer. The cost of listings on the 

menu cards, folders, or sheets, food and drink items offered for sale by the retailer shall not be 

borne by any license or permit holder who is authorized by the code to sell beer, ale, or malt 

liquor to holders of retail licenses and permits.  

  (e)(d) Advertising of alcoholic beverages on the equipment, service or delivery vehicles of a 

member of the manufacturing or wholesale tiers shall be limited to the brand names or logos 

insignia of the alcoholic beverages sold or represented by the manufacturer, local distributor or 

wholesaler, firm names and addresses of the manufacturer, local distributor or wholesaler, 

owners of the vehicles or equipment and such slogans as have been approved by the 

administrator. 

  (f) A retail employee may not purchase from an upper-tier member any cap, regalia or 

uniform that advertises an alcoholic beverage, nor may an upper-tier member provide such 

material to a retail employee with or without charge. A retail employee may wear a cap, regalia 

or uniform that advertises an alcoholic beverage, but must obtain these items from a source that 

is not an upper-tier member. 

  (g) Menu cards, folders or sheets advertising beer, ale or malt liquor may be furnished to a 

holder of a retail license or permit by an upper-tier member, if such menu cards, folders or 

sheets, at the time of their delivery to the retailer, do not list any food or drink item offered for 

sale by the retailer. The holder of the retail license or permit shall bear all costs of listing any 

such food or drink item on the menu cards, folders or sheets.  

 

CLEAN VERSION 

 

§45.112.  Use of Brand Names and Insignia by Industry. 

 

  (a) This section is promulgated pursuant to Alcoholic Beverage Code §§102.07 and 108.03.   

  (b) Advertising of an alcoholic beverage on caps, regalia or uniforms worn by an employee 

of a manufacturer, distributor, distiller or winery, shall be limited to:  

 (1) the name and address of the manufacturer, distributor, distiller or winery; and  

 (2) the brand names, logos and slogans that appear on the container labels approved 

by the administrator for such alcoholic beverage. 

  (c) Advertising of an alcoholic beverage on caps, regalia or uniforms worn by a participant 

in any game, sport, athletic contest or revue, when the participant is sponsored by a 

manufacturer, distributor, distiller or winery, shall be limited to: 

 (1) the name and address of the manufacturer, distributor, distiller or winery; and  

 (2) the brand names, logos and slogans that appear on the container labels approved 

by the administrator for such alcoholic beverage. 

  (d) Business cards and stationery bearing brand insignia may be used by licensees and 

permittees who are not retail licensees and permittees. Such business cards and stationery may 

contain: 



 (1) the name and address of the user; 

 (2) the name and address of the firm represented;  

 (3) the brand insignia of any alcoholic beverage which the firm represents or the user 

is licensed to sell; and  

 (4) any other logo, slogan or trademark that appears on the approved label for such 

alcoholic beverage, or which slogan or trademark has otherwise been approved by the 

administrator.  

  (e) Advertising of alcoholic beverages on the equipment, service or delivery vehicles of a 

member of the manufacturing or wholesale tiers shall be limited to the brand names or logos of 

the alcoholic beverages sold or represented by the manufacturer, local distributor or wholesaler, 

firm names and addresses of the manufacturer, local distributor or wholesaler, and such slogans 

as have been approved by the administrator.  

  (f) A retail employee may not purchase from an upper-tier member any cap, regalia or 

uniform that advertises an alcoholic beverage, nor may an upper-tier member provide such 

material to a retail employee with or without charge. A retail employee may wear a cap, regalia 

or uniform that advertises an alcoholic beverage, but must obtain these items from a source that 

is not an upper-tier member. 

  (g) Menu cards, folders or sheets advertising beer, ale or malt liquor may be furnished to a 

holder of a retail license or permit by an upper-tier member, if such menu cards, folders or 

sheets, at the time of their delivery to the retailer, do not list any food or drink item offered for 

sale by the retailer. The holder of the retail license or permit shall bear all costs of listing any 

such food or drink item on the menu cards, folders or sheets. 
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Approval to Publish Proposed Amendment to 
Rule §45.120, Co-Packing of Liquor 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



PROPOSED AMENDMENT     RULE REVIEW 

 

The Texas Alcoholic Beverage Commission (commission), proposes an amendment to §45.120, 

Co-Packaging of Liquor. 

 

Section 45.120 was reviewed under Government Code §2001.039, which requires that each state 

agency review and consider for readoption each rule adopted by that agency. The commission 

has determined that the reasons for initially adopting the rule continue to exist, but that the rule 

should be amended. 

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed amendment will be in effect, there will 

be no impact on state or local government. 

 

The proposed amendment will have no fiscal or regulatory impact on micro-businesses and small 

businesses or persons regulated by the commission. There is no anticipated negative impact on 

local employment. 

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed amendment will be in effect, the public 

will benefit because statutory restrictions regarding co-packaging of liquor will be clarified. 

 

Comments on the proposed amendment may be submitted in writing to Martin Wilson, Assistant 

General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 

78711-3127, or by facsimile transmission to (512) 206-3280.  They may also be submitted 

electronically through the commission’s public website at 

http://www.tabc.state.tx.us/laws/proposed_rules.asp.  Comments will be accepted for 30 days 

following publication in the Texas Register. 

 

The staff of the commission will hold a public hearing to receive oral comments on September 

29, 2010 in the Commission Meeting Room on the first floor of the commission’s headquarters 

at 5806 Mesa Drive in Austin, Texas.  The public hearing will begin at 9:30 a.m.  Open 

discussion will not be permitted and staff will not respond to comments at the public hearing.  

The commission’s response to comments received at the public hearing will be in the adoption 

preamble.  Persons with disabilities who plan to attend this hearing and who may need auxiliary 

aids or services (such as interpreters for persons who are deaf, hearing impaired readers, large 

print, or Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 

206-3259 (fax), or (512) 206-3270 (TDD), at least three days prior to the meeting so that 

appropriate arrangements can be made. 

 

The proposed amendment is authorized by Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code and Government 

Code §2001.039, which requires an agency to periodically review its rules to determine if the 

need for them continues to exist. 



 

The proposed amendment affects Alcoholic Beverage Code §§5.31 and 102.07, and Government 

Code §2001.039. 

 

§45.120.  Co-Packaging of Liquor. 

 

  (a) "Co-packs" are defined by Texas This section relates to Alcoholic Beverage Code, 

§102.07(a)(5)., as those  

(b) As used in this section: 

 (1) "Co-pack" means a package: 

  (A) originally bundled and supplied by a distiller, brewer, rectifier, wholesaler, 

class B wholesaler, winery or wine bottler (or an agent, employee or servant of such); 

  (B) containing an alcoholic beverages packaged in combination with other 

items if beverage and another item; 

  (C) where the package is designed to be delivered intact to the ultimate 

consumer; and  

  (D) where the additional items have no value or benefit to the retailer other 

than that of having the potential of attracting purchases and promoting sales. 

 (2) “Naked bottle” means an alcoholic beverage sold by a wholesaler that is similar in 

all regards to the alcoholic beverage contained in a co-pack sold by that wholesaler, except that it 

is not packaged with any other item. 

  (c)(b) If any alcoholic beverage is sold by a wholesaler as a "co-pack", a no retailer may not 

separate any the other packaged item from the package and may not sell it in by any way other 

means other than as the way it was originally packaged when received by the retailer. 

  (d) In order to demonstrate that a non-alcoholic beverage item in a co-pack has no unlawful 

value or benefit to the retailer, a retailer must price and sell a co-pack at a cost/price differential 

not to exceed the cost/price differential at which the retailer prices and sells a naked bottle 

received from the same wholesaler. 

  (e) Nothing in this section shall preclude a supplier from differentiating in the price of a 

naked bottle and co-pack during the packaging phase of a co-pack by adding cost to the co-pack 

and increasing the baseline price of the co-pack offered to wholesalers. 

  (f) A retailer may not be forced, induced or persuaded to purchase a prescribed number of 

co-packs in order to purchase naked bottles, nor may a retailer be forced, induced or persuaded to 

purchase a prescribed number of naked bottles in order to purchase co-packs. 

 

CLEAN-VERSION 

 

§45.120.  Co-Packaging of Liquor. 

 

  (a) This section relates to Alcoholic Beverage Code §102.07(a)(5).  

  (b) As used in this section: 



 (1) "Co-pack" means a package: 

  (A) originally bundled and supplied by a distiller, brewer, rectifier, wholesaler, 

class B wholesaler, winery or wine bottler (or an agent, employee or servant of such); 

  (B) containing an alcoholic beverage and another item; 

  (C) where the package is designed to be delivered intact to the ultimate 

consumer; and 

  (D)  where the additional items have no value or benefit to the retailer other 

than that of having the potential of attracting purchases and promoting sales. 

 (2) “Naked bottle” means an alcoholic beverage sold by a wholesaler that is similar in 

all regards to the alcoholic beverage contained in a co-pack sold by that wholesaler, except that it 

is not packaged with any other item. 

  (c) If any alcoholic beverage is sold by a wholesaler as a co-pack, a retailer may not separate 

any item from the package and may not sell it in any way other than as it was originally 

packaged when received by the retailer. 

  (d) In order to demonstrate that a non-alcoholic beverage item in a co-pack has no unlawful 

value or benefit to the retailer, a retailer must price and sell a co-pack at a cost/price differential 

not to exceed the cost/price differential at which the retailer prices and sells a naked bottle 

received from the same wholesaler. 

  (e) Nothing in this section shall preclude a supplier from differentiating in the price of a 

naked bottle and co-pack during the packaging phase of a co-pack by adding cost to the co-pack 

and increasing the baseline price of the co-pack offered to wholesalers. 

  (f) A retailer may not be forced, induced or persuaded to purchase a prescribed number of 

co-packs in order to purchase naked bottles, nor may a retailer be forced, induced or persuaded to 

purchase a prescribed number of naked bottles in order to purchase co-packs. 
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Approval to Publish Proposed Amendment to 
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PROPOSED AMENDMENT 

 

The Texas Alcoholic Beverage Commission (commission), proposes an amendment to §45.121, 

relating to Credit Restrictions and Delinquent List for Liquor.  The amendment changes the 

publication dates for the commission’s Delinquent List. 

 

In adopting this section in 2009, the commission indicated that it would periodically review it 

and shorten the time allowed from the end of the reporting period to the date of publication of the 

Delinquent List.  The effect of the proposed amendment is to give delinquent retailers two fewer 

days to pay a delinquent bill before their names appear on the Delinquent List.  When a retailer’s 

name appears on the Delinquent List, all wholesalers are on notice that they may not sell any 

liquor to that retailer until the delinquent account is paid in full, pursuant to Alcoholic Beverage 

Code §102.32(d). 

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed amendment will be in effect, there will 

be no impact on state or local government.  

 

There will be no fiscal or regulatory impact on micro-businesses and small businesses or persons 

regulated by the commission. There is no anticipated negative impact on local employment.  

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years the proposed amendment is in effect, the public will 

benefit from adoption of the amendment because the regulatory scheme established in the Code 

to encourage prompt payment of bills will be further promoted.  This regulatory scheme is 

designed to protect the three-tier system, whereby the interests of retailers and wholesalers are 

distinguished and protected. 

 

Comments on the proposed amendment may be submitted in writing to Martin Wilson, Assistant 

General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 

78711-3127, or by facsimile transmission to (512) 206-3280.  They may also be submitted 

electronically through the commission’s public website at 

http://www.tabc.state.tx.us/laws/proposed_rules.asp.  Comments will be accepted for 30 days 

following publication in the Texas Register.  Comments are specifically invited on whether the 

reasons for adopting the rule continue to exist. 

   

The staff of the commission will hold a public hearing to receive oral comments on September 

29, 2010 in the Commission Meeting Room on the first floor of the commission’s headquarters 

at 5806 Mesa Drive in Austin, Texas.  The public hearing will begin at 9:30 a.m.  Open 

discussion will not be permitted and staff will not respond to comments at the public hearing.  



The commission’s response to comments received at the public hearing will be in the adoption 

preamble.  Persons with disabilities who plan to attend this hearing and who may need auxiliary 

aids or services (such as interpreters for persons who are deaf, hearing impaired readers, large 

print, or Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 

206-3259 (fax), or (512) 206-3270 (TDD), at least three (3) days prior to the meeting so that 

appropriate arrangements can be made. 

 

The proposed amendment is authorized by Texas Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code, Texas Alcoholic 

Beverage Code §102.32(f), which authorizes the commission to adopt rules to give effect to that 

section of the Code, and Government Code §2001.039, which requires an agency to periodically 

review its rules to determine if the need for them continues to exist. 

 

The proposed amendment affects Alcoholic Beverage Code §§5.31, and 102.32, and 

Government Code §2001.039. 

 

§45.121.  Credit Restrictions and Delinquent List for Liquor. 

 

  (a) Purpose.  This rule implements §§102.32, 11.61(b)(2), and 11.66 of the Texas Alcoholic 

Beverage Code (Code). 

  (b) Definitions. 

 (1) Alcoholic beverage--As used in this section includes only liquor, as that term is 

defined in §1.04 of the Code. 

 (2) Cash equivalent--A financial transaction or instrument that is not conditioned on 

the availability of funds upon presentment, including , money order, cashier's check, certified 

check or completed electronic funds transfer.   

 (3) Delinquent payment--A financial transaction or instrument that fails to provide 

payment in full or is returned to the Seller as unpaid for any reason, on or before the day it is 

required to be paid by §102.32(c) of the Code. 

 (4) Event--A financial transaction or instrument that fails to provide payment to a 

Retailer and results in a Retailer making one or more delinquent payments to one or more 

Sellers. 

 (5) Incident--A single delinquent payment. 

 (6) Retailer--A package store permittee, wine only package store permittee, private 

club permittee, private club exemption certificate permittee, mixed beverage permittee, or other 

retailer, and their agents, servants and employees. 

 (7) Seller--A wholesaler, class B wholesaler, winery, wine bottler, or local distributor 

and their agents, servants and employees. 

  (c) Invoices.  A delivery of alcoholic beverages by a Seller, to a Retailer, must be 

accompanied by an invoice of sale showing the name and permit number of the Seller and the 



Retailer, a full description of the alcoholic beverages, the price and terms of sale, and the place 

and date of delivery.   

 (1) The Seller’s copy of the invoice must be signed by the Retailer to verify receipt of 

alcoholic beverages and accuracy of invoice.  

 (2) The Seller and Retailer must retain invoices in compliance with the requirements 

of §206.01 of the Code. 

 (3) Invoices may be created, signed and retained in an electronic or internet based 

inventory system, and may be retained on or off the licensed premise. 

  (d) Delinquent Payment Violation.  A Retailer who makes a delinquent payment to a Seller 

for the delivery of alcoholic beverages violates this section unless an exception applies.   

 (1) A Retailer who violates this section must pay a delinquent amount, and a Seller 

may accept payment, only in cash or cash equivalent financial transaction or instrument. 

 (2) A Retailer whose permit or license expires or is cancelled for cause, voluntarily 

cancelled, expires, suspended or placed in suspension while on the delinquent list will be 

disqualified from applying for or being issued an original or renewal permit or license until all 

delinquent payments are satisfied.  For purposes of this section, the Retailer includes all persons 

who were owners, officers, directors and shareholders of the Retailer at the time the delinquency 

occurred. 

  (e) Reporting Violation and Payment; Failure to Report.   

 (1) A report of a violation or payment must be submitted electronically to the 

commission on the commission’s web based reporting system at www.tabc.state.tx.us 

 (2) A Seller who cannot access the commission’s web based reporting system must 

either: 

  (A) submit a request for exception to submit reports by paper; or 

  (B) contract with another seller or service provider to make electronic reports 

on behalf of the Seller. 

 (3) All reports of violations or payment under this subsection must be made to the 

commission on or before the date the delinquent list is published.  

 (4) A Seller who fails to report a violation or a payment as required by this subsection 

is in violation of this section. 

  (f) Prohibited Sales and Delivery.   

 (1) Sellers are prohibited from selling or delivering alcoholic beverages to any 

licensed location of a Retailer who appears on the commission’s Delinquent List from the date 

the violation appears on the Delinquent List until the Release Date on the Delinquent List, or 

until the Retailer no longer appears on the Delinquent List. 

 (2) A sale or delivery of alcoholic beverages prohibited by this section is a violation 

of this section. 

  (g) Prohibited Purchase or Acceptance.   

 (1) A Retailer who violates subsection (d) of this section is prohibited from 

purchasing or accepting delivery of alcoholic beverages from any source at to any of Retailer’s 

licensed locations from the date any violation occurs until all delinquent payment are paid in full.  



 (2) A prohibited purchase or acceptance of a delivery of alcoholic beverages is a 

violation of this section. 

  (h) Exception.  A Retailer who wishes to dispute a violation of this section or inclusion on 

the commission’s Delinquent List, based on a good faith dispute between the Retailer and the 

Seller may submit a detailed electronic or paper written statement with the commission with an 

electronic or paper copy to the Seller explaining the basis of the dispute. 

 (1) The written statement must be submitted with documents and/or other records 

tending to support the Retailer's dispute, which may include: 

  (A)  a copy of the front and back of the cancelled check of Retailer showing 

endorsement and deposit by Seller; 

  (B)  bank statement or records of bank showing funds were available in the 

account of Retailer on the date the check was delivered to Seller; and 

  (C)  bank statement or records showing: 

   (i) bank error or circumstances beyond the control of Retailer caused 

the check to be returned to Seller unpaid, or 

  (D)  bank statement or records showing  (ii) the check cleared Retailer's 

account and funds were withdrawn from Retailer's account in the amount of the check.  

 (2) A disputed delinquent payment will not be removed from the delinquent list until 

documents and/or other records tending to support the Retailer's dispute are submitted to the 

commission. 

 (3)  The Retailer must immediately submit an electronic notice of resolution of a 

dispute to the commission under this subsection. 

(i) Penalty for Violation.  An action to cancel or suspend a permit or license may be initiated 

under §11.61(b)(2) of the Code for one or more violations of this section.  The commission may 

consider whether the violation(s) is/are the result of an event or incident when init iating an action 

under this subsection. 

  (j) Delinquent List. 

 (1) The Delinquent List is published bi-monthly on the commission’s public web site 

at http://www.tabc.state.tx.us.  An interested person may receive the Delinquent List by 

electronic mail each date the Delinquent List is published by registering for this service online.   

 (2) The Delinquent List will be published the 3
rd

 5
th

 day of the month for purchases 

made from the 1st to the 15th day of the preceding month, for which payment was not made on 

or before the 25
th
 day of the preceding month.  The Delinquent List will be published the 18

th
 

20
th

 day of the month for purchases made between the 16th and the last day of the preceding 

month for which payment was not made on or before the 10th day of the month. 

 (3) The Delinquent List is effective at 12:01 A.M. on the date of publication. 

 (4) The Delinquent List is updated hourly to reflect reports of payments submitted.    

  (k) Calculation of Time. A due date under this section or §102.32(c) of the Code or the 

publication date of the Delinquent List that would otherwise fall on a Saturday, Sunday or a state 

or federal holiday, will be the next regular business day.  A payment sent by U.S. postal service 

or other mail delivery service is deemed made on the date postmarked or proof of date delivered 

to the mail delivery service.  A payment hand delivered to an individual authorized to accept 

http://www.tabc.state.tx.us/


payment on behalf of the Seller is deemed made when the authorized individual takes possession 

of the payment. 

 

CLEAN VERSION 

 

§45.121.  Credit Restrictions and Delinquent List for Liquor. 

 

  (a) Purpose.  This rule implements §§102.32, 11.61(b)(2), and 11.66 of the Texas Alcoholic 

Beverage Code (Code). 

  (b) Definitions. 

 (1) Alcoholic beverage--As used in this section includes only liquor, as that term is 

defined in §1.04 of the Code. 

 (2) Cash equivalent--A financial transaction or instrument that is not conditioned on 

the availability of funds upon presentment, including , money order, cashier's check, certified 

check or completed electronic funds transfer.   

 (3) Delinquent payment--A financial transaction or instrument that fails to provide 

payment in full or is returned to the Seller as unpaid for any reason, on or before the day it is 

required to be paid by §102.32(c) of the Code. 

 (4) Event--A financial transaction or instrument that fails to provide payment to a 

Retailer and results in a Retailer making one or more delinquent payments to one or more 

Sellers. 

 (5)   Incident--A single delinquent payment. 

 (6)  Retailer--A package store permittee, wine only package store permittee, private 

club permittee, private club exemption certificate permittee, mixed beverage permittee, or other 

retailer, and their agents, servants and employees. 

 (7)  Seller--A wholesaler, class B wholesaler, winery, wine bottler, or local distributor 

and their agents, servants and employees. 

  (c) Invoices.  A delivery of alcoholic beverages by a Seller, to a Retailer, must be 

accompanied by an invoice of sale showing the name and permit number of the Seller and the 

Retailer, a full description of the alcoholic beverages, the price and terms of sale, and the place 

and date of delivery.   

 (1) The Seller’s copy of the invoice must be signed by the Retailer to verify receipt of 

alcoholic beverages and accuracy of invoice.  

 (2) The Seller and Retailer must retain invoices in compliance with the requirements 

of §206.01 of the Code. 

 (3) Invoices may be created, signed and retained in an electronic or internet based 

inventory system, and may be retained on or off the licensed premise. 

  (d) Delinquent Payment Violation.  A Retailer who makes a delinquent payment to a Seller 

for the delivery of alcoholic beverages violates this section unless an exception applies.   

 (1) A Retailer who violates this section must pay a delinquent amount, and a Seller 

may accept payment, only in cash or cash equivalent financial transaction or instrument. 



 (2) A Retailer whose permit or license expires or is cancelled for cause, voluntarily 

cancelled, suspended or placed in suspension while on the delinquent list will be disqualified 

from applying for or being issued an original or renewal permit or license until all delinquent 

payments are satisfied.  For purposes of this section, the Retailer includes all persons who were 

owners, officers, directors and shareholders of the Retailer at the time the delinquency occurred. 

  (e) Reporting Violation and Payment; Failure to Report.   

 (1) A report of a violation or payment must be submitted electronically to the 

commission on the commission’s web based reporting system at www.tabc.state.tx.us 

 (2) A Seller who cannot access the commission’s web based reporting system must 

either: 

  (A) submit a request for exception to submit reports by paper; or 

  (B) contract with another seller or service provider to make electronic reports 

on behalf of the Seller. 

 (3) All reports of violations or payment under this subsection must be made to the 

commission on or before the date the delinquent list is published.  

 (4) A Seller who fails to report a violation or a payment as required by this subsection 

is in violation of this section. 

  (f) Prohibited Sales and Delivery.   

 (1) Sellers are prohibited from selling or delivering alcoholic beverages to any 

licensed location of a Retailer who appears on the commission’s Delinquent List from the date 

the violation appears on the Delinquent List until the Release Date on the Delinquent List, or 

until the Retailer no longer appears on the Delinquent List. 

 (2) A sale or delivery of alcoholic beverages prohibited by this section is a violation 

of this section. 

  (g) Prohibited Purchase or Acceptance.   

 (1) A Retailer who violates subsection (d) of this section is prohibited from 

purchasing or accepting delivery of alcoholic beverages from any source at any of Retailer’s 

licensed locations from the date any violation occurs until all delinquent payment are paid in full.  

 (2) A prohibited purchase or acceptance of a delivery of alcoholic beverages is a 

violation of this section. 

  (h) Exception.  A Retailer who wishes to dispute a violation of this section or inclusion on 

the commission’s Delinquent List based on a good faith dispute between the Retailer and the 

Seller may submit a detailed electronic or paper written statement with the commission with an 

electronic or paper copy to the Seller explaining the basis of the dispute. 

 (1) The written statement must be submitted with documents and/or other records 

tending to support the Retailer's dispute, which may include: 

  (A)  a copy of the front and back of the cancelled check of Retailer showing 

endorsement and deposit by Seller; 

  (B)  bank statement or records of bank showing funds were available in the 

account of Retailer on the date the check was delivered to Seller; and 



  (C)  bank statement or records showing: 

   (i) bank error or circumstances beyond the control of Retailer caused 

the check to be returned to Seller unpaid, or 

   (ii) the check cleared Retailer's account and funds were withdrawn 

from Retailer's account in the amount of the check.  

 (2) A disputed delinquent payment will not be removed from the delinquent list until 

documents and/or other records tending to support the Retailer's dispute are submitted to the 

commission. 

 (3)  The Retailer must immediately submit an electronic notice of resolution of a 

dispute to the commission under this subsection. 

  (i) Penalty for Violation.  An action to cancel or suspend a permit or license may be initiated 

under §11.61(b)(2) of the Code for one or more violations of this section.  The commission may 

consider whether a violation is the result of an event or incident when initiating an action under 

this subsection. 

  (j) Delinquent List. 

 (1) The Delinquent List is published bi-monthly on the commission’s public web site 

at http://www.tabc.state.tx.us.  An interested person may receive the Delinquent List by 

electronic mail each date the Delinquent List is published by registering for this service online.   

 (2) The Delinquent List will be published the 3
rd

 day of the month for purchases 

made from the 1st to the 15th day of the preceding month, for which payment was not made on 

or before the 25th day of the preceding month.  The Delinquent List will be published the 18
th
 

day of the month for purchases made between the 16th and the last day of the preceding month 

for which payment was not made on or before the 10th day of the month. 

 (3) The Delinquent List is effective at 12:01 A.M. on the date of publication. 

 (4) The Delinquent List is updated hourly to reflect reports of payments submitted.    

  (k) Calculation of Time. A due date under this section or §102.32(c) of the Code or the 

publication date of the Delinquent List that would otherwise fall on a Saturday, Sunday or a state 

or federal holiday, will be the next regular business day.  A payment sent by U.S. postal service 

or other mail delivery service is deemed made on the date postmarked or proof of date delivered 

to the mail delivery service.  A payment hand delivered to an individual authorized to accept 

payment on behalf of the Seller is deemed made when the authorized individual takes possession 

of the payment. 

http://www.tabc.state.tx.us/


CHANGE TO PROPOSED §45.121(b)(6) 

Add a new sentence at the end ofparagraph (6), so that it will now read: 

(b) Definitions. 

(6) Retailer-A package store permittee, wine only package store 
permittee, private club permittee, private club exemption certificate 
permittee, mixed beverage permittee, or other retailer, and their agents, 
servants and employees. For purposes of this section, a winery permittee, 
and its agents, servants and employees, is a retailer as to any alcoholic 
beverage purchased from a seller for resale to ultimate consumers. 
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PROPOSED AMENDMENT 

 

The Texas Alcoholic Beverage Commission (commission), proposes an amendment to §45.131, 

relating to Payment Regulation for Malt Beverages.  The proposed amendment clarifies that the 

commission can seek sanctions after a single violation of the section. 

 

The effect of the proposed amendment is to remove language in the current section that appears 

to restrict the commission’s enforcement authority.   

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years that the proposed amendment will be in effect, there will 

be no impact on state or local government.  

 

There will be no fiscal or regulatory impact on micro-businesses and small businesses or persons 

regulated by the commission. There is no anticipated negative impact on local employment.  

 

Dexter K. Jones, Director of the Compliance and Marketing Practices Division, has determined 

that for each year of the first five years the proposed amendment is in effect, the public will 

benefit from adoption of the amendment because the regulatory scheme established in the Code 

to encourage prompt payment of bills will be further promoted.  This regulatory scheme is 

designed to protect the three-tier system, whereby the interests of retailers and wholesalers are 

distinguished and protected. 

 

Comments on the proposed amendment may be submitted in writing to Martin Wilson, Assistant 

General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 

78711-3127, or by facsimile transmission to (512) 206-3280.  They may also be submitted 

electronically through the commission’s public website at 

http://www.tabc.state.tx.us/laws/proposed_rules.asp.  Comments will be accepted for 30 days 

following publication in the Texas Register.  Comments are specifically invited on whether the 

reasons for adopting the rule continue to exist. 

 

The staff of the commission will hold a public hearing to receive oral comments on September 

29, 2010 in the Commission Meeting Room on the first floor of the commission’s headquarters 

at 5806 Mesa Drive in Austin, Texas.  The public hearing will begin at 9:30 a.m.  Open 

discussion will not be permitted and staff will not respond to comments at the public hearing.  

The commission’s response to comments received at the public hearing will be in the adoption 

preamble.  Persons with disabilities who plan to attend this hearing and who may need auxiliary 

aids or services (such as interpreters for persons who are deaf, hearing impaired readers, large 

print, or Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 



206-3259 (fax), or (512) 206-3270 (TDD), at least three (3) days prior to the meeting so that 

appropriate arrangements can be made. 

 

The proposed amendment is authorized by Texas Alcoholic Beverage Code §5.31, which grants 

authority to prescribe rules necessary to carry out the provisions of the Code, Texas Alcoholic 

Beverage Code §102.31(e), which authorizes the commission to adopt rules to give effect to that 

section of the Code, and Government Code §2001.039, which requires an agency to periodically 

review its rules to determine if the need for them continues to exist. 

 

The proposed amendment affects Alcoholic Beverage Code §§5.31, and 102.31, and 

Government Code §2001.039. 

 

§45.131.  Payment Regulations for Malt Beverages  

 

  (a) Purpose.  This rule implements §§102.31, 11.61(b)(2), 11.66, 28.12, 61.72 and 61.73 of 

the Texas Alcoholic Beverage Code (Code). 

  (b) Definitions. 

 (1) Cash equivalent--A financial transaction or instrument that is not conditioned on 

the availability of funds upon presentment, including, money order, cashier's check, certified 

check or completed electronic funds transfer.   

 (2) Cash payment--United States Currency and coins, or a cash equivalent financial 

transaction or instrument. 

 (3) Event--A financial transaction or instrument that fails to provide payment to a 

Retailer and results in one or more incidents to one or more Sellers. 

 (4) Incident--One financial transaction or instrument made by a Retailer that fails to 

provide payment in full for malt beverages delivered by a Seller to the Retailer. 

 (5) Malt beverages--Ale or malt liquor containing more than four percent of alcohol 

by weight and beer containing one-half of one percent or more of alcohol by volume and not 

more than four percent alcohol by weight. 

 (6) Retailer--A license or permit holder and their agents, servants and employees, 

authorized to sell malt beverages for on or off- premise consumption to an ultimate consumer. 

 (7) Seller--A general, local or branch distributor’s license holder, or a local 

distributor’s permit holder and their agents, servants, employees, or a subsidiary or affiliate, 

authorized to sell malt beverages to a retailer. 

  (c) Invoices.  A delivery of malt beverages by a Seller, to a Retailer, must be accompanied 

by an invoice of sale showing the name and permit number of the Seller and the Retailer, a full 

description of the malt beverages, the price, the place and date of delivery.   

 (1) The Seller’s copy of the invoice must be signed by the Retailer to verify receipt of 

malt beverages and accuracy of invoice and by the Seller to acknowledge payment was received 

on or before the delivery.  



 (2) The Seller and Retailer must retain invoices for four years from the date of 

delivery. 

 (3) Invoices may be created, signed and retained in an electronic or internet based 

inventory system, and may be retained on or off the licensed premise, as long as the records can 

be accessed from the licensed premise and made available to the commission during normal 

business hours. 

  (d) Cash Payment Violation.  A Retailer who fails to make a cash payment to a Seller for the 

delivery of malt beverages violates this section unless an exception applies.   

 (1) A Retailer who violates this section must pay the amount due, and a Seller may 

accept payment, only in cash or cash equivalent financial transaction or instrument. 

 (2) For purposes of this section, the Retailer includes all persons who are or were 

owners, officers, directors, managers or shareholders of the Retailer at the time a cash payment 

violation occurs. 

  (e) Reporting Violation and Payment; Failure to Report.   

 (1) A report of a violation must be submitted electronically on the forms provided on 

the commission’s web based reporting system at www.tabc.state.tx.us.  

 (2) A Seller who cannot access the commission’s web based reporting system must 

either: 

  (A) submit a request for exception to submit reports by paper; or 

  (B) contract with another seller or service provider to make electronic reports 

on behalf of the Seller. 

 (3) All reports of violations under this subsection must be made to the commission 

within two business days from the date the violation is discovered by the Seller.   

 (4) A Seller who fails to report a violation as required by this subsection is in 

violation of this section. 

  (f) Exception.  A Retailer who wishes to dispute a violation of this section, based on a good 

faith dispute between the Retailer and the Seller may submit supporting documents and a 

detailed written statement to the commission with a copy to the Seller explaining the basis of the 

dispute. 

 (1) The written statement must be submitted with documents and/or other records 

tending to support the Retailer's dispute, which may include: 

  (A) a copy of the front and back of the cancelled check of Retailer showing 

endorsement and deposit by Seller; 

  (B) bank statement or records of bank showing funds were available in the 

account of Retailer on the date the check was delivered to Seller; and 

  (C) bank statement or records showing: 

   (i) bank error or circumstances beyond the control of Retailer caused 

the check to be returned to Seller unpaid; or 

  (D) bank statement or records showing (ii) the check cleared Retailer's 

account and funds were withdrawn from Retailer's account in the amount of the check.  

 (2)  The Retailer must immediately submit a notice of resolution of a dispute to the 

commission under this subsection. 

http://www.tabc.state.tx.us/


  (g) Penalty for Violation.  An action to cancel or suspend a permit or license may be initiated 

under §§11.61, 28.12, 61.71, 61.73 or 61.74 of the Code for one or more repeat violations of this 

section.  The commission may consider whether a violation is the repeat violations are the result 

of an event or incident when initiating an action under this subsection. 

  (h) Calculation of Time.  Sundays and legal holidays are not counted in determining time 

periods under this section. 

 

CLEAN VERSION 

 

§45.131.  Payment Regulations for Malt Beverages.  

 

  (a) Purpose.  This rule implements §§102.31, 11.61(b)(2), 11.66, 61.72 and 61.73 of the 

Texas Alcoholic Beverage Code (Code). 

  (b) Definitions. 

 (1) Cash equivalent--A financial transaction or instrument that is not conditioned on 

the availability of funds upon presentment, including, money order, cashier's check, certified 

check or completed electronic funds transfer.   

 (2) Cash payment--United States Currency and coins, or a cash equivalent financial 

transaction or instrument. 

 (3) Event--A financial transaction or instrument that fails to provide payment to a 

Retailer and results in one or more incidents to one or more Sellers. 

 (4) Incident--One financial transaction or instrument made by a Retailer that fails to 

provide payment in full for malt beverages delivered by a Seller to the Retailer. 

 (5) Malt beverages--Ale or malt liquor containing more than four percent of alcohol 

by weight and beer containing one-half of one percent or more of alcohol by volume and not 

more than four percent alcohol by weight. 

 (6) Retailer--A license or permit holder and their agents, servants and employees, 

authorized to sell malt beverages for on or off premise consumption to an ultimate consumer. 

 (7) Seller--A general, local or branch distributor’s license holder, or a local 

distributor's permit holder and their agents, servants, employees, or a subsidiary or affiliate, 

authorized to sell malt beverages to a retailer. 

  (c) Invoices.  A delivery of malt beverages by a Seller, to a Retailer, must be accompanied 

by an invoice of sale showing the name and permit number of the Seller and the Retailer, a full 

description of the malt beverages, the price, the place and date of delivery.   

 (1) The Seller’s copy of the invoice must be signed by the Retailer to verify receipt of 

malt beverages and accuracy of invoice and by the Seller to acknowledge payment was received 

on or before the delivery.  

 (2) The Seller and Retailer must retain invoices for four years from the date of 

delivery. 



 (3) Invoices may be created, signed and retained in an electronic or internet based 

inventory system, and may be retained on or off the licensed premise, as long as the records can 

be accessed from the licensed premise and made available to the commission during normal 

business hours. 

  (d) Cash Payment Violation.  A Retailer who fails to make a cash payment to a Seller for the 

delivery of malt beverages violates this section unless an exception applies.   

 (1) A Retailer who violates this section must pay the amount due, and a Seller may 

accept payment, only in cash or cash equivalent financial transaction or instrument. 

 (2) For purposes of this section, the Retailer includes all persons who are or were 

owners, officers, directors, managers or shareholders of the Retailer at the time a cash payment 

violation occurs.  

  (e) Reporting Violation and Payment; Failure to Report.   

 (1) A report of a violation must be submitted electronically on the forms provided on 

the commission’s web based reporting system at www.tabc.state.tx.us. 

 (2) A Seller who cannot access the commission’s web based reporting system must 

either: 

  (A) submit a request for exception to submit reports by paper; or 

  (B) contract with another seller or service provider to make electronic reports 

on behalf of the Seller. 

 (3) All reports of violations under this subsection must be made to the commission 

within two business days from the date the violation is discovered by the Seller.   

 (4) A Seller who fails to report a violation as required by this subsection is in 

violation of this section. 

  (f) Exception.  A Retailer who wishes to dispute a violation of this section based on a good 

faith dispute between the Retailer and the Seller may submit supporting documents and a 

detailed written statement to the commission with a copy to the Seller explaining the basis of the 

dispute.  

 (1) The written statement must be submitted with documents and/or other records 

tending to support the Retailer's dispute, which may include: 

  (A) a copy of the front and back of the cancelled check of Retailer showing 

endorsement and deposit by Seller; 

  (B) bank statement or records of bank showing funds were available in the 

account of Retailer on the date the check was delivered to Seller; and 

  (C) bank statement or records showing: 

   (i) bank error or circumstances beyond the control of Retailer caused 

the check to be returned to Seller unpaid; or 

   (ii) the check cleared Retailer's account and funds were withdrawn 

from Retailer's account in the amount of the check.  

 (2) The Retailer must immediately submit a notice of resolution of a dispute to the 

commission under this subsection. 



  (g)  Penalty for Violation. An action to cancel or suspend a permit or license may be initiated 

under §§11.61, 28.12, 61.71, 61.73 or 61.74 of the Code for one or more violations of this 

section. The commission may consider whether a violation is the result of an event or incident 

when initiating an action under this subsection. 

  (h)  Calculation of Time.  Sundays and legal holidays are not counted in determining time 

periods under this section. 
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Comments by Jim Haire at TABC's 8-24-10 Commission Meeting 

I'm Jim Haire from Tyler and I volunteer to try to increase awareness of some of the lesser known but 

serious alcohol problems in Texas ranging from FASD to boating deaths. I appreciate the time and effort 

TABC has spent to increase awareness of fetal alcohol brain damage and I thank the Commissioners for taking 

time to listen to the public. 

I just want to share some information on two problems with the Texas alcohol business that you may not 

hear that much about. These are serious problems themselves but I think you will agree they both point to a 

deeper problem which is the industry's unacceptable level of influence in Texas. One is alcohol taxes and the 

other is Texas Parks & Wildlife's beer partnership, which recently technically expired.. 

First, regarding taxes, a few years back, the members of our State Tax Commission suggested a tax 

increase on alcohol in addition to cigarettes. Governor Perry's Tax Commission Chairman immediately rejected 

the idea and responded that increasing alcohol taxes would not be possible because in his terms "the alcoholic 

beverage industry has a controlling influence with the legislature" Obviously the Chairman had no idea a 

Commission member would repeat that to the press but he did. 

That does not leave much to the imagination, especially when you consider there has been no alcohol tax 

increase in over 25 years and when you consider the cost of alcohol abuse in Texas has about tripled since the 

last alcohol tax increase. State and local alcohol taxes as you know total about $3 Billion annually but alcohol's 

economic costs in Texas grew to about $21 Billion in 2007 based on figures from the Dept. of State Health 

Services in Exhibit No.1. Texans obviously have to subsidize the alcohol industry by making up much of the 

difference by paying higher taxes and insurance premiums. 

In fact, dividing alcohol sales into the last economic cost figure, you can see that for every one dollar in 

alcohol sales, there's over $1.50 in alcohol related damages. 

In TABC's Executive Summary of its Strategic Plan, TABC gives Texas alcohol taxes credit for 

financing schools, human services, etc. I don't think TABC considered alcohol's economic costs when making 

that statement. 

The other problem I want to briefly discuss is the partnership that was arranged between Texas Parks & 

Wildlife, our State's second largest law enforcement agency and Anheuser-Busch. In the attached Exhibit No.2 

you'll see 18 examples where this State agency violated its own written regulations, State laws and the public 

trust and still endangers the public with its over-the-top effort to please this politically powerful beer marketer. 

Of the 18 examples, one of the more significant was our State government providing $3 Million worth of 

Budweiser beer advertising each year focusing on boaters, hunters, etc. for the sum of $100,000 per year. 



Page 2 

No competing bids were ever allowed. Although the contract has expired, the influence apparently has not. 

As background, early in the relationship, Anheuser-Busch became upset over how TP&W addressed 

alcohol in a safe boating program, the beer marketer flew down to Austin and was given a voice in our State's 

safe boating programs. (Houston Chronicle) Here are some of the examples of how TP&W continues today to 

endanger Texans with beer friendly misinfonnation about water safety. 

1. After TP&W took over a safe boating program from LCRA, TP&W immediately made two changes. First, 

they began using the program to promote a boating tip pushed by Anheuser-Busch Nation-wide that you can 

safely drink and boat by just designating a driver. This strategy has been studied extensively by other States and 

several universities, all finding that drinking by boat passengers leads to just as many deaths as drinking by boat 

operators. TP&W has done no comparable research. If they had, they would see the danger is confirmed by their 

own records of boating deaths. While the State of Oregon was asking Anheuser-Busch to stop publicizing this 

boating tip because of the danger involved, Texas Parks & Wildlife started publicizing this message, listing it as 

the second principal in safe boating. 

The second change made by TP&W to their newly acquired LCRA safety program was to name an 

Anheuser Busch sponsored singer as spokesman for the safety program who's best known for his song about 

getting drunk before going fishing. (The Coast Guard told TP&W they would not be associated with the TP&W 

spokesman. 

2. The National Safety Council and the Red Cross say do not drink when swimming and skiing. TP&W, on the 

other hand, says you can drink when swimming and skiing, just drink responsibly. 

3. The Centers for Disease Control say do not drink when supervising children in the water. TP&W chooses to 

remain silent on this important safety message that would obviously cut into beer sales but could save the lives 

of young Texans. 

The two alcohol problems presented could not be more serious. One takes our money, the other almost 

certainly is leading to the unnecessary death and injury to Texans and their children on our waterways. There 

are more examples of the industry's excessive influence all around us but I think we've just accepted and grown 

accustomed to them. 

If you have any questions or disagree with any numbers presented, please let me know. I'll also be 

happy to provide any additional documentation	 you'd like. 

Thanks again for the work that TABC perfonns and I'd be happy to answer any questions. 

Jim Haire, 5801 Regents Row, Tyler, Texas 75703 (903) 561-9501 



From: "Broden, Amanda A" <Amanda.Broden@dshs.state.tx.us>
 
To: <jehaire@juno.com>
 
Date: Wed, 28 May 200816:09:34 -0500
 
Subject: FW: Economic Impact of Substance Abuse in Texas
 

Mr. Haire,
 
As we discussed, I am sending the updated 2007 costs for Table 1.1 found in the 2000 report.
 
These are estimated costs. I've also attached a slide that shows the economic impact in a pie
 
ch<;lrt version. I hope you find this useful; please let. me know if you have any additional
 
questions.
 

Amanda Broden
 
Government Affairs Unit
 
Department of State Health Services (DSHS)
 
512/458-7263 (phone)
 
512/458-7624 (fax)
 
amanda. broden@dshs.state.tx.us
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Treatment Services 

Prevention Services 

Medical Care 

Morbidity (lost productivity) 

Mortality (premature death) 

$885 
$166 

$1,031 

$14,598 

$6,285 
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Other Related Costs 

Direct Costs - Crime 
Direct Costs - social welfare adm & fIre 
destruction 
Direct Costs - MY crashes 
Indirect Costs (victims of crime, 
incaceration, 

crime careers) 

$4,636 

$205 

$514 

$4,306 

Special Disease Groups $773 
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Table 1.1	 ---------  -Ii 
Economic Costs of Alcohol and Drug Abuse in Texas, 2000 Drug' 

Amount ($ in millions) 

Type of Cost 

Total 

Treatme nt Services 
Prevention Services 
Medical Care 

Hospitalization, non-Federal 
Outp~tient Medical Services 
Nursing Home Care 
Prescription Drugs and Medical NonDurables 

Morbidity (lost productivity) 
Mortality (premature death)* 

Other Related Costs 
Direct Costs (crime, MV crashes, social welfare 

administration, fire destruction) 
Indirect Costs (victims ofcrime, incarceration, 

crime careers) 

Special Disease Groups 
Fetal Alcohol Syndrome 
Drug-Exposed Infants 
AIDS 
Hepatitis BIC 
Tuberculosis 

* at a 4 percent discount rate. 

•	 Premature mortality amounted to 

$4.8 billion ofthe total costs. 

Mortality costs represent the 

present value of lifetime earnings 

lost for individuals who died from 

alcohol- and drug-related causes. 

•	 Medical care related to alcohol and 

drug abuse cost Texans $791 

million. Four types ofcosts on 

health care utilization are presented: 

hospital costs, outpatient medical 

Total 

$25,946 
..-. 

$679 
$127 
$791 
$325 
$204 

$46 
$216 

$11,180 
$4,813 

$7,761 
$4,464 

$3,298 

$593 
$305 
$100 
$182 

$4 
$2 

Alcohol 
Abuse Abuse 

$16,415- $9,530 

$286 $393 
$54 $74 

$779 $12 
$314 $12 
$204 
$46 

$216 
$8,805 $2,375 
$3,364 $1,450 

$2,823 $4,939 
$2,054 $2,410 

$769 $2,529 

$305 $288 
$305 

$100 
$182 

$4 
$2 
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costs, nursing home costs, and 

prescription drugs and nondurable 

medical supplies. 

•	 Costs for specialty treatment 

services were about $679 million, 

which included detoxification, 

rehabilitation, counseling, and other 

types of services to individuals with 

substance abuse problems and their 

families. Another $127 million 

from state and federal funding 
r-. 
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Eighteen Examples of Anheuser-Busch's CAB) Apparent Past and Present Influence Over TP&W� 
8-11-2010� 

1. After AB got upset over the slurred speech of a drunk boater in a TP&W safe boating skit, AB flew to 
Austin and was given a role in all future safe boating programs. (Houston Chronicle) 

2. TP&W changed an LCRA safe boating program to add an AB promoted message that you can drink and 
boat safely using a designated driver while research by others 'shows this is just as dangerous as operating a 
boat while intoxicated. A second change was to add an AB sponsored singer as celebrity spokesman for their 
boating safety program. The singer is best known for his song about getting drunk before going fishing.(The 
Coast Guard said they would not be associated with him.) (Current) 

3. TP&W used news releases to promote beer to boaters but suppressed news of boating deaths and 
injuries, apparently because of AB's sensitivity to publicizing drunk boaters. (See 1. Above) 

4. TP&W ignores warnings from the National Safety Council and the Red Cross to not drink and swim and 
water ski. TP&W says just "drink responsibly". (Current) 

5. TP&W ignores warning from CDC to not drink while supervising children around water.(Current) 

6. Texas boaters paid more to TP&W in boating fees for safety programs than AB paid the Dept. to promote 
Budweiser beer but the beer messages far outnumbered the boating safety messages. 

7. AB was allowed to bypass competitive bidding to sponsor TP&W's highest profile program for $100,000 
annually while TP&W later acknowledged the advertising was worth $3 Million annually. 

8. After a Texas DPS news release about extreme OWl problems with hunters and an example of 4 teenage 
girls being killed by a drunk hunter in a car crash, TP&W refused to use their news releases to mention even 
a brief reminder to Texas hunters about drinking enroute to and from hunts. (Current) 

9. AB used lobbyists with TP&W's knowledge to protect the sponsorship from legislation. 

10. TP&W promoted Budweiser beer at its children oriented Wildlife Expo, violating Dept. policy and 
Sunset mandated TP&W Rule 51.168 "Youth Appropriate Advertising". 

11. TP&W violated a Sunset mandated rule by advertising Budweiser beer in our schools. 

12. AB has been represented on the TP&W Commission, adding to the flagrant conflict of interest. 

13. TP&W excluded youths from certain TP&W fishing events because of the beer involvement. 

14. TP&W credited AB in beer related press releases with $Millions in "contributions" while most or all of 
the payments were actually for beer advertising.(Contract even said it was for advertising.) 

15. TP&W violated its Rule No. 51.166 (5) against promoting a sponsor's product. 

16. An AB memo documented the TP&W partnership was leveraged to increase beer sales. 

17. TP&W violated its Rule No. 51.166 (3) (D) against the Dept.'s role being less prominent than the 
sponsor's in sponsor recognition. (Budweiser Sharelunker Program) 

18. TP&W defended all beer related problems at the Dept.,even their beer ads in our schools, saying they 
were not beer ads since there were no pictures of beer. (TP&W lost this argument.) 
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