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Austin, Texas 78731



.+ g% TEXAS ALCOHOLIC BEVERAGE COMMISSION

* SR
Jo  Cuevas, Jr. Steven M. i Lo 2,JD Me'r: /o5 I Ty
P. iding Officer " d oo ille un 1-C : 2 listrator
Tuesday, July 28, 2009
10:00 a.m.
AGENDA
1. Call to Order José Cuevas, Jr.
2. Approval of Commission Meeting Minutes of May 19, 2009 José Cuevas, Jr.
3. Approval of FY 2010 Operating Budget Charlie Kerr
4. House Bill 12: Update on Physical Fitness Standards Joel Moreno
5. TABC Officers Association Presentation Darryl Darnell
6. Approval to Publish Proposed Amendment to Chapter 45, Changing Title of Joan Bates
Subchapter E from Miscellaneous to Regulation of Credit Transactions
7. Approval to Publish Proposed Repeal of Current Rule §45.131, Consumers and Joan Bates
Non-Commercial Organizations
8. Approval to Publish Proposed New Rule §45.131, Cash Law Provisions for Beer Joan Bates
Sales
9. Approval to Adopt Repeal of Current Rule, §31.1, Powers Delegated to the Joan Bates
Administrator
10. Approval to Adopt New Rule, §31.1, Separation of Duties Between Commission Joan Bates
and Administrator
11. Approval to Adopt Proposed Repeal of Current Rule, §31.2, Vehicle Inscription Joan Bates
Exemption and Assignment of Vehicles
12. Approval to Adopt New Rule, §31.2, State Owned Motor Vehicles Joan Bates
13. Approval to Adopt Repeal of Current Rule, §31.3, Petition for Adoption of a Rule Joan Bates
14. Approval to Adopt New Rule, §31.3, Petition for Adoption of a Rule Joan Bates
15. Approval to Adopt Repeal of Current Rule, §45.121, Delinquent List Joan Bates
16. Approval to Adopt New Rule, §45.121, Credit Restrictions and Delinquent List Joan Bates
for Liquor
17. Approval to Adopt Amendment to §36.1, Possession and Sale of Firearms on Joan Bates
Licensed Premises
18. Public Comment José Cuevas, Jr.
19. Executive Session to Consult with Legal Counsel Regarding Pending and José Cuevas, Jr.
Anticipated Litigation Against the Agency and to Discuss the Duties, Responsi-
bilities, and Evaluation of the Administrator (Govt. Code §551.071, §551.074)
20. Next Meeting Date: Tuesday, August 25, 2009 José Cuevas, Jr.
| 21. Adjourn José Cuevas, Jr.
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COMMISSION MEETING MINUTES

July 28, 2009

The Commissioners of the Texas Alcoholic Beverage Commission (TABC) met in
Regular Session on Tuesday, July 28, 2009, at the Texas Alcoholic Beverage
Commission, 5806 Mesa Drive, Suite 185, Austin, Texas.

PRESIDING
OFFICER:

COMMISSIONERS
PRESENT:

STAFF PRESENT:

José Cuevas, Jr.
Melinda Fredricks
Steven M. Weinberg, MD, JD

Alan Steen, Administrator

Gilbert Alba, Bryan District Enforcement

Alfredo Alvarez, Jr., San Antonio District Enforcement

Joan Bates, Deputy General Counsel, Legal

Carolyn Beck, Public Information Officer, Executive

Gene Bowman, Compliance Supervisor

David Brandon, IRD Enterprise Development Manager

Lou Bright, General Counsel, Legal Services

Mindy Carroll, Assistant Director, Education and Prevention

Randy Chatham, Agent, Region 3

Sherry Cook, Assistant Administrator

Darryl Darnell, Agent/TABCOA President

Michael Deans, Llano District Enforcement

Loretta Doty, Director of Human Resources Division

Shelby Eskew, Budget Analyst

Kathy Gersbach, Executive Assistant, Executive

Bobby Gideon, Captain, Austin Headquarters Training

Diana Gonzalez, Director of Tax Division/Education and
Prevention

Beth Gray, Denton District Enforcement

Amy Harrison, Director of Licensing Division

Tanya Jimenez, Administrative Assistant, Executive

Renee Johnston, Executive Assistant, Executive
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GUESTS
PRESENT:

CALL TO ORDER

Dexter K. Jones, Assistant Chief of Field Services

Jo Ann Joseph, Assistant Director, Licensing Division

Charlie Kerr, Director, Business Services Division

Johnny King, Georgetown District Enforcement

Richard Maness, Information Resources Division

Vanessa Mayo, Quality Control Supervisor, Compliance

Susan McElwain, Policy and Planning Division

Joel Moreno, Chief of Field Operations

Earl Pearson, Chief of Staff

Andy Pena, Director of Office of Professional Responsibility

John Powell, McKinney District Enforcement

Gloria Darden Reed, Executive Assistant, Executive

Tricia Rutledge, San Marcos District Enforcement

Rod Venner, Assistant Chief of Enforcement, Enforcement
Division

Jay Webster, Director of Information Resources Division

Dewey Brackin, Attorney, Gardere Wynne Sewell

M L Calcote, Republic National Distributors

Rick Donley, President, The Beer Alliance of Texas

Doug DuBois, Attorney, Texas Petroleum Marketers and
Convenience Store Association (TPCA)

Alan Gray, Licensed Beverage Distributors

Jay Howard, Hillco Partners

Ben Lanford, President, Majestic Liquor Stores, Inc.

Jack Martin, Attorney, Jack Martin and Associates

Fred Marosko, Executive Director, Texas Package Stores
Association

Tom Spilman, Wholesale Beer Distributors of TX

Keith Strama, Attorney, Wholesale Beer Distributors of TX

Dale Szyndrowski, Vice President Government Relations,
Distilled Spirits Council of United States

Ralph Townes, Licensed Beverage Distributors

Ronnie Volkening, President, Texas Retailers Association

Laurie Watson, Vice President, Brown Distributing
Co/WBDT

Randy Yarbrough, Wholesale Beer Distributors of TX

The meeting of the Texas Alcoholic Beverage Commission was called to order at
10:02 a.m. by Presiding Officer José Cuevas.



APPROVAL OF COMMISSION MEETING MINUTES OF MAY 19, 2009

Presiding Officer José Cuevas called for approval of the Commission meeting
minutes of May 19, 2009. Commissioner Steven Weinberg so moved to
approve the minutes as written and Commissioner Melinda Fredricks
seconded. The motion carried.

APPROVAL OF FY 2010 OPERATING BUDGET

Presiding Officer José Cuevas called upon Charlie Kerr, Director of Business
Services for his presentation of the Fiscal Year 2010 Operating Budget.

Director Kerr welcomed the Commissioners to the meeting. He stated that according
to Agency policy, the Commissioners are presented an overview of the annual
operating budget, and then are asked to approve it for the start of the new fiscal year
that starts on September 1, 2009. (Attachment 1)

Director Kerr's PowerPoint presentation highlighted the fiscal year 2010 operating
budget as it was recommended by the Legislative Budget Board (LBB) and as it was
appropriated. He gave an explanation for the appropriation adjustments made to the
budget lapse at the Donna and Anzalduas Ports of Entry bridges. Also noted was
the amount that was not funded by the Legislature for the Ports of Entry Expansion.

Director Kerr concluded his report with kudos for the hard work on the
retention/career ladder packages and the overwhelming support from the
Commissioners, Mr. Steen and the Executive Management Staff, and his Business
Services Staff in the research, preparation, and submission of a budget that resulted
in its successful legislative passage.

Commissioner Weinberg quizzed Director Kerr if he had any idea of the estimated
cost to the Agency in the cost per gallon for gasoline for the year. Director Kerr stated
an estimated cost would be about $2.80 per gallon.

Commissioner Weinberg asked if there had been an increase or a decrease In travel
budget. Director Kerr stated that there was a small increase in the travel budget due
to a decrease in the gasoline budget. He said the budget dealing with travel would
be closely monitored and adjusted as needed.

Commissioner Weinberg commended his fellow Commissioners, Administrator
Steen, and Agency personnel for a job well done during the legislative session. He
knew that many of them put in a lot of hours at the Capitol in an effort to get the
budget passed.

Commissioner Weinberg moved to approve the Fiscal Year 2010 Operating
Budget as presented and Commission Fredricks seconded.



Before a vote on the motion was taken, Presiding Officer Cuevas asked Director Kerr
to give more clarification on specific line items from the exceptional item listing:

e Grants — Pass Through --- A portion of Enforcing Underage Drinking Law
(EDUL) grant that is expended out to other entities;

o Capital Expenditures --- Funds used to purchase Agency vehicles; PC
Leasing;, Data Center Consolidation project;

o |T Automation Enhancements --- Outside programming costs to develop
Seller Server Training and Licensing Re-Engineering projects; Other on-
line projects.

Presiding Officer Cuevas called upon Assistant Administrator Sherry Cook to brief the
Commission on the Retention/Career Ladder package. Assistant Administer Cook
reported that the initial study began a year ago by the Human Resources Director
Loretta Doty. Director Doty’s strategy focused in the development of a plan for all
non-commissioned personnel with a goal to:

¢ Retain the Agency’s valuable and tenured employees;

e Reward through a merit system to employees that did not qualify for a career
ladder;

e Reward through a one-time bonus for those employees who are on career
ladder, but have topped out.

Assistant Administrator Cook stated that the Retention Plan would benefit every
Agency employee. She said her satisfaction was in being able to reward those
Agency employees who are in the Ports of Entry. She emphasized that “these
employees are the faces of TABC performing their jobs daily on the front lines.”

Presiding Officer Cuevas applauded Administrator Steen, Assistant Administrator
Cook, Chief Moreno, Director Kerr and others who championed the efforts at the
Capitol during the legislative session. He commended the retention plan in focusing
on the working group of Agency employees, Schedule A and B, who had not
benefited very much in past budget years.

With no further discussion, Commissioner Weinberg requested to withdraw his
motion. Commissioner Fredricks withdrew her second.

Commissioner Weinberg made a motion as, “l move that the Commission
approve the TABC operating budget and capital budget by strategy for the
fiscal year 2010 as presented. Further, | move that the Commission authorize
the Administrator, or his designee, to make transfers between appropriation
line items and capital budget items in accordance with the General
Appropriations Act that are appropriate and necessary to implement the
budget.” Commissioner Fredricks seconded. The motion carried.



HOUSE BILL 12: UPDATE ON PHYSICAL FITNESS STANDARDS

Presiding Officer Cuevas called upon Chief Joel Moreno to update the Commission
on House Bill 12 on physical fitness standards. Chief Moreno’s update included:

1. New physical fitness requirements are for all peace officers at TABC;

2. Specifically provides for the needs of individuals according to their age and
gender;

3. Adoption of an awards program that will include administrative leave as an
incentive.

Commissioner Weinberg commented that the reported legislative changes to the
update on the physical fithess standards should prove to be very effective. He stated
that these standards in addition to other evaluation tools will hold the agents
accountable in becoming certified peace officers at TABC.

Presiding Officer Cuevas made reference to the new TABC sigh behind the sitting
Commissioners. He commented the professionalism in its construction with kudos to
Purchasing Agent Ron Hunter in Business Services.

TABC OFFICERS ASSOCIATION PRESENTATION

Presiding Officer Cuevas called upon Darry! Darnell, President of the Texas Alcoholic
Beverage Commission Officer’'s Association for his presentation.

After a brief introduction, Darryl Darnell introduced the 2009 Texas Alcoholic
Beverage Officer’s Association Officers and Directors.

e Darryl Darnell, President Michael Deans, Vice President

s Beth Gray, Secretary Tricia Rutledge, Treasurer

e Johnny King, Past President Harry Nanos, Reg. 1, El Paso*

e Clint Powell, Reg. 2, McKinney Randy Chatham, Reg. 3, Galveston

e Gilbert Alba, Reg. 4, Bryan Alfredo Alvarez, Reg. 5, San Antonio
*absent

Agent Darnell spoke on the Association's goals and achievements since its
conception by charter in March 2006. The Association is composed of active and
retired commissioned law enforcement officers of the Texas Alcoholic Beverage
Commission as well as authorized associate and honorary members.

During the 2009 legislative session, TABCOA was ready to assist Administrator
Steen and the Executive Management Staff in addressing issues that could affect the
Agency. As a final gesture, Agent Darnell and the Association presented each
Commissioner a personalized special events ball cap with their name and title to
wear when they come out to the field. A plaque was presented that read:



The Texas Alcoholic Beverage Commission Officers’ Association
expresses our sincere appreciation to the Texas Alcoholic
Beverage Commission through our association agency partnership.
We work as a unified team and did so during the 81% Texas
Legislative Session with outstanding results.

Commissioner Weinberg quizzed Agent Darnell on the honorary membership,
specifically, if Commissioners could become members of TABCOA. Agent Darnell
answered affirmatively.

Commissioner Fredricks thanked Agent Darnell for his presentation and for making
her aware of their existence as a viable association. She stated how proud she will
be to wear the ball cap from the association.

Presiding Officer Cuevas reminisced on a past conversation with Past President
Johnny King and Agent Darnell in 2007. He applauded the Association’s
accomplishments and successes since that first meeting. The Commissioners and
the TABCOA Officers were photographed at the end of the presentation.

APPROVAL TO PUBLISH PROPOSED AMENDMENT TO CHAPTER_ 45,
CHANGING TITLE OF SUBCHAPTER E FROM MISCELLANEOUS TO
REGULATION OF CREDIT

Presiding Officer Cuevas called upon Deputy Counsel Joan Bates to discuss the
approval to publish proposed amendment to Chapter 45, changing title of subchapter
E from miscellaneous to regulation of credit transaction. The rules in the subchapter
pertain to the cash law rule and credit law rule. This rule will be published in the
Texas Register for 30 days with comments to be forwarded to Deputy Bates
attention.

With no further discussion, Presiding Officer Cuevas called for a motion for
approval to publish this rule in the Texas Register for 30 days. Commissioner
Weinberg moved and Commissioner Fredrick seconded. The motion carried.

APPROVAL TO PUBLISH PROPOSED REPEAL OF CURRENT RULE §45.131,
CONSUMERS AND NON-COMMERCIAL ORGANIZATIONS

Deputy Counsel Joan Bates spoke on the approval to publish proposed repeal of
current rule §45.131, consumers and non-commercial organizations. The proposal
will include a change in the title to payment regulations for beer. This rule will be
published in the Texas Register for 30 days with comments to be forwarded to
Deputy Bates’ attention.

With no further discussion, Presiding Officer Cuevas called for a motion for
approval to publish this rule in the Texas Register for 30 days. Commissioner
Weinberg moved and Commissioner Fredrick seconded. The motion carried.



APPROVAL TO PUBLISH PROPOSED NEW RULE §45.131, CASH LAW
PROVISIONS FOR BEER SALES

Deputy Counsel Joan Bates discussed that this rule implements Chapter §102.31
and other sections of the code that requires the delivery of beer and malt beverage to
be paid in cash payments. The seller and retailer must sign the invoice; therefore,
documentation is available verifying the shipment and delivery of the product. This
rule will be published in the Texas Register for 30 days with comments being forward
to her attention.

With no further discussion, Presiding Officer Cuevas called for a motion to
publish this rule in the Texas Register for 30 days. Commissioner Weinberg
moved and Commissioner Fredrick seconded. The motion carried.

APPROVAL TO ADOPT REPEAL OF CURRENT RULE, §31.1, POWERS
DELEGATED TO THE ADMINISTRATOR

Deputy Counsel Joan Bates spoke on the adoption of proposed repeal of Rule §31.1.
This rule was presented before the Commission on May 22, 2009 and it is requested
to be adopted as repealed.

Presiding Officer Cuevas asked for a motion for approval to adopt the repeal of
current rule §31.1, Powers Delegated to the Administrator. Commissioner
Weinberg moved and Commissioner Fredrick seconded. There being no further
discussion, the motion carried.

APPROVAL TO ADOPT NEW RULE §31.1, SEPARATION OF DUTIES BETWEEN
COMMISSION AND ADMINISTRATOR

Deputy Counsel Joan Bates stated that this proposed rule was in the Texas Register
on May 22, 2009 for 30 days and no comments were received. It comes before the
Commission for adoption as a final rule. This rule sets up the duties and
responsibilities of the Commissioners and what is being delegated to the
Administrator.

Commissioner Weinberg quizzed Deputy Bates about the appointing and not
appointing of the Administrator. He stated that the language of appointing and not
appointing was requested to be part of this rule and it is not in the rule. General
Counsel Bright noted that the language is in the rule as “appoint and remove” as
requested by the Commissioners.

Presiding Officer Cuevas called for a motion to approval to adopt new rule
§31.1, separation of duties between Commission and Administrator.
Commissioner Weinberg so moved and Commissioner Fredricks seconded.
There being no further discussion, the motion carried.



APPROVAL TO ADOPT PROPOSED REPEAL OF CURRENT RULE §31.2,
VEHICLE INSCRIPTION EXEMPTION AND ASSIGNMENT OF VEHICLES

Deputy Counsel Joan Bates stated that the approval to adopt proposed repeal of
current rule §31.2, vehicle inscription exemption and assignment of vehicles will be
replaced by the next agenda item.

There being no further discussion, Commissioner Weinberg moved to repeal
current rule §31.2, and Commissioner Fredricks seconded. The motion carried.

APPROVAL TO ADOPT NEW RULE, §31.2, STATE OWNED MOTOR VEHICLES

Deputy Counsel Joan Bates requested approval to adopt new rule §31.2, with a change
in title to state owned motor vehicles. This rule was published in the Texas Register for
30 days and no comments were received. This rule justifies the use of state owned
motor vehicles by Agency personnel rather than their personal vehicles for state
business. This rule is required by statute to justify the use of a state vehicle; it cost the
agency less to own the vehicle than to reimburse personnel for mileage.

With no further discussion, Presiding Officer Cuevas called for a motion to
approve the adoption of new rule §31.2, state owned motor vehicle.
Commissioner Weinberg moved and Commissioner Fredricks seconded. The
motion carried.

APPROVAL TO ADOPT REPEAL OF CURRENT RULE, §31.3, PETITION FOR
ADOPTION OF A RULE

Deputy Counsel Joan Bates stated that there were some updates in the language, but
no major changes were made to this rule.

Presiding Officer Cuevas called for a motion for the approval to adopt repeal of
current rule §31.3, petition for adoption of a rule. Commissioner Weinberg
moved and Commissioner Fredricks seconded. The motion carried.

Administrator Steen asked Deputy Counsel Bates to explain the Administrative
Procedures Act (APA) requirement in cleaning up the rules. She stated that statute
requires a review of the rules every four years for changes in rule language, codes, and
if a need still exists for the rule. Some time has elapsed for the Agency to review its
rules.
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APPROVAL TO ADOPT REPEAL OF CURRENT RULE, §45.121, DELINQUENT
LIST

Deputy Counsel Joan Bates stated this rule was published in the Texas Register for 30
days on June 5, 2009. Comments were received from the public and from the staff and
changes were made to the proposed rules. (Attachment 2)

Before asking for approval for the repeal of current rule §45.121, Presiding Officer
Cuevas called upon Assistant Chief Dexter Jones for his PowerPoint presentation.

Assistant Chief Jones stated at the request of Administrator Steen, an agency team
coined as “Apollo 12" was comprised of divisional employees from IRD, Compliance,
and Legal to develop, modify and/or change to reporting of the credit law provisions.

Assistant Chief Jones’ speaking points were highlighted in a PowerPoint presentation:
(Attachment 3)

o Repeal & Adopt §45.121

Proposed repeal of §45.121, Credit Law Requirements, published Jan. 30, 2009;
Withdrew request to repeal at May Commission meeting;

Reposted request to repeal existing and adopt new rule on Texas Registry for a
30-day period.

¢ Why Change Now

1. Sunset Recommendation
a. Streamline regulations;
b. Other means to report delinquent retailer

2. Sunset Mandate
a. Internet interactivity (ABC §5.59)

3. Strategic Plan Management Goals
a. Internal Goal 4 (Change oriented);
b. External Goal 5 (Analyze Permittee Conduct)’
c. External Goal 7 (At risk based enforcement -
Consistent in agency efforts and outcomes)

4. Statutory Mandate HB 2560
a. Require Commission to refuse a renewal transfer, voluntary
cancellation, or suspension of a permit if the permit holder is on the
Delinquent List;
b. Permit holder who is delinquent cannot hold another permit until all
delinquencies are satisfied

11



Key Problems ldentified with Current Process

aORhON=

o

144,000 Credit Law entries by hand every year,

Paper — Labor intensive process;

Approximately 13K man-hours for data entry per year;

Unnecessary delays in Credit Law process;

System does not provide adequate regulatory safeguards against negligent
business practices;

Ineffective methods of enforcing regulations.

Agency Goals

1.

SIS

P

Enhance regulatory oversight to ensure regulated entities comply with Credit
Law regulations;

Implement Management Halt;

Enhance efficiency and eliminate paper based process;

Better allocation of resources;

Create user friendly web based reporting mechanisms for Credit Law
transactions by the alcoholic beverage industry;

Develop a system that will track specific Cash Law and Credit Law indicators
that, when combined with other indicators from other systems help TABC
identify at-risk business.

Modifications resulting from New Rule 45.121

1.

w N

Industry will be required to submit notices of default and notice of payments
through web based reporting system;

Eliminate two day mail time from process;

Publication, effective, and submit to TABC dates will be same 5™ for DP of
1st—15"; 20" for DP of 16—end of month;

Sellers may accept payment of any prior to the statutory delinquent dates of
10™ and 25" of the month;

Sellers may only accept cash or cash equivalent as payments after the
statutory delinquent dates of the 10" and 25" of the month;

Administrative Action for violating Credit Law requirements (may consider
whether violations are the result of a cascading event or single incident.

Revised §45.121 Credit Restrictions and Delinquent List for Liquor

Added Definitions:

--Event - One bad payment to retailer that results in one or more delinquent

payments to seller(s) --- cascading effect;

--Incident — Single delinquent payment — no cascading effect

12



Added Clarifications

1. Defined cash equivalent. Updated to accommodate changes in banking
practices and financial instruments and transactions;

2. Added when a delinquent payment happens: Delinquent payment —a -

financial transaction or instrument that fails to provide payment in full or is

returned to the Seller as unpaid for any reason, on or before the day it is

required to be paid by §102.32© of the code;

Added documentation requirements to support “good faith dispute”

Changed effect of going out of business while on delinquent list from a may

to a will to reflect change in section 102.32 made during the session that

mirrored the rule but made it mandatory.

o

o What Does This Accomplish

1. Meets Sunset recommendations and mandates, meets agencies strategic

goals, and it aligns with statutory requirements;

More efficient process for managing Credit Law statutory requirements;

Better allocation of Commission resources;

Enhances the Commission’s regulatory oversight;

Provides gateway for industry to self police itself with necessary

safeguards in place to ensure accountability and integrity of the process.

6. Sellers will have the capability of submitting notices of defaults in a batch
transaction rather than by a single entry;

7. Simplified method for notice of payment and subsequent release;,

oD

NOTE: System will have a feature whereby package store permittee who
hold an LP can view pending notices of defaults prior to the publication date.
Future enhancement will be considered to allow all retailers the capability to
view pending notices.

8. We will trim two days off the publication date each September over the
next five years beginning 2010 to bring parity in the due date and
publication date;

9. We will monitor the system over the next four months to identify
unnecessary or burdensome regulations;

10.We will allow an adjustment period through January 2010 before
implementing the administrative process. This will enable the industry to
make necessary changes to their business practices.

13



PUBLIC COMMENT FOR INDUSTRY

Presiding Officer Cuevas opened the floor for public comment after Assistant Chief
Jones' presentation requesting Mr. Fred Marosko, Executive Director, Texas Package
Store Association to come to the podium for address the Commission.

Mr. Marosko stated he felt that there will be a significant change in working with the new
system. He believes that though the process may be tedious, Administrator Steen and
his staff have assured and committed to the industry to be helpful in the process
through education and experience. The process will take a few months to get
underway and will allow the industry time to get accustomed to the new system.

Presiding Officer Cuevas asked Mr. Marosko to explain what he meant in the difficulty
of working with the chain restaurants. Mr. Marosko explained that in some cities, some
chain restaurants will need to gather their payments together and report in a timely
manner. Commissioner Weinberg thanked Mr. Marosko for his comments.

Commissioner Weinberg complimented Assistant Chief Jones for a well documented
presentation and a good job including the industry in the process.

Commissioner Weinberg asked for either General Counsel Lou Bright or Deputy
Counsel Joan Bates to respond if there had been any significant changes in the rule
that would require it to be republished. Deputy Counsel Bates responded that there
were no significant changes made, it is not necessary to republish.

Presiding Officer Cuevas and Commissioner Fredricks applauded Assistant Chief
Jones and his team in working with the industry on this project and for a job well done.

Presiding Officer Cuevas called for a motion for approval to adopt repeal of
current rule §45.121, Delinquent List. Commissioner Weinberg so moved and
Commissioner Fredricks seconded. The motion carried.

APPROVAL TO ADOPT NEW RULE, §45.121, CREDIT RESTRICTIONS AND
DELINQUENT LIST FOR LIQUOR

Deputy Counsel Bates asked to Commissioners for approval to adopt new rule
§45.121, Credit Restrictions and Delinquent List for Liquor.

Presiding Officer Cuevas called for a motion for approval to adopt new rule

§45.121, Credit Restrictions and Delinquent List for Liquor. Commissioner
Weinberg moved and Commissioner Fredricks seconded. The motion carried.

14



APPROVAL TO ADOPT AMENDMENT TO §36.1, POSSESSION AND SALE OF
FIREARMS ON LICENSED PREMISES

General Counsel Lou Bright briefly discussed Amendment to §36.1, Possession and
Sale of Firearms on Licensed Premises.

Presiding Officer Cuevas called for a motion for approval to adopt amendment to
§36.1, Possession and Sale of Firearms on Licensed Premises. Commissioner
Weinberg abstained from voting on this amendment because he is on the Board
of Directors for one of the organizations; Commissioner Fredricks so moved and
Presiding Officer Cuevas seconded. There being no further discussion. The
motion carried.

PUBLIC COMMENT

Presiding Officer Cuevas opened the floor for public comment. Being no persons
commenting, he announced the executive session.

EXECUTIVE SESSION

Presiding Officer Cuevas made the announcement that the regular open session
of the Texas Alcoholic Beverage Commission would be recessed, the time being
11:43 a.m., July 28, 2009, and an executive session would be held to consult with
Legal Counsel regarding pending and anticipated litigation against the agency, to
discuss Open Meetings Act procedures, and to discuss the duties,
responsibilities, and evaluation of the Administrator, pursuant to Texas
Government Code, §551.071, §551.074.

Presiding Officer Cuevas announced that the Texas Alcoholic Beverage
Commission had concluded its executive session and was in open session, the
date being July 28, 2009 and the time, 12:35 p.m. No final action, decision, or
vote was made in the executive session.

NEXT MEETING

Presiding Officer Cuevas announced the next meeting date is scheduled for
Tuesday, August 25, 2009. There will not be a meeting in September. The next two
scheduled meetings after September will be Tuesday, October 27" and Tuesday,
November 24",

Commissioner Weinberg stated that there was not a report made by Administrator
Steen. Presiding Officer Cuevas responded that he had made the decision not to
have the Administrator’s report. There has to be specific topics put on the agenda for
discussion. General Counsel Bright has offered to craft the topics for discussion for
Commissioner Weinberg.

15



ADJOURNMENT

Presiding Officer Cuevas called for a motion to adjourn. Commissioner
Weinberg so moved and Commissioner Fredricks seconded. The motion carried,
and Presiding Officer Cuevas announced that the meeting was adjourned.

16



CERTIFICATION

REGULAR COMMISSION MEETING

10:00 a.m. — July 28, 2009

5806 Mesa Drive
Austin, Texas 78731



W oow%w? * wxfeg/mfy w ammfa&m?

STATE OF TEXAS

COUNTY OF TRAVIS

This certifies that the attached is a true copy of the proceedings of the Texas
Alcoholic Beverage Commission meeting held on August 25, 2009.

Alan Steen
Administrator

Sworn and subscribed before me this the 28th day of August 2009.

QL&/\M AQa/wém %

Gloria Darden Reed
Notary in and for Nueces County
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Attachment 1

Fiscal Year 2010 Operating Budget
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Attachment 2

§45.121, Credit Restrictions and Delinquent List
for Liquor



§45.121. Credit Restrictions and Delinquent List for Liquor.

(a)  Purpose. This rule implements §§102.32, 11.61(b)(2), and 11.66 of the Texas Alcoholic
Beverage Code (Code).

(b)  Definitions.

(D Alcoholic beverage—As used in this section includes only liquor, as that term is
defined in §1.04 of the Code.

(2)  Cash equivalent--A financial transaction or instrument that is not conditioned on
the availability of funds upon presentment, including , money order, cashier's check, certified
check or completed electronic funds transfer.

Q)] Delinquent payment—A financial transaction or instrument that fails to
provide payment in full or is returned to the Seller as unpaid for any reason, on or before the
day it is required to be paid by §102.32(c) of the Code.

@ Event—A financial transaction or instrument that fails to provide
payment to a Retailer and results in a Retailer making one or more delinquent payments to one
or more Sellers.

5) ¥H] Incident—A single delinquent payment.

(6) [59] Retailer—A package store permittee, wine only package store permittee,
private club permittee, private club exemption certificate permittee, mixed beverage permittee,
or other retailer, and their agents, servants and employees.

(7) [€67] Seller—A wholesaler, class B wholesaler, winery, wine bottler, or local
distributor and their agents, servants and employees.

(¢) Invoices. A delivery of alcoholic beverages by a Seller, to a Retailer, must be
accompanied by an invoice of sale showing the name and permit number of the Seller and the
Retailer, a full description of the alcoholic beverages, the price and terms of sale, and the place
and date of delivery.

(1)  The Seller’s copy of the invoice must be signed by the Retailer to verify receipt
of alcoholic beverages and accuracy of invoice.

2) The Seller and Retailer must retain invoices in compliance with the
requirements of §206.01 of the Code.

(3) Invoices may be created, signed and retained in an electronic or internet based
inventory system, and may be retained on or off the licensed premise.

(d) Delinquent Payment Violation. A Retailer who makes a delinquent payment to a Seller
for the delivery of alcoholic beverages violates this section unless an exception applies.

(D A Retailer who violates this section must pay a delinquent amount, and a Seller
may accept payment, only in cash or cash equivalent financial transaction or instrument.

(2) A Retailer whose permit or license is cancelled for cause, voluntarily cancelled,
expires, suspended or placed in suspension while on the delinquent list will [may} be
disqualified from applying for or being issued an original or renewal permit or license until all
delinquent payments are satisfied. For purposes of this rule, the Retailer includes all persons
who were owners, officers, directors[; equity-tnterest-helders;} and shareholders of the Retailer
at the time the delinquency occurred.

(¢) Reporting Violation and Payment; Failure to Report.




(1) A report of a violation or payment must be submitted electronically to the
commission [en-theferms-provided} on the commission’s web based reporting system at
www.tabc.state.tx.us Hereditlaw/reporting}

(2) A Seller who cannot access the commission’s web based reporting system must
either:

(A)  submit a request for exception to submit reports by paper; or
(B)  contract with another seller or service provider to make electronic reports
on behalf of the Seller.

3) All reports of violations or payment under this subsection must be made to the
commission on or before the date the delinquent list is published. [withintwe-business-days
from-the-date-the-vielationis-discovered-by the-Seller: |

4 A Seller who fails to report a violation or a payment as required by this
subsection is in violation of this section.

(f)  Prohibited Sales and Delivery.

(D Sellers are prohibited from selling or delivering alcoholic beverages to any
licensed location of a Retailer who appears on the commission’s Delinquent List from the date
the violation appears on the Delinquency List until the Release Date on Delinquent List, or the
Retailer no longer appears on the Delinquent List.

2) A sale or delivery of alcoholic beverages prohibited by this section is a violation
of this section.

(g) Prohibited Purchase or Acceptance.

(O A Retailer who violates subsection (d) is prohibited from purchasing or
accepting delivery of alcoholic beverages from any source to any of Retailer’s licensed
locations from the date any violation occurs until all delinquent payment are paid in full.

(2) A prohibited purchase or acceptance of a delivery of alcoholic beverages is a
violation of this section.

(h) Exception. A Retailer who wishes to dispute a violation of this section or inclusion on
the commission’s Delinquent List, based on a good faith dispute between the Retailer and the
Seller may submit a detailed electronic or paper written statement with the commission with an
electronic or paper copy to the Seller explaining the basis of the dispute.

(1)  The written statement must be submitted with documents and/or other records
tending to support the Retailer's dispute, which may include:

(i.) a copy of the front and back of the cancelled check of Retailer showing
endorsement and deposit by Seller;

(i) bank statement or records of bank showing funds were available in the
account of Retailer on the date the check was delivered to Seller; and

(iii) bank statement or records showing bank error or circumstances beyond the
control of Retailer caused the check to be returned to Seller unpaid, or

(iv) bank statement or records showing the check cleared Retailer's account and
funds were withdrawn from Retailer's account in the amount of the check.

(2) A disputed delinquent payment will not be removed from the delinquent list
until documents and/or other records tending to support the Retailer's dispute are submitted to
the commission.

3) The Retailer must immediately submit an electronic notice of resolution of a
dispute to the commission under this subsection.




(i) Penalty for Violation. An action to cancel or suspend a permit or license may be
initiated under §11.61(b)(2) of the Code for one or more [repeat]|violations of this section. The
commission may consider whether the [tepeat} violation(s) is/are the result of an event or
incident when initiating an action under this subsection.

(3)  Delinquent List.

g} The Delinquent List is published bi-monthly on the commission’s public web
site at http://www.tabc.state.tx.us. An interested person may receive the Delinquent List by
electronic mail each date the Delinquent List is published by registering for this service online.

2) The Delinquent list will be published the 5th [26th} day of the month for
purchases made from the 1st to the 15th day of the preceding month, for which payment was
not made on or before the 25th day of the preceding month. The Delinquent list will be
published the 20th [+}th] day of the month for purchases made between the 16th and the last
day of the preceding month for which payment was not made on or before the 10th day of the
month.

(3) The Delinquent List is effective at 12:01 A.M. on the date of publication.

4) The Delinquent List is updated hourly [eentinneusty-each-day-the-commissionis
epeﬂ—dﬁrmgﬂefmai—basmess—heafs} to reﬂect reports of [welaﬂeﬂs—aﬂd] payments submltted
(k) Calculatlon of Tlme A due date under th1s sectlon or §102 32(c) of the Code or the
publication date of the Delinquent list that would otherwise fall on a Saturday, Sunday or a
state or federal holiday, will be the next regular business day. A payment sent by U.S. postal
service or other mail delivery service is deemed made on the date postmarked or proof of date
delivered to the mail delivery service. A payment hand delivered to an individual authorized to
accept payment on behalf of the Seller is deemed made when the authorized individual takes
possession of the payment.
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