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AGENDA

REGULAR COMMISSION MEETING

10:00 a.m. — May 29, 2014

5806 Mesa Drive
Austin, Texas 78731
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José Cuevas, Jr. Steven M. Weinberg,MD,JD  Melinda S. Fredricks

Presiding Officer-Midland Member-Colleyville Member-Conroe

Thursday, May 29, 2014

Sherry Cook

Administrator

10:00 a.m.
Agenda
1. | Call to Order José Cuevas, Jr.
2. | Approval of Commission Meeting Minutes of José Cuevas, Jr.
March 25, 2014
3. | Recognition Honoring Commissioner Melinda Fredricks José Cuevas, Jr.
4. | Presentation to the Commission from the Members of the Alfredo Alvarez, Jr.
Texas Alcoholic Beverage Commission Officers’ Association
(TABCOA)
5. | Commission Report: Executive Director and Agency Sherry Cook
Activities, Budget Issues , Staff Achievements, Legislative
Activities
6. | Licensing Division Briefing Amy Harrison
7. | Approval of Strategic Plan FY 2015-2019 Carolyn Beck
8. | Iltems 8 — 13 are for Discussion Only Martin Wilson
Proposed Amendments to Rule 845.73, Label: General
9. | Proposed Amendments to Rule 845.82, Prohibited Practices Martin Wilson
10. | Proposed New Rule 845.94, Verification Regarding Use Martin Wilson
of Facilities
11. | Proposed New Rule 845.95, Agreements Between Manufacturers Martin Wilson

or Brewers and Retailers




12. | Proposed Amendments to 845.96, Brewpubs Martin Wilson

13. | Proposed Amendments to 845.110, Inducements Martin Wilson

14. | Public Comments José Cuevas, Jr.
15. | Reception Honoring Commissioner Melinda Fredricks José Cuevas, Jr.
16. | Executive Session to Consult with Legal Counsel Regarding José Cuevas, Jr.

Pending and Anticipated Litigation Against the Agency and to
Deliberate the Appointment, Employment, Evaluation, Duties
of the Position of Administrator and/or Auditor (Govt. Code
8§551.071, 8551.074, 82102.006(a) and 82102.007(a)(1), and
Texas Alcoholic Beverage Code §85.11)

17. | Action on the Optional Renewal of the Internal Auditor’s Emily Helm
Contract

18. | Next Meeting Date: July 22, 2014 José Cuevas, Jr.

19. | Adjourn José Cuevas, Jr.

Note: Items may not necessarily be considered in the order they appear on the agenda. Executive session for advice
of Counsel (pursuant to §551.071 of the Government Code) may be called regarding any agenda item. Action
may be taken on any agenda item.

NOTICE OF ASSISTANCE AT PUBLIC MEETINGS

Persons with disabilities who plan to attend this meeting and who may need auxiliary aids or services (such as
interpreters for persons who are deaf, hearing impaired readers, large print, or Braille) are requested to contact
Gloria Darden Reed at (512) 206-3221 (voice) (512) 206-3259 (fax). Relay Texas at 1-800-735-2989 (TTY/TDD),
at least three (3) days prior to the meeting so that appropriate arrangements can be made.



MINUTES

REGULAR COMMISSION MEETING

10:00 a.m. — May 29, 2014

5806 Mesa Drive
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COMMISSION MEETING MINUTES
May 29, 2014

The Commissioners of the Texas Alcoholic Beverage Commission (TABC) met in Regular
Session on Tuesday, May 29, 2014 at the Texas Alcoholic Beverage Commission, 5806 Mesa
Drive, Suite 185, Austin, Texas.

COMMISSIONERS José Cuevas, Jr.
PRESENT: Melinda Fredricks

Steven Weinberg, MD, JD

STAFF PRESENT: Sherry Cook, Executive Director

Alfredo Alvarez, Jr., Agent IIl, San Antonio Enforcement Division

Josh Alexander, Auditor, Austin District Office

Carolyn Beck, Director, Communications & Governmental
Relations

Gene Bowman, Director, Audit & Investigations Division

David Brandon, Enterprise Manager, Information Resources Division

Mindy Carroll, Director, Education & Prevention Division

Julie Davis, Technical Writer, Education & Prevention Division

Luann Dickerson, Executive Assistant, Executive Division

Loretta Doty, Director, Human Resources Division

Shelby Eskew, Director, Business Services Division

Diana Figueroa, Executive Assistant, Executive Division

Thomas Graham, Director, Marketing Practices

Loretta Green, Supervisor, Licensing Division

Bruce Harlan, Training Specialist, Training Division

Amy Harrison, Director, Licensing Division

Emily Helm, General Counsel, Legal Division

Joe lagnemmo, Web Design Administrator, Information Resources
Division

Bryant Jones, Sergeant, Lufkin Enforcement District Office

Dexter Jones, Assistant Chief, Audit & Investigations Division

Shaun Jordan, Regional Manager, Austin Licensing District Office

Joann Joseph, Assistant Director, Licensing Division
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GUESTS
PRESENT:

Judith Kennison, Deputy General Counsel, Legal Division

Vanessa Mayo, Assistant Director, Business Services Division

Brenda Meyers, Regional Supervisor, Austin Audit District Office

Merideth Munoz, Supervisor, Marketing Practices

Harry Nanos, Captain, Austin Enforcement Division

Earl Pearson, Assistant Chief, Enforcement Division

Andy Pefia, Director, Office of Professional Responsibility/Training
Division

Yvette Price, Licensing Supervisor, San Antonio Licensing Division

Gloria Darden Reed, Executive Assistant, Executive Division

John Reney, Investigator, Office of Professional Responsibility

Julie Ross, Manager, Licensing Division

Kyle Russell, Regional Supervisor, Lubbock Licensing District Office

Raul Ruiz, Agent, San Antonio Enforcement District Office

Robert Saenz, Chief of Field Operations

Karen Smithwick, Director, Ports of Entry Division

Ed Swedberg, Deputy Executive Director, Executive Division

Ron Swenson, Captain, Special Investigations Unit

Jay Webster, Director, Information Resources Division

Martin Wilson, Assistant General Counsel, Legal Division

Jason Winter, Agent, San Antonio Enforcement District Office

Winn Atkins, Senior Director Government Affairs, Diageo North
America

Robert Armstrong, Legislative Director/General Counsel

Dewey Brackin, Attorney, Gardere Wynn Sewell

Mark Bordas, Region Vice President-State Affairs, Anheuser-Busch

ML Calcote, Consultant, Republic National Distributing Company

James Dauvis, Attorney, Locke Lord/The Beer Alliance of Texas

Rick Donley, President, The Beer Alliance of Texas

Jim Dow, Principal, Dow Consulting/Texas Craft Brewers Guild

Doug DuBois, Director of Government Relations, Texas Food
Association

Kyle Frasier, Texas Wine and Grape Growers Association

Robert Gonzales, Certified Public Accountant

Steve Greinert, Consultant, Wholesale Beer Distributors of Texas

Alan Gray, Executive Director, Licensed Beverage Distributors

Jennifer Heath, Senior Regulator/Counsel, HEB

Mark Homer, Lobbyist, Texas Craft Brewers Guild

Chelsea Hutchison, Consultant, Republic National Distributing
Company

Lance Lively, Executive Director, Texas Package Stores Association

Jack Martin, Attorney, Jack Martin & Associates

Matthew Martin, Vice President, Addison Law

Royce Poinsett, Attorney, Anheuser-Busch

Tyler Rudd, Consultant, California Wine Institute

Monday Rufus, Certified Public Accountant
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Tom Spilman, Executive Vice President, Wholesale Beer Distributors
of Texas

Scott Stewart, Executive Director, Texas Distilled Spirits Association

Keith Strama, General Counsel, Wholesale Beer Distributors of Texas

Dale Szyndrowski, Vice President Government Relations, DISCUS

Ralph Townes, Vice President-Governmental Affairs, Glazers

Karen Watkins, Assistant Attorney General, Office of Attorney General

Randy Yarbrough, Consultant, Wholesale Beer Distributors of Texas

William Yarnell, Mark Anthony Brewing

CALL TO ORDER

The meeting of the Texas Alcoholic Beverage Commission was called to order at 10:10
a.m. by Presiding Officer José Cuevas.

APPROVAL OF COMMISSION MINUTES OF March 25, 2014

Presiding Officer José Cuevas called for approval of the Commission meeting
minutes of March 25, 2014. Commissioner Steven Weinberg so moved to approve
the minutes as written. Commissioner Fredrick’s seconded the motion. The motion
carried.

RECOGNITION HONORING COMMISSIONER MELINDA FREDRICKS

Presiding Officer Cuevas read a Proclamation in honor of Commissioner Fredricks and
highlighted Commissioner Fredrick’s’ career achievements and relayed she began her
commission at TABC in 2008. He complimented her no-nonsense style, and detailed how
her candor and humor provided a sense of comfort and inspiration throughout her life’s
work. He stated her unwavering commitment to educate citizens of all ages about the
unified role of public safety, community involvement, and knowledge of the alcoholic
beverage history, has ensured leaders of the Texas Alcoholic Beverage Commission are
committed to high standards and accountability for current and future generations of
Texans. He expressed his gratitude on behalf of the people of Texas and the employees of
TABC and proclaimed May 29" to honor Melinda Fredrick’s for her outstanding dedication,
positive impact, and service to the state of Texas.

Commissioner Weinberg stated it was a pleasure to work with Commissioner Fredrick’s for
the past 6 years. He stated that he and Presiding Officer Cuevas tend to focus more on the
bottom-line or the nuts and bolts of the issues, whereas Commissioner Fredrick’s brought
her heart and soul and used that to help guide her in decisions. He added she was a
tremendous asset to the Agency and will be missed.

Presiding Officer Cuevas added he wanted to thank Commissioner Fredrick’s for her years
of service, sacrifice and dedication. He expressed that she has many of the same values as
him and he appreciated her efforts throughout her commission.



Executive Director Cook stated that although TABC'’s ultimate “boss” is the Governor of
Texas, the Commissioners ensure the right decisions are being made, and their leadership
affects the organization and overall effectiveness of the Agency. She expressed to
Commissioner Fredrick’s that she appreciated the support, guidance and advice that she
has given her over the years and she will be missed.

General Counsel Emily Helm stated that she always considered Commissioner Fredrick’s a
sister and has appreciated the support during her commission. She noted that
Commissioner Fredrick’s balanced her family life, raising five kids and committing to the
task of being an involved board member.

Deputy Executive Director Ed Swedberg thanked Commissioner Fredrick’s for bringing her
compassion and perspective to the Commission. He stated his job is enjoyable because he
gets to work with Commission members that do such a great job at overseeing the Agency.
He concluded by thanking her for her efforts and dedication.

Chief Robert Saenz stated he appreciated the perspective she brought to the Commission
and thanked her for her commitment to the Agency.

Commissioner Fredrick’'s stated she has appreciated her time with the Agency and has a
huge respect for the Agency and its staff for its commitment in upholding the cornerstones
of the Agency and regulating alcoholic laws and rules. She said she is very proud of the
Agency and she encourages everyone to keep in mind the rules and laws that have been
put in place in the past, although some of the rules and laws seem cumbersome, they were
put in place for a reason. Commissioner Fredrick’s relayed that she hopes the guiding
focus on the decisions the Agency makes continues to positively impact the families and
citizens of Texas.

Presiding Officer Cuevas, Commissioner Weinberg, and TABC Executive Officers
presented Commissioner Fredricks with a Proclamation, a Gold Star Award, a plague and
the State of Texas flag that was flown at the State Capitol in her honor on Friday, 5/23/14.

General Counsel Emily Helm, Commissioner Steve Weinberg, Commissioner Melinda Fredricks, Executive
Director Sherry Cook, Presiding Officer José Cuevas, Deputy Executive Director Ed Swedberg.



Chief of Enforcement Robert Saenz, General Counsel Emily Helm, Commisioer Steve Weinberg,
Commissioner Melinda Fredricks, Executive Director Sherry Cook, Presiding Officer José Cuevas, and
Deputy Executive Director Ed Swedberg.

PRESENTATION TO THE COMMISSION FROM THE MEMBERS OF THE TEXAS
ALCOHOLIC BEVERAGE COMMISSION OFFICERS’ ASSOCIATION

President of the TABC Officer's Association, Alfredo Alvarez, Jr., presented the
Commissioners with an American flag that he requested be displayed at TABC
headquarters. He stated the wife of Agent Jason Winter had the flag flown over Afghanistan
on February 22, 2014 by the United States Air Force in honor of TABC. He stated the
officer's association would be privileged to have it displayed at Agency headquarters.
Presiding Officer Cuevas stated he would be proud and honored to have the flag displayed
in the Commission room to show the appreciation for the sacrifice and patronage of the
soldiers.

COMMISSION REPORT: EXECUTIVE DIRECTOR AND AGENCY ACTIVITIES,
BUDGET ISSUES, STAFF ACHIEVEMENTS, LEGISLATIVE ACTIVITIES

Presiding Officer Cuevas called upon Executive Director Sherry Cook to present the
Commission report on Executive Director and Agency Activities, Budget Issues, Staff
Achievements, Legislative Activities.

Executive Director Cook welcomed Presiding Officer Cuevas, and Commissioners
Weinberg and Fredricks back to Austin.

Executive Director Cook began by stating she appreciated Commission Fredricks’
comments on TABC'’s function of regulating alcoholic laws and rules. She added that if left
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unmonitored, it could lead to destabilization of the market place. She stated the impact of
Agency decisions directly affect our families and community.

She began by reporting on significant Agency activities. She gave an update to Senator John
Carona’s Senate BillL1035 which included changes to streamline the licensing process by

1) having license applicants pay state fees directly to TABC instead of the county tax
assessor-collector; 2) eliminating the requirement of hearings before the county judge in non-
contested cases (no protests) but increasing the fee from $5 to $25; 3) codifying the practice
of TABC giving 5% of the license fee to the county; 4) requiring that notice of application be
posted in a newspaper by the applicant instead of the county clerk.

She stated this change-over began on February 1% however unfortunately, the counties
have been sending the county fees to TABC as well with the applications, and TABC then
has to then refund those fees. She added the change-over has increased workload
dramatically for revenue processing personnel. She stated that BSD is working with
Licensing to find ways to better educate permittees/licensees about payments and Director
Amy Harrison’s group is handling the education of these changes to the counties.

Executive Director Cook stated that open positions are aggressively being filled as soon as
vacancies occur. She continued stating that 15 offers were made in April which included the
current New Agent Academy class. She noted the academy began on May 5" in which two
trainees resigned and one transferred to Arlington, with 8 active trainees still enrolled. She
stated it is anticipated that a New Agent Academy class will begin in October. She noted at
this time it cannot be determined how many trainees are anticipated as positions are based
on where we are on the budget.

Executive Director Cook gave an update on how the Agency plans to address an issue from
last year where a roll of liquor stamps and alcoholic products were unaccounted for and
could not be tied to a specific entity. She stated BSD is working IRD to find a software
solution for tracking the liquor stamps issued and to better establish controls and
accountability. She added several of the stamp manufacturers also offer tracking software
that will aid agents and auditors conducting inspections and investigations.

Executive Director Cook stated the POE revenue continues to improve, especially at the new
sea ports. She pointed out the Galveston Sea Port continues to increase in revenue with an
increase of $1300 in March compared to the previous month. She added that tax collections
for the three months in operation totaled over $90,000. She explained that fog and a harbor
oil spill delayed tax collections for several of the cruise days; however, the supervisors were
able to make the necessary schedule adjustments and were able to continue tax collection.
She noted that District Port Supervisor, Charles Reubens, was hired and started with POE on
March 1, 2014. She added Regional Ports Supervisor, Carla Rios was also recently hired.
She stated scheduling strategies for revenue improvement at the land ports are ongoing.

Commissioner Weinberg inquired about the projected seaports revenue, specifically whether
anticipated collections will exceed operating expenses. He stated it appears based on current
data the seaports will cost about $250,000 to operate and could potentially collect $300,000.



Executive Director Cook stated the requested information will be provided to the
Commissioners in the July Commission meeting now that operations have stabilized.

Executive Director Cook reviewed the Legislative Appropriations Request stating that the
numbers have been hardened to reflect Agency needs. She stated information is being
prepared for the Commissioners for items included on the LAR detailing the needs,
justification and how the funds are tied to the Agency and its objectives. She noted that
additional funds for items such as Career Ladder/Retention Planning, New Agent/Auditor
positions, facility lease and fuel cost increases, Equipment/Vehicle replacements; IT
improvements, Insurance/Retirement costs, Grayson College Reduction, and the new
Centralized Accounting and Payroll/Personnel System (CAPPS) are essentials for the
Agency to operate at maximum effectiveness. She elaborated that for retirement costs, 96
employees are eligible for retirement in August and with these potential retirements the
Agency pays out unused vacation which can result in a significant amount to be paid out.
She stated every cycle the Agency starts at a deficit and it uses its FTE vacancies to cover
the additional funds needed to operate. She stated the LAR funds would be used for
operating needs and the vacant FTE positions can be filled as needed. She concluded by
stating the LAR is roughly for just under $14 million. She concluded the LAR is very
conservative and only includes items the Agency needs to fulfill its mission in regulating the
alcoholic beverage industry.

Commissioner Weinberg stated that he would like the LAR to reflect the data since 2005
showing how the Agency is doing more with less, such as supporting more businesses
throughout the State, working with less FTE, all on a smaller budget. He estimates between
2005 and the present licenses are up at least 20% and what the Agency collected during that
time has also likely increased 20%. He added it should be noted in the LAR that collections
are up almost 4% and the Agency is self-sustaining.

Executive Director Cook stated data is being compiled to determine if the reduction in retail
licenses is down due to owners not knowing how to run a business, or if they were bad actors
and whether there is a correlation between the reduced licensees and the At-risk and priority
list. She noted the collected data should reflect how Enforcement efforts are impacting those
numbers. Commissioner Weinberg stated that is should be noted that although licenses are
down, volume of sales have increased.

Deputy Executive Director Swedberg stated that for the current biennium for projected
revenue for 2014/15 is $128 million plus fines, fees and surcharges which is the base that is
used to fund the Agency and it is projected for 2016/17 to increase to $137 million or 4%. He
noted that a very conservative $131 to 132 million is being anticipated which would leave $5
to 6 million on the table in the General Revenue fund for other State agencies to use. He
concluded we are trying to get the money back that is needed to operate the Agency to
regulate the industry efficiently.

Commissioner Weinberg inquired if LAR items were considered and prioritized on the basis
of need and importance. Executive Director Cook answered in the affirmative.



Presiding Officer Cuevas inquired if guidance from the LLB was received for establishing the
budget and possible budget cut requests. He stated the budget should be forecasted what it
would look like with a 5% or 10% cut. Executive Director Cook responded there have been
no hearsay or conversation to-date indicating budget cuts; however, she noted preparations
should be made for the possibility cuts may be required. She added guidance is anticipated
to be given in early to mid-July and if instructions are not received by the July meeting,
budget information will be passed out to the Commissioners in August.

Executive Director Cook next discussed trends throughout the Agency. She stated in recent
years, the total number of inspections conducted by TABC employees has generally trended
downward, driven, for the most part, by a decline in Enforcement inspection activity. She
added, at the time it was a conscious decision by the Commission to shift its focus away from
individual behavior to identifying and correcting the source (i.e., over-service, sales to
intoxicated and sales to minor).  She explained however this trend reversed itself in the
second half of FY 2013 when Enforcement inspection activity began to climb, and the
upswing has continued into the current fiscal year (FY 2014). She added there was also an
upswing in the middle of FY 2013 on the percentage of TABC inspections producing
administrative cases. She stated by identifying at risk locations through inspections, efforts
can be targeted for the maximum effect and either bring permittees/licensees into compliance
or remove them from business.

She reviewed the three broad categories for Inspection Types: Open Inspections, Exterior
Surveillances, and Undercover Operations which has recently been ramped up. She
explained each group has its own strengths and weaknesses, and each is employed under
different circumstances for different purposes. She stated undercover operations, while high
profile and very resource intensive, are much more likely to detect violations and to generate
administrative cases than other types of inspections. She stated Undercover Operations
work with the federal, state and local level authorities on cases. She added a great benefit
from these partnerships is that the other law enforcement agencies can address the criminal
side and TABC the administrative side. She stated due to the success of the undercover
operations additional resources are being researched to add to the group which currently
consists of 12 staff and a Captain.

Executive Director Cook stated for FY 2014 relative to the same period of FY 2013
inspections increased overall by roughly 52 percent, while the volume of undercover
operations more than doubled bringing the administrative cases generated by undercover
operations from 8.0 percent to 11.7 percent of the total. She noted over the past five fiscal
years, TABC employees have initiated an average of 3,250 administrative cases per year,
with roughly two-thirds of the cases coming from Enforcement. She added Auditing/Analysis
and Licensing and Education/Prevention also contribute to the number of administrative
cases filed. She reviewed the types of violations for administrative cases statewide by
division. She stated most violations charged were for Sell/Serve/Dispense/Deliver AB to
Minor and secondly Cash Law violations.

She stated in addition to inspections the Agency responds to complaints. She explained
complaints consist of citizens complaining against permittees, permittees complaining
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against permittees, and employees complaining against permittees. She noted the number
of complaints being initiated has declined over the past two years.

Executive Director Cook provided an overview of the Ports of Entry (POE) revenues and
products taxed totals for FY 2014, and indicated totals have surpassed those of the prior
fiscal year. She explained the upswing in fiscal year-to-date outcomes can be contributed to
the new Seaport and changes to personnel at the Laredo port.

She stated in the Seaport POE District, taxable importations and revenues have increased
monthly since operations started at the two Galveston cruise ship terminals in January 2014.
She noted the increases are due, in part, to an upswing in ship arrivals and improvements in
the crowd and people-handling skills of assigned personnel.

Director Smithwick stated revenues from the other POE districts and from all border districts
as a group continue to fall; however, these ports close, unlike Laredo that is 24/7 Thursday
thru Saturday. She added they continue to monitor traffic and will adjust schedules for
maximum revenue. Executive Director stated going forward, despite the accomplishments of
the personnel assigned to the Laredo Ports District, agency analysts expect border port
revenue and output totals to finish FY 2014 at a lower level than was achieved in FY 2013.

Commissioner Weinberg commented he is impressed with Laredo’s accomplishments.

Executive Director Cook stated revenue and output totals for the POE Division as a whole
are expected to finish FY 2014 at a higher level than was experienced in the previous fiscal
year. She added assuming that the Seaport’s April results are representative of the future
and that relationships observed in that month remain constant, then Seaports will produce
average revenue of more than $52,800 per month for the remainder of the fiscal year, and by
the end of the fiscal year will have added more than $351,500 to the state’s coffers.

Executive Director Cook gave an overview of the Agency’s vacancies stating there are about
47 vacancies. She explained the vacancy count fluctuates depending on people retiring, new
agent academy hires, civilian new hires, employees leaving the Agency. She stated for the
first time in a long time, the agency has less than 50 vacancies. She explained as a result of
the new hires, there are a significant number of new line supervisors that need to be properly
trained. She stated she spoke with the Andy Pena, Director of OPR (who also oversees
Training), that a stringent training plan needs to be developed for the new line of supervisors.
She added proper training at the beginning of their employment will ensure they develop
necessary supervisory skills and proper understanding of Agency policies and
professionalism.

Commissioner Weinberg commented on the prior discussion on the 96 employees eligible for
retirement this year and how that would negatively affect the staffing. He inquired if it could
be determined how many eligible employees were actually retiring this year. Executive
Director Cook stated these potential retirees are being taken into account and unfortunately
we cannot foresee how many are retiring until they come forward. She added not only will it
affect the budget but it would also put an extra strain on existing staff resources. She
explained that Director Doty tracks employees eligible for retirement and what their payout
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would be. Director Doty stated the Agency averages 15 retirements a year and employees
generally provide anywhere from two weeks to one month advance notice of their retirement.

Commissioner Weinberg stated the closer the Agency can get to fill its vacancies, the better
it will support next year’s requested budget. Executive Director Cook agreed and stated that
the Agency is hoping to be closer to a minimum of 25 vacancies. She also noted that as
agent positions are filled, they are paid at a higher rate than civilian positions which will
require the budget to be monitored more closely to eliminate a budget shortfall.

Executive Director Cook concluded her presentation by informing the Commissioners that
TABC is hosting the 80™ NCSLA in San Antonio June 16-20, 2014. She stated that she is
very excited to be hosting the conference and noted the host hotel and back-up hotels are
already full and they expect a very successful turnout. She added additional hotels are being
approached for the overflow of registrants. She stated the pamphlet being provided to
attendees will include information and hot topics in Texas. She stated that the conference will
provide a great opportunity to network and discuss issues affecting the industry. She
announced that there is still time to register for the conference.

Executive Director Sherry Cook’s report is supported by a PowerPoint presentation. (Attachment 1)

LICENSING DIVISION BRIEFING

Director Amy Harrison and Assistant Director Jo Ann Joseph gave an overview of the
Licensing function. Assistant Director Joann Joseph began by explaining the various legal
documents, such as management/concession agreements, that the Licensing Division
reviews on a daily basis in order to process applications. Director Harrison said it is
imperative that the Licensing staff receive specialized training to understand and process
the complicated legal documents.

Assistant Director Joseph reviewed a graph illustrating lllegal Interest in which entity
structures are investigated to ensure there is no cross-tier or tied house violations. She
added they can be very complicated as they include corporations, LLCs and limited
partnerships. Director Harrison stated the Legal Division is instrumental in ensuring the
documents meet legal criteria.

Assistant Director Joseph discussed the different types of monies collected by Licensing.
She stated that in addition to license and permit fees, surcharges, late fees and Bonds are
also collected. She noted to date over $50 million has been collected by the Licensing
Division. Director Harrison stated that Licensing’s role is not only collecting/depositing
checks but also includes the process of calculating the fees and ensuring the forms that the
bonds are “presented on” are lawfully and accurately completed so that correct fees can be
collected if a violation is found. She added that Business Services assists immensely in this
process. She noted there is a huge collaborative effort among the various divisions to
successfully process applications, licenses and permits.
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Assistant Director Joseph reviewed the staffing of the division. She stated of the 77
employees, 25 have been with the division less than a year. She noted the supervisors
have developed and implemented a very aggressive and progressive training program to
educate and mentor the staff. She introduced Lubbock Regional Supervisor, Kyle Russell,
Arlington Regional Supervisor, Loretta green, Houston Regional Supervisor, Richard Wills
(not in attendance), Austin Regional Manager, Shaun Jordan, San Antonio Regional
Supervisor, Yvette Price, and Manager (Austin Headquarters), Julie Ross.

Assistant Director Joseph discussed Neubus, Spirit Texas, AirScan and various computer
systems and applications used within the division. Presiding Officer Cuevas inquired what
AirScan was and Director Harrison explained it's a new free mobile app for Neubus that
allows you to scan a document via your phone and send via various methods to email
addresses or V-Boxes (virtual post office box) on both a work and personal level. She
stated they also rely on subsystems ARTS, Versa Regulation (VR), Versa Online (VO) and
Public Inquiry and Internal Inquiry. Director Harrison stated Licensing personnel enter all
the foundational information in those systems that are used by other divisions so the data
entry has to be accurate. She added they have several wonderful partners; however
Neubus has partnered with us and developed new mechanisms and allow us to test them.

Commissioner Weinberg stated he is aware Renewal Apps are close to being completed;
however, he inquired about the status of Original Apps. Director Harrison stated we are
hoping to have a pilot by the end of the year but it will depend on the amount of system
changes required to embrace the beer portion of it.

Assistant Director Joseph gave an overview of the various innovative techniques they use
in the division to be more efficient. She mentioned utilizing V-Boxes, barcodes, mobile
apps, taking interviews to the applicant and implementing a pilot work-from-home program
as some of those methods.

Assistant Director Joseph stated as of FY April 2014 the division has imaged 361,256
documents, greeted 31,543 walk-ins State-wide, issued 51,180 licenses/permits, issued
3,998 temporary licenses, issued 9,374 caterer/wine festival permits and created 41,341
entities. She added they are geared up to go the extra mile to meet the challenges to make
the Agency successful.

Director Harrison concluded by saying the successes of the Agency is highly due to the
leadership of the Commissioners, and she noted their accomplishments are also the
Commissioner's accomplishments. She added it was a pleasure working with
Commissioner Fredrick’s.

Director Amy Harrison’s report is supported by a PowerPoint presentation. (Attachment 2)
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DISCUSSION ONLY OF ITEMS 9-14:

Presiding Officer Cuevas called upon Assistant General Counsel Martin Wilson for the
presentation of the next agenda Item 9 through 14.

BRIEFING ON PROPOSED AMENDMENTS TO RULE 845.73, LABEL: GENERAL

BRIEFING ON PROPOSED AMENDMENTS TO RULE 8§45.82, PROHIBITED
PRACTICES

BRIEFING ON PROPOSED NEW RULE 845.94, VERIFICATION REGARDING USE OF
FACILITIES

BRIEFING ON PROPOSED NEW RULE 845.95, AGREEMENTS BETWEEN
MANUFACTURERS OR BREWERS AND RETAILERS

BRIEFING ON PROPOSED NEW RULE 845.96, BREWPUBS

BRIEFING ON PROPOSED AMENDMENTS TO 845.110, INDUCEMENTS

Assistant General Counsel Martin Wilson stated these rules were authorized for publication
at the March meeting and they were published in April 2014, Public Register. He noted that
some useful comments were received. He stated some of these rules may require tweaking
or re-publication. He anticipates having final recommendations on the adoption of these
rules to the Commissioners at the July 22, 2014 Commission meeting. He stated these are
still amendments and we are working to finalize them; however, additional comments are
being received and concerns are being addressed and reply comments will be filed by June
13". He specifically mentioned Proposed New Rule §45.95 and Proposed New Rule
845.96 would require more tweaking and additional effort to finalize.

Presiding Officer Cuevas stated there were several people who signed up to make public
comments, and called upon Mr. Mark Bordas to begin.

Mr. Mark Bordas, Region Vice President of State Affairs for Anheuser-Busch, expressed
agreement with the comments previously submitted by the General Counsel of the Beer
Institute in which it was stated Proposed New Rule 845.95 as written was overly broad and
unduly burdensome and goes well beyond the private brand issue and beyond the intent
clearly and simply expressed in HB 3307. He added because “agreements” are undefined it
requires the disclosure of the broad largely undefined, universe of documents
understandings and agreements way beyond the private label issue and perhaps, more
burdensome manufacturers, brewers, and retailers would have to identify, assess and
disclose all oral agreements.

He added on a personal observation, he stated the end result of this rule as written would
affect the communication between a brewer and retailer and cause fear that any
conversation or understanding, no matter how informal, would need to be documented and
reported to TABC for review and assessment, less they be in violation of the law. He noted
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both brewers and retailers involved in the agreement(s) would need to line up, brewery
representatives and retailer representatives are more likely run away from one another. He
added he believes certain elements of the industry might seek to exploit the new rule to
their advantage. He concluded by stating common sense dictates that the more information
you receive from varied sources, the better informed the decision maker you'll be. He
stated someone else wins when there is open communication and competition, someone
who is not represented here today, the consumer. He added brewers and retailers are pros
at understanding 845.95, and believes consumers would be too if they knew it was up for
discussion and urges them to reject Proposed New Rule §845.95.

Commissioner Weinberg commented that the consumer is present by way of the
Commissioners. Mr. Bordas affirmed that statement.

Mr. Dewey Brackin representing the Texas Retailers Association (which includes
companies such as HEB, Walgreens, Brookshire Brothers, and 7-11) stated he filed his
comments along with a copy of the 1985 Opinion on the Pearl Brewing case to Assistant
General Counsel Wilson. He stated Walgreens specifically, which he believes is one of the
largest license holders in Texas, is concerned about the overreach of Rule 845.73. He
stated the “exclusivity selling of products” to a certain retailer is already addressed in the
law; however, the definition of “exclusivity” of Rule 845.73 as it is written is a concern. He
stated to him “exclusivity” to him means to exclude of all others. He added as long as the
product is available to other retailers whether they choose to sell it or not, does not warrant
it exclusive. He stated if a product available on the market is only picked up by one retailer
for whatever reason, but the product is sold solely to that store, it does not make it an illegal
exclusive outlet. He added it's only exclusive if a distributor is given instructions to sell to
only one retailer by a manufacturer, which he doubts the distributor would abide by. He
mentioned Rule 845.73 referencing to the use of a retailer's name also causes concern
(stores using “Bud” and “Lone Star” in the store name were cited as examples). He urges
Rule 845.73 be rejected as it is written and proposed as there are unintended
consequences to the rule on both the label side and the definition. He stated if a retailer
meets with a manufacturer to discuss what they would like to see on the market, that’s just
business and it’s up to the distributor how the product is marketed and the way the rule
reads it puts the decision on the manufacturer.

He stated Proposed New Rule 845.95 will cause permittees to be over cautious on what an
agreement means, is it an enforceable contract, whether written or verbal. He added it is a
bureaucratic overreach if the rule is passed as currently written.

He stated Proposed New Rule 845.96 should be tweaked to better clarify the rules
meaning.

He stated Proposed New Rule 845.94 use of the word “primarily” needs to be more clearly
defined.

He mentioned that included in his comments was a formal proposal for repeal of the private

label beer rule which was withdrawn. He stated they can vote to push it to the middle tiers
way and decrease the bureaucratic regulation on the two other tiers or repeal the private
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label beer rule and make it clear as long as we're not dealing with exclusivity, quotas or
production limits this is an area of the market that can continue to grow as it has been for
spirits or wine. He stated the Agency took the position that private labels were fine for
spirits and wine; however, it chose not to appeal that it was okay for beer.

Mr. Keith Strama, General Counsel for the Wholesale Beer Distributors of Texas, stated
they filed written comments with Assistant General Counsel Wilson. He stated the tier
system that is place allows smaller retailers to compete with larger ones. He stated
Proposed New Rule 845.95 requesting disclosure of agreements is important, will keep the
bad guys out of business and helps keep the marketplace orderly. He stated that legal
agreements should be submitted for review sooner than later.

Commissioner Weinberg inquired of Mr. Strama if the Agency felt there was a suspicious
situation, does TABC have the authority ask to see the agreement and Mr. Strama
responded in affirmation.

Mr. Royce Poinsett, Attorney, Anheuser Busch stated Mr. Mark Bordas spoke on behalf of
Anheuser Busch and he fully agreed with his comments.

Mr. James Davis, Attorney, Beer Alliance of Texas stated his comments were filed with
Assistant General Counsel Wilson. He stated specific comments regarding the repeal rule
were filed and could be referenced. He stated there are concerns on how the rules might
change and fears about unintended consequences might occur, especially with the rule on
private labels. He added the Agency has a staff and Commission who enforce the rules,
with discretion and good judgment and there is trust. He stated some of the rules need
discussion and need tweaking, and comments were made for the rules they supported and
they stand by those.

Presiding Officer Cuevas stated the staff will continue to work on those rules.

Presiding Officer Cuevas stated there was a court case in August and let it run its course
and let the legislature deal with it.

Assistant General Counsel Wilson stated that the point Mr. Brackin raised on the relief he is
asking in his petition for rule making is the same relief Mark Anthony asked in its original
petition. He stated the Commission granted the petition then in the March meeting withdrew
the petition and that is interpreted as a rejection of that petition. He added under the
Commission’s rules there is a provision that states the Executive Director does not need to
present to the Commission with repetitive petitions for the same ruling. He noted since the
item was not put on the agenda for action it effectively is denied.

Presiding Officer Cuevas stated his understanding is that the discussions will continue on
the issues that some rules will go through and others addressed separately. Assistant
General Counsel Wilson said the rules were originally handled as a package but they can
be addressed individually.
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Presiding Officer Cuevas adjourned the meeting at 12:26 p.m. for Commissioner
Melinda Fredricks’ reception.

Proclamation presented by Presiding Officer José Cuevas and reception held proclaiming May 29, 2014 in
Honor of Commissioner Melinda Fredricks for her service.
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Presiding Officer Cuevas reconvened the meeting at 12:54 p.m.

APPROVAL OF INTERNAL AUDIT OF PERFORMANCE MEASURES

Presiding Officer Cuevas called upon Internal Auditor Monday Rufus, CPA for his
presentation on the Approval of Internal Audit of Performance Measures.

Mr. Rufus stated that an internal audit of Performance Measures Reporting (Measures) was
conducted at the Texas Alcoholic Beverage Commission for the fiscal year ended 2013.
Specifically, the internal audit was limited to the following Key Measures:

*Outcome: Percentage of Licensed Establishments Inspected Annually
*Output: Number of Inspections Conducted by Enforcement Agents
Efficiencies: Average Cost Per Enforcement Inspection

«Output: Number of Licenses/Permits Issued

Efficiencies: Average Cost Per License/Permit Processed

«Output: Number of Alcoholic Beverage Containers and Cigarette Packages
Stamped

He stated the objectives of the audit were to determine whether the Texas Alcoholic
Beverage Commission (Commission) is accurately reporting its performance measures to
the Automated Budget and Evaluation System of Texas (ABEST) and whether adequate
controls are in place over the collection, calculation, and reporting of its performance
measures.

He stated as part of the audit, internal auditors performed an assessment of the information
technology (IT) controls for the Texas Alcoholic Beverage Commission (Commission),
which is used for collecting and calculating performance measures data. In addition,
Internal Auditors evaluated relevant general and application controls for sufficiency in
ensuring the integrity of data for collecting, calculating, reviewing, and reporting the audited
performance measures. He stated there were no deficiencies detected in IT controls that
are significant to the objective of this internal audit.

He reviewed the Performance Measure’s Certification Categories using the Guide to
Performance Measure Management to rate the accuracy of reporting

«Certified. Reported performance is accurate within +/-5 percent.

«Certified With Qualification. Reported performance appears accurate but the controls over
data collection and reporting are not adequate to ensure continued accuracy.

eInaccurate. Reported actual performance is plus/minus 5 percent or greater than the
reported performance, or when there is a plus/minus 5 percent or greater error rate in the
sample of documentation tested.

*Factors Prevented Certification - documentation is unavailable and controls are not
adequate to ensure accuracy.

He provided an overview and results of the following performance measures audited:
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1. Percentage of Licensed Establishments Inspected Annually. Certified
2. Number of Inspections conducted by Enforcement Agents. Certified
3. Average Cost Per Enforcement Inspection. Certified

4. Number of Licenses/Permits Issued. Certified

Commissioner Weinberg stated he was very pleased that the Agency did so well and also
the detail in which the audit was conducted. He also expressed his appreciation for the
work accomplished during last year’s audit that resulted in changes recently adapted to the
Laredo POE. He added those recommendations they made to adjust changes/hours at the
Laredo POE have positively impacted the revenue.

Commissioner Fredricks called a motion to approve the Texas Alcoholic Beverage
Commission’s Internal Audit of Performance Measures as presented by Internal
Auditor, Mr. Monday Rufus. Presiding Officer Cuevas asked if there was a second to
this motion. Commissioner Weinberg seconded the motion. Presiding Officer
Cuevas stated the motion has been made and seconded and the motion passes.

Mr. Rufus concluded that it has been an honor to report to the Commissioners and

especially Commissioner Fredricks as her commission is complete. He stated they
appreciate the in depth reviews and the overall support of the Commissioners.

Mr. Monday Rufus’ report is supported by a PowerPoint presentation. (Attachment 3)

INTERNAL AUDIT OF PERFORMANCE MEASURING MEETING

The Internal Audit of Performance Measurements meeting took place on Tuesday, May 27,
2014 at 11:00 a.m. in the Executive Conference Room on the first floor of the Texas
Alcoholic Beverage Commission Headquarters, 5806 Mesa Drive, Austin, Texas. In
attendance were Executive Director Sherry Cook, Deputy Executive Director Ed Swedberg,
Director Karen Smithwick, Chief Robert Saenz, Roy Hale, Director Shelby Eskew, Director
Amy Harrison, Assistant Director Joann Joseph, and Internal Auditors, Mr. Monday Rufus
and Mr. Robert Gonzales. Commissioner Melinda Fredricks participated via teleconference.

ACTION ON THE OPTIONAL RENEWAL OF THE INTERNAL AUDITOR'S CONTRACT

Presiding Officer Cuevas called a motion to approve the renewal of the Internal
Auditor’s Contract for a one year extension. Commissioner Weinberg seconded the
motion. Presiding Officer Cuevas stated the motion has been made and seconded
and the motion passes.

19



APPROVAL OF STRATEGIC PLAN FY 2015-2019

Presiding Officer Cuevas called Carolyn Beck, Director of Government Relations for her
presentation on the 2015-2019 Strategic Plan.

Director Beck stated that in 1991, Texas initiated a process of strategic planning for all
state agencies. She stated Agencies submit plans every two years with the planning
horizon of five years. She noted Agencies may engage in planning on a continual basis
and may adjust plans internally as changing conditions dictate.

She stated the benefits of conducting strategic planning is that it clarifies purpose and
direction. She added it creates common goals and allows priority-based resource
allocation. She stated is also allows the Agency to communicate its goals, directions and
outcomes to various audiences — internal and external.

She reviewed the aspects of the strategic plan which include:

e Statewide Mission, Philosophy, Goals
e Agency Mission, Vision, Philosophy
e Overview of Agency
e Internal / External Assessment

o0 Service Population
Staffing Needs
Budget and Revenue
Population and Industry Growth
Technological Developments
Legal Issues
Key Organizational Events
Opportunities for Improvement

O O0OO0O0O0OO0O0

She stated the Agency’s updated Vision statement is “A safe and healthy Texas served by
an innovative Alcoholic Beverage Commission regulating a responsible and compliant
alcoholic beverage industry.”

She stated the Agency’s updated Mission statement is “The mission of the Texas Alcoholic
Beverage Commission is to serve the people of Texas, and protect the public health and
safety, through consistent, fair and timely administration of the Alcoholic Beverage Code.”

Director Beck stated that focus will be made to tie Technology Initiatives to agency
strategies and to the State strategic plan for Information Resources Management. She also
listed examples of technology initiatives which include Data Center Services, Online
Licensing, Security Management, Mobile Workforce, and Document Imaging and Retrieval.

She stated the performance measures for this year changed slightly and only required
language revisions.
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She stated a new performance measure was added that would measure joint operations
which involve organized crime which is: The number of joint operations conducted within a
specified time period that involve TABC and at least one other agency and that target
Organized Crime Activities (OCA) that are predominately related to a licensed premise.

She stated other required steps in the strategic planning process included outlining the
Agency Planning Process, preparing the Staffing Analysis and Workforce Plan, providing
the Survey results of Employee Engagement, the Internal Policy on HUB, and the bi-annual
Report on Customer Service.

She reviewed key organization events which are included in the strategic plan.

She also reviewed the internal operational goals which arose during the strategic planning
process which include:

o Explore ways to ensure employees are compensated fairly.

e Improve the overall safety of POE facilities.

e Leverage technology to improve employee work experience / environment.
e Improve internal communication.

e Comprehensive approach to employee training.

e Streamline agency’s management of information.

She reviewed the external operations goals which arose during the strategic planning
process which include:

e Continue to improve communication with industry to facilitate education and
voluntary compliance.

e Continue to automate and streamline the licensing process.

e Continue to automate and streamline agency interaction with the
industry and the public.

Director Beck stated the Commissioners have the opportunity to provide feedback and to
vote to approve the strategic plan. She stated copies will be provided to the Legislative
Budget Board so they can provide feedback/changes to Performance Measures as
proposed. She stated the final submission due date is July 7, 2014. She concluded once
that occurs, implementation and follow-up of the strategic plan needs to be executed.

She thanked David Brandon, Roy Hale, Liz Wuehrmann, Mindy Carroll, Loretta Doty and
Emily Helm for their assistance with the Strategic Plan.

Commissioner Weinberg stated the strategic plan was well done and it would be helpful to
have a two-page summary of the 190 page document.

Presiding Officer Cuevas concurred with Commission Weinberg that a two-page summary
would be helpful.

21



General Counsel Helm stated the reference to Administrator should be changed to
Executive Director.

Director Carolyn Beck will deliver a two-page summary of the Strategic Plan
document to the Commissioners and to the LBB.

Commissioner Fredricks called a motion to approve the Texas Alcoholic Beverage
Commission’s Strategic Plan FY 2015-2019 as presented by Director Carolyn Beck.
Commissioner Weinberg seconded the motion. Presiding Officer Cuevas stated the
motion has been made and seconded and the motion passes.

Director Carolyn Beck’s report is supported by a PowerPoint presentation. (Attachment 4)

EXECUTIVE SESSION TO CONSULT WITH LEGAL COUNSEL REGARDING PENDING
AND ANTICIPATED LITIGATION AGAINST THE AGENCY AND TO DELIBERATE THE
APPOINTMENT, EMPLOYMENT, EVALUATION, DUTIES OF THE POSITION OF
ADMINISTRATOR (GOVT. CODE 8551.071, §551.074)

Presiding Officer Cuevas announced that the regular open session of the Texas
Alcoholic Beverage Commission will be recessed at this time 1:24 p.m., May 29, 2014
and an Executive session will be held to consult with Legal Counsel regarding
pending and anticipated litigation against the agency and to deliberate the
appointment, employment, evaluation, duties of the position of administrator (govt.
Code 8551.071, 8551.074, 8§2102.006(a) and 8§2102.007(a)(1), and Texas Alcoholic
Beverage Code 85.11).

Presiding Officer Cuevas announced that the Texas Alcoholic Commission has
concluded its Executive session and is now in open regular session. The date is
May 29, 2014 and the time is 2:01 p.m. No final action, decision or vote was made in
executive session.

NEXT MEETING DATE: Tuesday, July 22, 2014

ADJOURN

Presiding Officer José Cuevas called for a motion to adjourn. Commissioner
Weinberg made a motion to adjourn. Presiding Officer Cuevas seconded. The
motion was made and seconded. The motion passes. Presiding Officer José
Cuevas announced that the meeting was adjourned at 2:02 p.m.
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Significant Activity

e SB 1035 by Senator John Carona

« HRD made 15 job offers in the month of
April

e Tax Stamp Automation “Tighter Controls”

 New Agent Academy began May 5t



Significant Activity

The Galveston Sea Port continues to Increase revenue:

« March totaled $32,475.50, an increase of $1,341 over the

previous month.
e Tax collections for the three months in operation total

$90,837.75
@ 7,854 customer transactions processed on 43 cruise

dates.

@ District Port Supervisor, Charles Reubens, was hired
effective March 1, 2014.



Texas Alcoholic Beverage Commission
Legislative Appropriations Request

General Revenue Estimated Base
|. Career Ladder / Retention Plan
II. Facility Lease Increases

Ill. Fuel Cost Increases

IV. Public Safety Programs
6 Field Enforcement Agents
6 Field Special Investigation Agents
4 Field Auditors
Total, Exceptional Item #4

V. Public Safety Equipment - Radios
(204 Mobile APX Radios and 125 Portable APX Radios)

VI. Public Safety Equipment - Vehicles (14 @ $24,000)

VII. Information Technology Improvements
Security
Excise Tax Automation
Total, Exceptional Item #7

VIII. Centralized Accounting and Payroll/Personnel System (CAPPS)

IX. Personnel Operating Costs - Long/Hazardous/Lump Sum
Long/Hazardous Pay Increases
Lump Sum Terminations
Total, Exceptional Item #9

X. Personnel Operating Costs - Insurance/Retirement
1.0% Insurance Costs
0.5% Retirement Costs
Total, Exceptional Item #10
XI. Grayson College Reduction

Total, TABC Exceptional Items

Total, TABC General Revenue Request

FY 2016-17
Biennial

FY 2016 FY 2017 Total
$1,749,561 $1,753,671 $3,503,232
$310,703 $346,312  $657,015
$196,342 $196,342 $392,684
$641,885 $413,635 $1,055,520
708,234 476,384 1,184,618
645,499 719,308 1,364,807
$1,995,618 $1,609,327 $3,604,945
$1,374,478  $1,018,750 $2,393,228
$168,000 $168,000 $336,000
$242,000 $247,000  $489,000
480,000 150,000 630,000
$722,000 $397,000 $1,119,000
$105,967 $132,277 $238,244
$130,290 $150,019  $280,309
150,000 150,000 300,000
$280,290 $300,019 $580,309
$350,082 $355,581  $705,663
175,041 177,790 352,831
$525,123 $533,371 $1,058,494
$50,000 $50,000 $100,000
$7,478,082 $6,505,069 $13,983,151

$7,478,082

$6,505,069 $13,983,151




TABC Inspections
FY 2009 - FY 2013
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2,000
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500

Administrative Cases Filed
FY 2009 - FY 2013

FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
EOTHER ®mENF mAUD

Administrative Cases by Source Activity
09/01/2013 - 03/15/2014

Open
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Trends

Enforcement Administrative Cases

by CommandGroup
09/01/2013 - 03/15/2014

Austin District
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Violations Most Frequently Charged in Administrative Cases

Statewide by Division

September 1, 2013 - March 15, 2014

Nor
Division Violation Description Cases
Cash Law 246
Credit Law 104
Place or Manner, Misc. 59
Misc. Marketing Practice Violation 44
AUDITING Misc._ Violatio.ns _ . . 40
Prohib. Relationship - Different Tiers 38
PC Records Incomplete or Missing 36
Conspiracy to Receive Unlawful Benefit 29
Inducement 28
Subterfuge 16
Sell/Serve/Dispense/Deliver AB To Minor 753
Sell/Deliver AB to Intoxicated Person 138
Breach, Failure To Report 116
Permit Consumption - Prohibited Hours 107
ENFORCEMENT Place or Manngr, Misc.. _ 77
Sale/Serve/Deliver During Prohibited Hours 62
Intoxicated Licensee/Permittee 57
Possess/ Permitting Possession of Drugs 52
Misc. Marketing Practice Violation 49
Conspiracy to Receive Unlawful Benefit 47
Conduct Surety Bond Forfeiture 5
Failure to Pay MB Gross Receipts Tax 2
LICENSING Failure to Pay State Sales Tax 1
Indebted To State For Tax/Fee/Penalty 1
Misc. Defects In Application 1
Misc. Violations 1
EDUCATION/PREVENTION | Failed to Properly Issue Trainee Certs. 1




TABC ComplaintInvestigations Initiated

FY 2009 - FY 2013

TABC Investigations Initiated
September 1st - April 15th

12’000 11 ’71’2
10,066 10,160
10,000 8.400 8776 sggg 7,031
' 6,010 5,912
8,000 6,000 5,132 R —
6,000 5,000
4,000
4,000 3,000
2,000 2,000
0 1,000
FY '09 FY '10 FY '11 FY '12 FY '13 0 ' '
Totals include Enforcement, Auditing, Licensing, & FY'08 FY'09 FY 10 Fy1l FY '12 FY'13 FY'l4
Education/Prevention investigations. Totals include Enforcement, Auditing, Licensing, and
Education/Prevention Investigations.
Most Investigated Allegations by Division
September 1, 2013 - April 15, 2014
Division Allegation Description Number of Number of
Allegations | Investigations
AUD Cash Law 597 595
Credit Law 230 229
Place or Manner, Miscellaneous 96 96
Miscellaneous Marketing Practice Violation 74 74
Fail To Pay Local Fees /Tax 59 58
ENF Sell/Deliver AB to Intoxicated Person 869 867
Sell/Serve/Dispense/Deliver AB To Minor 774 773
Possess/ Permitting Possession of Drugs 320 319
Sale/Serve/Deliver During Prohibited Hours 296 295
Breach of the Peace 276 276
LIC Miscellaneous Defects In Application 101 100
Bond:Failure To Maintain Acpt.CS Bond 45 45
Failure To Maintain Performance Bond 15 15
Fail To Pay Local Fees /Tax 11 10
Place or Manner, Miscellaneous 10 10
_EPD Failed to Properly Issue Trainee Certs. 2 2 4




POE Revenues & Products Taxed Border Ports Revenueby District
All Ports Districts: September - April - September - April
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POE Revenue & Importation Totals

FY 2010 - FY 2014
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Licensing Division Briefing



May 29, 2014

icensing

Divisional Update
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Legal Document Review
U Management/Concession
Agreements
U Trust Agreements
U Territorial Agreements
U Orders-Refusals/Cancellations
U Protests



Illegal Interest

Ulnvestigating Tied House
i Cross Tier Interests
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Collection of....

(0$28,321,844 Fees
0$21,566,664 Surcharges
0 $156,800 Late Fees
0 $336,000 Bonds




Employees - Our Strength

U Total FTE’s = 77

| 32.47% < 1 year

| 66.33% =570 years
U Training & Development
U Supervisors



Neubus
U Images
U Manage Work Flow
U Original Queue
U Renewal Queue
U Spirit Texas
U Mobile Apps
U AirScan




Subsystems

U ARTS

VR

a Vo

U Public Inquiry
U Internal Inquiry




Innovation

U V-Box

U On-Line

U Barcodes

U Mobile Apps

U Interviews

U Pilot from Home

| —
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Numbers - FY - 4/30/2014

U Images = 361,256

U Walk-ins = 31,543 Est. Statewide

U License & Permits Issued = 51,180

U Temporaries = 3,998

U Caterers & Wine Festival = 9,374

U Entities Created = 41,341

O Average Days FY to April 30t = 37.61




Gearing up....Going the Extra Mile

U Putting responsible people into
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Approval of Strategic Plan FY 2015-2019



Strategic Planning

Carolyn Beck, Communications and
Governmental Relations

% TEXAS ALCOHOLIC BEVERAGE COMMISSION
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Why do a strategic plan?

+ 1991 - Texas Initiated a process of
strategic planning for all state agencies.

+ Agencies submit plans every two years.

+  Planning horizon is five years.

+ Agencies may engage in
planning on a continual basis

and may adjust plans internally
as changing conditions dictate.




How do we benefit?

=~ e

Clarifies purpose and direction.
Creates common goals.
Allows priority-based resource allocation.

Communicate our goals, directions and
outcomes to various audiences — internal
and external. i
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Aspects of the Strategic Plan

+ Statewide Mission, Philosophy, Goals
+ Agency Mission, Vision, Philosophy
+ Overview of Agency

v Internal / External Assessment
> Service Population
- Staffing Needs
- Budget and Revenue
- Population and Industry Growth
- Technological Developments
- Legal Issues
Key Organizational Events
OPRG tunities for Improvement




Updated Vision

A safe and healthy Texas
served by an innovative
Alcoholic Beverage Commission
regulating a responsible and

compliant alcoholic @

beverage industry. Jorht

1. An imagined idea
or a goal toward
which one aspires.




Updated Mission

The mission of the Texas Alcoholic
Beverage Commission Is to serve
the people of Texas, and protect
the public health and safety,
through consistent, fair and timely
administration of the Alcoholic
Beverage Code.
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Focus on Technology

+ Technology Initiative
Assessment and | .

Alignment
Tie technology initiatives . / \
to agency strategles \
+ Implementing the Texas EU .._____.
Transformation ==

Tie technology initiatives to “So this software... Does it tell you to do things?”

the state strategic plan for
Information Resources




T BT
My FIRST
SHOWALAN!

Technology Initiatives

Data Center Services

Online Licensing

Case Management & Risk Assessment
Security Management

Mobile Workforce

Data Analytics and Info Management
Citizen Access to TABC Information : M. .
Document Imaging and Retrieval i o T S

Learning Management System

Application Standardization and Optimization

Business Software Improvements / PC Refresh

Communications Technology Infrastructure

Enterprise Resource Planning

POE Tax Collection and Border Stamp Enforcement
bel Approval Automation / Excise Tax Automation

~ Control
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Performance Measures

+ TABC Goals, Objectives, Strategies,
Performance Measures

+ FIve-Year Projections
for Outcome Measures

+ Performance Measure
Definitions
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Requested New Performance
Measure

The number of joint operations
conducted within a specified time
period that involve TABC and at least
one other agency and that target
Organized Crime Activities (OCA) that
are predominately
related to a licensed
premise.




Other Required Info

+ Agency Planning Process

+ Staffing Analysis and Workforce Plan
+ Survey of Employee Engagement

+ Internal Policy on HUB

+ Report on Customer
Service

“Someone calling themselves
a customer says they want
something called service.”




Stakeholder Involvement
Internal and External

+ January — Division directors and field supervisors
reviewed results from Survey of Employee
Engagement.

+  February/March — Survey results presented to
employees statewide; brainstorming meetings.

3+ March — Division directors met to develop internal
management goals.

v March — Division directors and Commissioners
met to update agency mission and vision.

+  April — Invited external stakeholders to review and
date external management goals.



Key Organization Events

New Agency Leadership

Smart Phone Apps

Learning Management System
Emergency Management Plan
Project Management Office
Employment and Recruitment Efforts
Restructuring of OPR and Training

Licensing: Streamlining Process
(SB 1035); Internal Process
Improvement; Online Renewals

+ Ports of Entry: Credit Cards, Seaports, Maximizing Revenue
psnancial Crimes Unit / Special Investigations Unit
hal e Three Tier System
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Internal Operational Goals

1.

Explore ways to ensure employees are
compensated fairly.

Improve the overall safety of POE facillities.

Leverage technology to improve employee
work experience / environment.

Improve internal communication.
Comprehensive approach to
employee training.

Streamline agency’s management
formation.
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External Operational Goals

1. Continue to Improve communication with
iIndustry to facilitate education and
voluntary compliance.

2. Continue to automate and streamline the
licensing process.

3. Continue to automate and streamllne
agency Iinteraction with the B |
iIndustry and the public.




The Next Steps

+ LBB Decision on Changes to
Performance Measures

+ Submission Due Date: July 7, 2014
+ Implementation and Follow-Up




Special Thanks to: t

David Brandon
Roy Hale

Liz Wuehrmann
Mindy Carroll
Loretta Doty
Emily Helm
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Questions /
Comments




Attachment 4

Proposed Amendments to Rule 845.73, Label: General



3/17/2014 11:20 PM

March 25, 2014 Agenda Item 14.
Approval to Publish Proposed Amendments to Rule §45.73, Labels: General.

The Texas Alcoholic Beverage Commission (commission) proposes amendments to
845.73, relating to Labels: General, to state the purpose of and authority for the section,
to delete references to special or private brands, to prohibit labels indicating that the
beverage is owned or licensed by or exclusively used by a retailer, and to define the word
"exclusively" as used in this section.

The amendments attempt to further clarify the commission's interpretation of Alcoholic
Beverage Code §102.07 and §102.15, which prohibit brewers and manufacturers from
furnishing anything of value to retailers of their products. The commission believes that
a malt beverage label that is identified with a specific retailer under certain circumstances
(outlined in the section as it would be amended) is a form of advertising for the retailer.
Brewers and manufacturers cannot provide advertising for a specific retailer because it is
a thing of value to the retailer.

Section 45.73 was also reviewed under Government Code §2001.039, which requires
each state agency to periodically review and consider for readoption each of its rules.
The commission has determined that the need for the section continues to exist but that it
should be amended to provide clearer guidance about prohibited activities.

Martin Wilson, Assistant General Counsel, has determined that for each year of the first
five years that the proposed amendments will be in effect, there will be no fiscal impact
on state or local government attributable to the amendments.

The proposed amendments will have no fiscal or regulatory impact on micro-businesses
and small businesses or persons regulated by the commission. There is no anticipated
negative impact on local employment.

Mr. Wilson has determined that for each year of the first five years that the proposed
amendments will be in effect, the public will benefit because the section will provide
clearer up-front guidance to the regulated community, thereby reducing uncertainty.

Comments on the proposed amendments may be submitted in writing to Martin Wilson,
Assistant General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127,
Austin, Texas 78711-3127, or by facsimile transmission to (512) 206-3280. They may
also be submitted electronically through the commission’s public website at
http://www.tabc.state.tx.us/laws/proposed_rules.asp. Comments will be accepted for 30
days following publication in the Texas Register.
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The staff of the commission will hold a public hearing to receive oral comments on the
proposed amendments on Wednesday, April 30, 2014 at 1:30 p.m. in the commission
meeting room at the commission’s headquarters, which is located at 5806 Mesa Drive in
Austin, Texas.

The proposed amendments are authorized by Alcoholic Beverage Code 85.31, which
grants authority to prescribe rules necessary to carry out the provisions of the Code, and
by Government Code §2001.039, which requires the agency to periodically review its
rules to determine whether the need for them continues to exist.

The proposed amendments affect Alcoholic Beverage Code §885.31, 5.38, 101.41, 101.61,
102.07 and 102.15, and Government Code §2001.039.
§45.73. Label: General.

(a)  Marking brandingandlabeling: The purpose of this section is to implement
Alcoholic Beverage Code §101.67 (Prior Approval of Malt Beverages) and §101.41

Containers, Packaging, and Dispensing Equipment of Beer: Labels), pursuant to the

requirements of Alcoholic Beverage Code §5.38 (Quality and Purity of Beverages)

and the authority of Alcoholic Beverage Code §5.31 (General Powers and Duties).

The section applies the prohibitions in Alcoholic Beverage Code §102.07(a)(3) and

§102.15(a)(1) in the labelling context.

(b) Itshall be unlawful for any person to transport, sell, or possess for the
purpose of sale in this state any malt beverage, directly or indirectly, or through an
affiliate, or remove from customs custody any malt beverage in containers unless
such malt beverages are packaged, and such packages are marked, branded, and
labeled in conformity with this subchapter.

(c) [(bI] Alteration of labels.

(1)  Itshall be unlawful for any person to alter, mutilate, destroy,
obliterate, or remove any mark, brand, or label upon malt beverages held for sale,
except as authorized by law; provided, that the administrator may, upon written
application, permit additional labeling or relabeling of malt beverages in containers
if, in his judgment, the facts show that such additional labeling or relabeling is for

the purpose of compliance with the requirements of this subchapter or of law.
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(2)  Application for permission to relabel shall be accompanied by two
complete sets of the old labels and two complete sets of any proposed labels,
together with a statement of the reasons for relabeling, the quantity and the location
of the malt beverages, and the name and address of the person by whom they will be
relabeled.

(d) [fe3] Only a brewer's or non-resident brewer's permittee, er a

manufacturer's or non-resident manufacturer's licensee, or a brewpub licensee may

apply for and receive label approval on beer, ale, or malt liquor.

(e) [{83] No application for a label filed by a brewer's or non-resident brewer's

permittee or a manufacturer's or non-resident manufacturer's licensee shall be

approved which:

(1) indicates by any statement, design, device, or representation that the

malt beverage is a-speeial-orprivate-brand brewed or bottled for any retailer

permittee or licensee or any private club registration permittee; er-that

(2) includes the name, tradename, or trademark of any retailer permittee
or licensee or any private club registration permittee; or

(3) indicates by any statement, design, device, or representation that the

malt beverage is owned or licensed by, or is exclusively used by any retailer

permittee or licensee or any private club registration permittee.

() [fe3] The sale of a brand of malt beverages by a brewer's or non-resident

brewer's permittee or a manufacturer's or non-resident manufacturer's licensee

exclusively to the holder of a license or permit authorizing the retail sale or service
of malt beverages, or exclusively to other such licensees or permittees under the

same ownership, control, or management, to the exclusion of other such licensees or

permittees generally is specifically prohibited. Any-such-exelusive sale-ofa-brand

(g) As used in this section, the term exclusively shall mean, with respect to the

item referenced, all or substantially all of such item, and the term exclusion shall

mean, with respect to the licensees or permittees referenced, all or substantially all

of such licensees or permittees.
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Proposed Amendments to Rule §45.82, Prohibited
Practices



3/17/2014 11:22 PM

March 25, 2014 Agenda Item 15.
Approval to Publish Proposed Amendments to Rule §45.82, Prohibited
Practices.

The Texas Alcoholic Beverage Commission (commission) proposes amendments to
§45.82, relating to Prohibited Practices, to delete references to special or private
brands, to prohibit labels indicating that the beverage is owned or licensed by or
exclusively used by a retailer, and to define the word "exclusively" as used in this
section.

The amendments attempt to further clarify the commission's interpretation of
Alcoholic Beverage Code §102.07 and §102.15, which prohibit brewers and
manufacturers from furnishing anything of value to retailers of their products. The
commission believes that a malt beverage label that is identified with a specific
retailer under certain circumstances (outlined in the section as it would be
amended) is a form of advertising for the retailer. Brewers and manufacturers
cannot provide advertising for a specific retailer because it is a thing of value to the
retailer.

Section 45.73 was also reviewed under Government Code §2001.039, which
requires each state agency to periodically review and consider for readoption each
of its rules. The commission has determined that the need for the section continues
to exist but that it should be amended to provide clearer guidance about prohibited
activities.

Martin Wilson, Assistant General Counsel, has determined that for each year of the
first five years that the proposed amendments will be in effect, there will be no fiscal
impact on state or local government attributable to the amendments.

The proposed amendments will have no fiscal or regulatory impact on micro-
businesses and small businesses or persons regulated by the commission. There is
no anticipated negative impact on local employment.

Mr. Wilson has determined that for each year of the first five years that the
proposed amendments will be in effect, the public will benefit because the section
will provide clearer up-front guidance to the regulated community, thereby
reducing uncertainty.

Comments on the proposed amendments may be submitted in writing to Martin
Wilson, Assistant General Counsel, Texas Alcoholic Beverage Commission, at P.O.
Box 13127, Austin, Texas 78711-3127, or by facsimile transmission to (512) 206-
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3280. They may also be submitted electronically through the commission’s public
website at http://www.tabc.state.tx.us/laws/proposed_rules.asp. Comments will be
accepted for 30 days following publication in the Texas Register.

The staff of the commission will hold a public hearing to receive oral comments on
the proposed amendments on Wednesday, April 30, 2014 at 1:30 p.m. in the
commission meeting room at the commission’s headquarters, which is located at
5806 Mesa Drive in Austin, Texas.

The proposed amendments are authorized by Alcoholic Beverage Code §5.31, which
grants authority to prescribe rules necessary to carry out the provisions of the Code,
and by Government Code §2001.039, which requires the agency to periodically
review its rules to determine whether the need for them continues to exist.

The proposed amendments affect Alcoholic Beverage Code §§5.31, 5.38, 101.41,
101.61,102.07 and 102.15, and Government Code §2001.039.

§45.82 Prohibited Practices.

(a) Statements on labels. Containers of malt beverages, or any labels on such
containers, or any carton, case, or individual covering of such containers, used for
sale at retail, or any written, printed, graphic or other matter accompanying such
containers to the consumer shall not contain the following:

(1)  any statement that is false or untrue in any particular, or that,
irrespective of falsity, directly or by ambiguity, omission, or inference, or by the
addition of irrelevant, scientific, or technical matter tends to create a misleading
impression;

(2) any statement that is disparaging of a competitor's products;

(3) any statement, design, device, or representation which is obscene or
indecent;

(4) any statement, design, device, or representation of or relating to
analyses, standards, or tests, irrespective of falsity, which the administrator finds to
be likely to mislead the consumer;

(5) any statement, design, device or representation of or relating to any
guaranty, irrespective of falsity, which the administrator finds to be likely to mislead
the consumer;

(6) atrade name or brand name that is the name of any living individual
of public prominence, or existing private or public organization, or is a name that is
in simulation or is an abbreviation thereof, or any graphic, pictorial, or emblematic
representation of any such individual or organization, if the use of such name or
representation is likely to falsely lead the consumer to believe that the product has
been endorsed, made, or used by, or produced for, or under the supervision of, or in
accordance with the specifications of, such individual or organization; provided, that
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this subsection shall not apply to the use of the name of any person engaged in
business as a producer, importer, bottler, wholesaler, distributor, retailer, or
warehouseman, of malt beverages, nor to the use by any person of a trade or brand
name that is the name of any living individual of public prominence, or existing
private or public organization, provided such trade or brand name was used by him
or his predecessors in interest prior to August 29, 1935;

(7)  any statement, design, device, or representation that:

(A) the malt beverage is aspeeial-erprivate-brand brewed or

bottled for any retail licensee or permittee or private club registration permittee; ;
orthat

(B) includes the name, tradename or trademark of any retail
licensee or permittee or private club registration permittee;5 or

(C)  the malt beverage is owned or licensed by or exclusively used
by any retail licensee or permittee or private club registration permittee where
exclusively shall mean, with respect to the item referenced, all or substantially all of
such item.
(b)  Simulation of government stamps. No label shall be of such design as to
resemble or simulate a stamp of the United States government or of any state or
foreign government. No label, other than stamps authorized or required by the
United States government or any state or foreign government, shall state or indicate
that the malt beverage contained in the labeled container is brewed, made, bottled,
labeled, sold under, or in accordance with any municipal, state, federal, or foreign
government authorization, law, or regulation, unless such statement is required or
specifically authorized by federal or state law or regulations of the foreign country
in which such malt beverages were produced. If the foreign municipal or state
government permit number is stated upon a label, it shall not be accompanied by an
additional statement relating thereto, unless required by the law of that state or
foreign municipality.
() Use of word "bonded," etc. The words "bonded," "bottled in bond," "aged in
bond," "bonded age,” "bottled under customs supervision,” or phrases containing
these or synonymous terms which imply governmental supervision over
production, bottling, or packaging, shall not be used on any label for malt beverages.
(d) Statements, seals, flags, coats of arms, crests, and other insignia. Statements,
seals, flags, coats of arms, crests, or other insignia, or graphic, or pictorial or
emblematic representations thereof, likely to mislead the consumer to believe that
the product has been endorsed, made, or used by, or produced for, or under the
supervision of, or in accordance with the specifications of, the government,
organization, family, or individual with whom such statement, seal, flag, coat of
arms, crest, or insignia is associated, are prohibited on any label of malt beverages.
(e) Curative and therapeutic effects. Labels shall not contain any statement,
design, or device representing that the use of any malt beverage has curative or
therapeutic effects, if such statement is untrue in any particular or tends to create a
misleading impression.
(0 Coverings, cartons, cases. Individual coverings, cartons, cases, or other
wrappers of containers of malt beverages, used for sale at retail, or any written,
printed, graphic, or other matter accompanying the container shall not contain any
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statement, or any graphic, pictorial, or emblematic representation, or other matter,
which is prohibited from appearing on any label or container of malt beverage. It
shall be unlawful for any retailer to affix to any carton or case any paper or sticker
bearing any painted, printed, or other graphic matter whatsoever; and it shall be
unlawful for any retailer to paint, imprint, or otherwise impose any wording,
lettering, picture, or design of any character whatsoever on any carton or case.
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Proposed New Rule 845.94, Verification Regarding
Use of Facilities



3/18/2014 4:58 PM

March 25, 2014 Agenda Item 16:
Approval to Publish Proposed New Rule 845.94, Verification Regarding Use of Facilities

The Texas Alcoholic Beverage Commission (commission) proposes new 845.94, relating to
Verification Regarding Use of Facilities, to implement the requirements of Alcoholic Beverage
Code 8102.22, relating to Verification of Use of Facilities.

Alcoholic Beverage Code 8102.22(a) requires that a person who holds a Chapter 12 or 13 permit
or a Chapter 62 or 63 license must annually verify to the commission that a brewing or
manufacturing facility owned or controlled by that person “is not used to produce malt beverages
primarily for a specific retailer or the retailer’s affiliates”. Alcoholic Beverage Code §102.22(b)
requires the commission to adopt a form for the verification.

The proposed new section would require that the Alcoholic Beverage Code 8102.22 verification
be filed on or before September 1 of each year by each permittee and licensee required to do so
by that section of the Alcoholic Beverage Code. The new section also provides that the
commission will promulgate a form requiring the verification as stated in Alcoholic Beverage
Code §102.22.

Martin Wilson, Assistant General Counsel, has determined that for each year of the first five
years that the proposed new section will be in effect, there will be no fiscal impact on state or
local government.

The proposed new section will have no fiscal or regulatory impact (beyond the impact of Code
8102.22 itself) on micro-businesses and small businesses or persons regulated by the
commission. There is no anticipated negative impact on local employment.

Mr. Wilson has determined that for each year of the first five years that the proposed new section
will be in effect, the public will benefit because the form of the verification required by Code
§102.22 will be clear.

Comments on the proposed new section may be submitted in writing to Martin Wilson, Assistant
General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas
78711-3127, or by facsimile transmission to (512) 206-3280. They may also be submitted
electronically through the commission’s public website at
http://www.tabc.state.tx.us/laws/proposed_rules.asp. Comments will be accepted for 30 days
following publication in the Texas Register.

The staff of the commission will hold a public hearing to receive oral comments on the proposed
new section on Wednesday, April 30, 2014 at 1:30 p.m. in the commission meeting room at the
commission’s headquarters, which is located at 5806 Mesa Drive in Austin, Texas.
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The proposed new section is authorized by Alcoholic Beverage Code 85.31, which grants
authority to prescribe rules necessary to carry out the provisions of the Code, and 8102.22, which
requires the commission to adopt a form.

The proposed new section affects Alcoholic Beverage Code Chapters 12, 13, 62 and 63, and
885.31, and 102.22.

§ 45.94. Verification Regarding Use of Facilities.

On or before September 1 of each vear, each holder of a permit issued under Alcoholic

Beverage Code Chapter 12 or 13 or a license issued under Alcoholic Beverage Code Chapter

62 or 63 shall verify to the commission, on a form promulgated by the commission, that no

brewing or manufacturing facility owned or controlled by the permit or license holder is

used to produce malt beverages primarily for a specific Texas retailer or the retailer’s

Texas affiliates.
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Attachment 7

Proposed New Rule 845.95, Agreements Between
Manufacturers or Brewers and Retailers



Revised 3/21/2014 Adds "or 8102.15" to paragraph (d)(1) of proposed rule

March 25, 2014 Agenda Item 17:
Approval to Publish Proposed New Rule 845.95, Agreements Between Manufacturers or

Brewers and Retailers

The Texas Alcoholic Beverage Commission (commission) proposes new 845.95, relating to
Agreements Between Manufacturers or Brewers and Retailers, to require the filing of such
agreements unless exempted by the section.

The proposed new section is based on the understanding that agreements between the
manufacturing and retail tiers are generally prohibited unless otherwise allowed. Alcoholic
Beverage Code §102.07 provides that brewers may arrange certain promotional activities with
retailers and it is understood that these arrangements may be pursuant to an agreement between
the parties. The Alcoholic Beverage Code does not otherwise appear to allow agreements
between brewers or manufacturers and Texas retailers.

While it is true that the general prohibition on inter-tier agreements that are not specifically
authorized applies to all segments of the alcoholic beverage industry, it is also true that the
commission has limited resources and must prioritize its workload. Malt beverage distributors
have requested (by submitting and supporting a similar provision in a petition for rulemaking)
that the commission require the filing of agreements between brewers or manufacturers and
retailers. The underlying concern is that if producers and retailers are able to agree on certain
terms regarding the retailer's sale of a product, the middle tier distributors can effectively be
squeezed from both above and below in the supply chain, thereby reducing their independence.
If middle-tier members are marginalized, the three-tier system of alcoholic beverage regulation
that is inherent in the Alcoholic Beverage Code is threatened.

The commission has not received a similar indication of interest in imposing a similar filing
requirement from or regarding other segments of the industry. The commission can investigate
specific complaints on an individual basis in any segment of the industry. Given the
commission's restricted resources and the heightened concerns expressed in the malt beverage
segment of the industry, the commission chooses to impose the filing requirement in this section
only to that segment of the industry.

If the parties that are required to file their agreements believe that there are lawful agreements
between producers and retailers other than the ones exempted from the filing requirement in the
proposed new section, the commission believes it is appropriate for the commission to review
such agreements. Before agreeing that there may be other lawful agreements, the commission
believes it should review the actual documents. As the commission gains more knowledge and
understanding from its review of the filed agreements, it can do a better job assessing the
appropriate degree of regulation that is appropriate and where lines should be drawn..
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The proposed new section requires the filing by September 1, 2015 of all agreements, other than
those specifically exempted, that are in effect on August 31, 2015. After September 1, 2015,
new agreements would have to be filed within 30 days. Agreements that are not in writing must
be summarized in writing and the summary must be filed. Finally, the agreements and
summaries would be considered public records under Alcoholic Beverage Code 85.48 and
thereby be shielded from disclosure under the terms of that provision.

By delaying the initial filing requirement until September 1, 2015, the commission does not
imply that there may be unlawful agreements until that date. If the commission becomes aware
of illegal arrangements or activity before or after September 1, 2015, this section would not
restrict the remedies available to the commission. Specifically, the commission would use its
authority under Alcoholic Beverage Code 85.32 to get documents or other information necessary
for its investigation.

Martin Wilson, Assistant General Counsel, has determined that for each year of the first five
years that the proposed new section will be in effect, there will be no fiscal impact on state or
local government.

The proposed new section might have a fiscal or regulatory impact on micro-businesses and
small businesses or persons regulated by the commission. Since the commission believes that
agreements other than those exempted are not lawful, it is operating under the assumption that no
such agreements exist. If the commission is incorrect in that assumption, it currently has no way
to determine how many exist and who may have them. The commission specifically requests
comments regarding the costs associated with complying with this section if it is ultimately
adopted.

There is no anticipated negative impact on local employment.

Mr. Wilson has determined that for each year of the first five years that the proposed new section
will be in effect, the public will benefit because the commission will obtain knowledge that will
allow it to appropriately focus its efforts to enforce the Alcoholic Beverage Code's restrictions on
inter-tier relationships.

Comments on the proposed new section may be submitted in writing to Martin Wilson, Assistant
General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas
78711-3127, or by facsimile transmission to (512) 206-3280. They may also be submitted
electronically through the commission’s public website at
http://www.tabc.state.tx.us/laws/proposed_rules.asp. Comments will be accepted for 30 days
following publication in the Texas Register.
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The staff of the commission will hold a public hearing to receive oral comments on the proposed
new section on Wednesday, April 30, 2014 at 1:30 p.m. in the commission meeting room at the
commission’s headquarters, which is located at 5806 Mesa Drive in Austin, Texas.

The proposed new section is authorized by Alcoholic Beverage Code 85.31, which grants
authority to prescribe rules necessary to carry out the provisions of the Code, and 85.32, which
authorizes the commission to require the regulated community to provide information and
documents to the commission.

The proposed new section affects Alcoholic Beverage Code Chapters 12, 13, 62 and 63, and
881.03, 5.31, 5.32, 5.48, 6.03, 102.01, 102.07, 102.11, 102.12, 102.13, 102.14, 102.15 and
102.16.

45.95. Agreements Between Manufacturers or Brewers and Retailers.

(a) This section is adopted under the authority of Alcoholic Beverage Code §5.31(a) and

§5.32 in furtherance of its responsibilities under Alcoholic Beverage Code §5.31(b)(1), (3),

(4) and (7), and as an exercise of the police power of the state under Alcoholic Beverage

Code §1.03 for protection of the public welfare of the people of this state, as articulated by

the legislature as a matter of public policy in Alcoholic Beverage Code §6.03(i). Itis both

necessary and an administratively efficient means under Alcoholic Beverage Code §5.31(a)

for the commission to inspect, supervise and regulate the alcoholic malt beverage business

and to enforce Alcoholic Beverage Code §§ 102.01,102.07,102.11,102.12,102.13,102.14,

102.15 and 102.16. The section is limited to malt beverage producers and retailers
because the commission received a specific request for such a rule from malt beverage

distributors to give the commission information necessary to proactively investigate

possible violations of Alcoholic Beverage Code Chapter 102 rather than waiting to respond

to complaints. In order to prioritize and maximize the use of its limited resources, the

commission chooses to gather the information required by this section from that segment

of the industry, since there has been an expression of concern from and regarding that
segment.

(b) By September, 1, 2015, each holder of a permit or license issued under Alcoholic

Beverage Code Chapters 12, 13, 62 or 63 shall file with the commission a copy of any

agreement (except those described in subsection (d) of this section) dated before August

31, 2015, and still in force on September 1, 2015, between the brewer or manufacturer or
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its affiliates and the holder of any permit or license in Texas authorizing the retail sale of

malt beverages or its affiliates in Texas.

() For any agreement (except those described in subsection (d) of this section) dated

on or after September 1, 2015 between a holder of a permit or license issued under

Alcoholic Beverage Code Chapters 12,13, 62 or 63 or its affiliates and the holder of any

permit or license in Texas authorizing the retail sale of malt beverages or its affiliates in

Texas, the brewer or manufacturer shall file the agreement with the commission within 30

calendar days of the date the parties enter into it.

(d) The agreements described in this subsection are not subject to the filing

requirements of subsections (b) or (c) of this section:

(B0 agreements related to lawful promotional activities authorized by Alcoholic

Beverage Code §102.07 or §102.15; and

(2) agreements previously provided to the commission.

(e) If any agreement that is required to be filed by this section is not in writing, the oral

agreement must be summarized in writing by the brewer or manufacturer and the
summary filed with the commission on the date that the agreement would be due if it were
written. If any of the items listed in this subsection as a minimum requirement of the
summary is not applicable to the oral agreement, that fact must be noted in the summary.

The summary must include, at a minimum:
(1) the date of the agreement;

(2) the parties to the agreement;

3) the term of the agreement, including any conditions that apply to its

renewability and to its termination prior to the end of the agreed term; and

(4 the duties and obligations of the parties to the contract.

() An agreement or summary filed under this section is a private record under

Alcoholic Beverage Code §5.48.
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March 25, 2014 Agenda Item 18:
Approval to Publish Proposed New Rule §45.96, Brewpubs

The Texas Alcoholic Beverage Commission (commission) proposes new §45.96, relating to
Brewpubs, to define labelling requirements and to clarify authorized activities.

The proposed new section clarifies that a brewpub is not authorized to provide contract
brewing or alternating brewery proprietorship arrangements or engage in such activities
because the Alcoholic Beverage Code provides such authority only to holders of permits
under Alcoholic Beverage Code Chapters 12 or 13 and of licenses under Alcoholic Beverage
Code Chapters 62 and 63.

The proposed new section also clarifies that a brewpub can apply for and receive label
approval on malt beverages, which they are already doing under Alcoholic Beverage Code
Chapter 74. Before recent amendments to Alcoholic Beverage Code Chapter 74, the
commission did not require brewpubs to receive label approval for their products, which
could only be sold on their own premises. However, since Alcoholic Beverage Code §§
74.08 - 74.10 now authorize brewpubs to sell their products under certain conditions to
retailers, distributors and retailers, it is incumbent upon the commission under Alcoholic
Beverage Code §74.01(a)(1) and §74.06 to apply appropriate labelling requirements. The
proposed new section clarifies that a brewpub can use its own name, tradename or
trademark to its product, but that it may not use the name, tradename or trademark of
another retailer.

Martin Wilson, Assistant General Counsel, has determined that for each year of the first five
years that the proposed new section will be in effect, there will be no fiscal impact on state
or local government.

The proposed new section will have no fiscal or regulatory impact on micro-businesses and
small businesses or persons regulated by the commission beyond the impacts already
imposed by the Alcoholic Beverage Code. There is no anticipated negative impact on local
employment.

Mr. Wilson has determined that for each year of the first five years that the proposed new
section will be in effect, the public will benefit because the authorized activities and
labelling requirements applicable to brewpubs will be clarified.

Comments on the proposed new section may be submitted in writing to Martin Wilson,
Assistant General Counsel, Texas Alcoholic Beverage Commission, at P.0. Box 13127,
Austin, Texas 78711-3127, or by facsimile transmission to (512) 206-3280. They may also
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be submitted electronically through the commission’s public website at
http://www.tabc.state.tx.us/laws/proposed_rules.asp. Comments will be accepted for 30
days following publication in the Texas Register.

The staff of the commission will hold a public hearing to receive oral comments on the
proposed new section on Wednesday, April 30, 2014 at 1:30 p.m. in the commission
meeting room at the commission’s headquarters, which is located at 5806 Mesa Drive in
Austin, Texas.

The proposed new section is authorized by Alcoholic Beverage Code §5.31, which grants
authority to prescribe rules necessary to carry out the provisions of the Code.

The proposed new section affects Alcoholic Beverage Code Chapters 12, 13, 62 and 63, and
§§5.31, 74.01, 74.06 and 74.08 - 74.10.

§ 45.96. Brewpubs.

(a) The purpose of this section is to implement Alcoholic Beverage Code §§5.39

(Regulation of Liquor Containers), 74.01 (Authorized Activities), 74.06 (Quality Standards),

and 101.67 (Prior Approval of Malt Beverages), pursuant to the requirements of Alcoholic

Beverage Code §5.38 (Quality and Purity of Beverages) and the authority of Alcoholic

Beverage Code §5.31 (General Powers and Duties).

(b) Labels.

(1) It shall be unlawful for any person to transport, sell, or possess for the

purpose of sale in this state any malt beverage, directly or indirectly, or through an affiliate,

or to remove from customs custody any malt beverage in containers unless such malt

beverages are packaged, and such packages are marked, branded, and labeled in

conformity with this subchapter.

(2) It shall be unlawful for any person to alter, mutilate, destroy, obliterate, or

remove any mark, brand, or label upon malt beverages held for sale, except as authorized

by law: provided, that the administrator may, upon written application, permit additional
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labeling or relabeling of malt beverages in containers if, in his judgment, the facts show that

such additional labeling or relabeling is for the purpose of compliance with the

requirements of this subchapter or of law.

3) Application for permission to relabel shall be accompanied by two complete

sets of the old labels and two complete sets of any proposed labels, together with a

statement of the reasons for relabeling, the quantity and the location of the malt beverages,

and the name and address of the person by whom they will be relabeled.

(4 A brewpub licensee may apply for and receive label approval on beer, ale, or

malt liquor. The label may contain the brewpub licensee's name, tradename or trademark.

(5) No application for a label filed by a brewpub licensee shall be approved

which:

(A) indicates by any statement, design, device, or representation that the

malt beverage is brewed or bottled for any retailer permittee or licensee (other than the

brewpub licensee label applicant itself) or any private club registration permittee;

B includes the name, tradename, or trademark of any retailer permittee

or licensee (other than the brewpub licensee label applicant itself) or any private club

registration permittee; or

(Q indicates by any statement, design, device, or representation that the

malt beverage is owned or licensed by, or is exclusively used by any retailer permittee or

licensee (other than the brewpub licensee label applicant itself) or any private club

registration permittee.
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(c) Authorized Activities.

(1) Nothing in this subchapter or in Alcoholic Beverage Code Chapter 74

authorizes a brewpub licensee to engage in contract brewing or alternating brewery

proprietorship arrangements, and its facilities may not be used to provide such

arrangements or engage in such activities, which are authorized only for holders of permits

under Alcoholic Beverage Code Chapters 12 or 13 and holders of licenses under Alcoholic

Beverage Code Chapters 62 and 63.

(2) The sale of a brand of malt beverages by a brewpub licensee exclusively to

the holder of a license or permit authorizing the retail sale or service of malt beverages, or

exclusively to other retail licensees or permittees under the same ownership, control, or

management, to the exclusion of other retail licensees or permittees generally is

specifically prohibited.

(3) As used in this section, the term exclusively shall mean, with respect to the

item referenced, all or substantially all of such item, and the term exclusion shall mean,

with respect to the licensees or permittees referenced, all or substantially all of such

licensees or permittees.
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March 25, 2014 Agenda Item 19.
Approval to Publish Proposed Amendments to Rule §45.110, Inducements.

The Texas Alcoholic Beverage Commission (commission) proposes amendments to
§45.110, relating to Inducements, to conform paragraph (c)(3) to a United States
District Court finding that the provision currently in effect is unconstitutional, to cite
as examples of unlawful inducements certain malt beverage labels and certain sales

of malt beverages, and to add a statutory reference.

In Authentic Beverages Company, Inc vs Texas Alcoholic Beverage Comm’n, 835 F.
Supp. 2d 227 (W.D. Tex, Dec. 19, 2011), §45.110(c)(3) was declared
unconstitutional as a violation of the First Amendment and the commission was
enjoined from enforcing it, which the commission has not done since the court's
ruling. However, the court’s order affirms the commission’s authority to prohibit
undue collusion, financial or otherwise, among the tiers. Accordingly, the
commission proposes amending that paragraph to eliminate the per se prohibition
on advertising that benefits a specific retailer, and to replace it with a prohibition on
such advertising that is a product of unauthorized activity by and among members

of different tiers.

In addition, the proposed amendments add to the list of examples of unlawful
inducements in subsection (c) by adding paragraphs (7) and (8), which deal with
the use of retailer tradenames and trademarks in malt beverage labels, and with the

exclusive sale of malt beverage products to specific retailers.

The commission also proposes to amend subsection (a) to add a statutory reference.

Section 45.73 was also reviewed under Government Code §2001.039, which
requires each state agency to periodically review and consider for readoption each
of its rules. The commission has determined that the need for the section continues
to exist but that it should be amended to provide clearer guidance about prohibited

activities.
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Martin Wilson, Assistant General Counsel, has determined that for each year of the
first five years that the proposed amendments will be in effect, there will be no fiscal

impact on state or local government attributable to the amendments.

The proposed amendments will have no fiscal or regulatory impact on micro-
businesses and small businesses or persons regulated by the commission. There is

no anticipated negative impact on local employment.

Mr. Wilson has determined that for each year of the first five years that the
proposed amendments will be in effect, the public will benefit because the section
will provide clearer up-front guidance to the regulated community, thereby

reducing uncertainty, and will remove an unconstitutional provision.

Comments on the proposed amendments may be submitted in writing to Martin
Wilson, Assistant General Counsel, Texas Alcoholic Beverage Commission, at P.O.
Box 13127, Austin, Texas 78711-3127, or by facsimile transmission to (512) 206-
3280. They may also be submitted electronically through the commission’s public
website at http://www.tabc.state.tx.us/laws/proposed_rules.asp. Comments will be

accepted for 30 days following publication in the Texas Register.

The staff of the commission will hold a public hearing to receive oral comments on
the proposed amendments on Wednesday, April 30, 2014 at 1:30 p.m. in the
commission meeting room at the commission’s headquarters, which is located at

5806 Mesa Drive in Austin, Texas.

The proposed amendments are authorized by Alcoholic Beverage Code §5.31, which
grants authority to prescribe rules necessary to carry out the provisions of the Code,
and by Government Code §2001.039, which requires the agency to periodically

review its rules to determine whether the need for them continues to exist.

The proposed amendments affect Alcoholic Beverage Code §§5.31, 102.04, 102.07,
102.12,102.15 and 108.06, and Government Code §2001.039.
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§45.110 Inducements.

(a) General. This section [rale] is enacted pursuant to §§102.04, 102.07, 102.12,
102.15 and 108.06.
(b)  Unless otherwise specified, this [Fhis| section [rule] applies to members of

the manufacturing and wholesale tiers for all alcoholic beverages.
() Inducements. Notwithstanding any other provision of these rules, practices
and patterns of conduct that place retailer independence at risk constitute an illegal
inducement as that term is used in the Alcoholic Beverage Code. Examples of
unlawful inducements are:

(1)  purchasing or renting shelf, floor or warehouse space from or for a
retailer;

(2)  requiring a retailer to purchase one product in order to be allowed to
purchase another product at the same time;

(3) providing or purchasing, in whole or in part, any type of advertising

benefitting any specific retailer, if the advertising is a result of unauthorized activity

by and among members of one tier and members of another tier that involves

financial remuneration, incentive, inducement or compensation;

(4)  furnishing food and beverages, entertainment or recreation to

retailers or their agents or employees except under the following conditions:

(A)  the value of food, beverages, entertainment and recreation
shall not exceed $500.00 per person on any one occasion; and

(B)  food, beverages, entertainment and recreation provided may
only be consumed or enjoyed in the immediate presence of both the providing
upper tier member and the receiving retail tier member; and

(C)  inthe course of providing food, beverages, entertainment or
recreation under this rule, upper tier members may only furnish ground
transportation.

(D)  food, beverages, recreation and entertainment may also be

provided during attendance at a convention, conference, or similar event so long as
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the primary purpose for the attendance of the retailer at such event is not to receive
benefits under this rule.
(E)  each upper tier member shall keep complete and accurate

records of all expenses incurred for retailer entertainment for two years.

(5)  furnishing of service trailers with equipment to a retailer; er

(6)  furnishing transportation or other things of value to organized groups
of retailers. Members of the manufacturing and distribution tiers may advertise in
convention programs, sponsor functions or meetings and other participate in

meetings and conventions of trade associations of general membership-;

(7) marking, branding or labeling a malt beverage with:

(A) the tradename or trademark of any retailer permittee or

licensee or any private club registration permittee: or

(B) a tradename or trademark that is owned or licensed bv. or is

exclusively used bv any retailer permittee or licensee or any private club

registration permittee; or

(8) selling all or substantially all of a brand of malt beverages to:

(A) the holder of a license or permit that authorizes the retail sale

or service of malt beverages, to the exclusion of all or substantially all other

licensees or permittees who are authorized to sell or serve malt beverages at

retail; or

(B)  holders of licenses or permits that authorize the retail sale or

service of malt beverages and that are under the same ownership, control, or

management, to the exclusion of all or substantially all other licensees or

permittees who are authorized to sell or serve malt beverages at retail.

(d) Criteria for determining retailer independence. The following criteria shall
be used as a guideline in determining whether a practice or pattern of conduct
places retailer independence at risk. The following criteria are not exclusive, nor

does a practice need to meet all criteria in order to constitute an inducement.
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(1)  The practice restricts or hampers the free economic choice of a
retailer to decide which products to purchase or the quantity in which to purchase
them for sale to consumers.

(2)  The retailer is obligated to participate in a program offered by a
member of the manufacturing or wholesale tier in order to obtain that member’s
product.

(3) The retailer has a continuing obligation to purchase or otherwise
promote the industry member’s product.

(4) The retailer has a commitment not to terminate its relationship with a
member of the manufacturing or wholesale tier with respect to purchase of that
member’s products.

(5)  The practice involves a member of the manufacturing or wholesale
tier in the day-to-day operations of the retailer. For example, the member controls
the retailer’s decisions on which brand of product to purchase, the pricing of
products, or the manner in which the products will be displayed on the retailer’s
premises.

(6)  The practice is discriminatory in that it is not offered to all retailers in
the local market on the same terms without business reasons present to justify the

difference in treatment.
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