p— |




TITLE

TABLE OF CONTENTS

PAGE
Agenda--TABC Commission Meeting — May 23, 2008...........cc..oeeevecieerercennenn. 1
Minutes--TABC Commission Meeting — May 23, 2008 ..........cccccocciieirveriennnnne. 2

Attachment 1: Resolution Honoring Christina Guerra

Attachment 2: Public Safety Data

Attachment 3: Internal Audit of Protest Process

Attachment 4: Internal Audit of the Executive Office

Attachment 5: Region 4 Update

Certification of Minutes



=T EXAS
ALCOHOLIC
IBEVERAGE
“\_=COMMISSION

AGENDA

REGULAR COMMISSION MEETING

10:30 a.m. — May 23, 2008

5806 Mesa Drive
Austin, Texas 78731



TEXAS ALCOHOLIC BEVERAGE COMMISSION

5806 Mesa Drive, Suite 185
Austin, Texas 78731

John Steen

Chatrman-San Antonto

José Cuevas, Jr.
Member-Midland

Alan Steen Steven M. Weinberg, MD, JD
Member-Colleyville
Friday, May 23, 2008
10:30 a.m.
AGENDA

1. Call to Order John T. Steen, Jr.
2. Approval of Commission Meeting Minutes of April 30, 2008
3. Resolution Honoring Christina Guerra John T. Steen, Jr.
4. Administrator’s Report: Administrator and Agency Activities, Alan Steen

Budget Issues, Staff Achievements
5. Approval of Internal Audit of Protest Process Russell Gregorczyk
6. Approval of Internal Audit of the Executive Office Russell Gregorczyk
7. Discussion on Draft Strategic Plan Carolyn Beck
8. Region 4 Update Robert Saenz

Gene Bowman

9. Approval to Publish Repeal of §37.61, Relating to Suspensions Lou Bright
10. Approval to Publish New Rule, §34.6, Relating to Suspensions Lou Bright
11. Public Comment John T. Steen, Jr.
12. Executive Session to Consult with Legal Counsel Regarding John T. Steen, Jr.

Pending and Anticipated Litigation Against the Agency and to

Discuss the Duties, Responsibilities, and Evaluation of the

Administrator (Govt. Code §551.071, §551.074)
13. Next Meeting Date: Friday, June 27, 2008 John T. Steen, Jr.
14. Adjourn John T. Steen, Jr.

Note: - Items may not necessarily be considered in the order they appear on the agenda.
- Executive session for advice of Counsel (pursuant to §651.071 of the Government Code) may be

called regarding any agenda item.
Action may be taken on any agenda item.

NOTICE OF ASSISTANCE AT PUBLIC MEETINGS

Persons with disabilities who plan to attend this meeting and who may need auxiliary aids or
services (such as interpreters for persons who are deaf, hearing impaired readers, large print, or
Braille) are requested to contact Renee Johnston at (512) 206-3217 (voice) (512) 206-3203 (fax),
or (512) 206-3270 (TDD), at least three (3) days prior to the meeting so that appropriate

arrangements can be made.




MINUTES

REGULAR COMMISSION MEETING

10:30 a.m. — May 23, 2008

5806 Mesa Drive
Austin, Texas 78731
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COMMISSION MEETING MINUTES
May 23, 2008

The Commissioners of the Texas Alcoholic Beverage Commission (TABC) met in
Regular Session on Friday, May 23, 2008, at the Texas Alcoholic Beverage
Commission, 5806 Mesa Drive, Suite 185, Austin, Texas.

PRESIDING OFFICER: John Steen

COMMISSIONERS
PRESENT: José Cuevas, Jr.
Steven M. Weinberg, MD, JD
STAFF PRESENT: Alan Steen, Administrator

Joan Bates, Deputy General Counsel, Legal

Carolyn Beck, Public Information Officer, Executive

Gene Bowman, Compliance Supervisor, Austin
Region 4

Lou Bright, General Counsel, Legal Services

Sherry Cook, Assistant Administrator

Loretta Doty, Director of Human Resources

Bobby Gideon, Director, Office of Professional
Responsibility

Diana Gonzalez, Director of Tax Division

Russell Gregorczyk, TABC Contracted Internal
Auditor

Christina Guerra, Lieutenant, San Antonio

Roy Hale, Planner, Business Services

Amy Harrison, Director of Licensing

Joe lagnemmo, System  Support Specialist,
Information Resources

Linda Jackson, Administrative Assistant, Compliance

Richard Jauregui, Captain, San Antonio Region 5

Tanya Jimenez, Administrative Assistant, Executive

Renee Johnston, Executive Assistant, Executive




Dexter Jones, Assistant Chief of Field Operations

Jo Ann Joseph, Assistant Director of Licensing

Charlie Kerr, Director of Business Services

Joel Moreno, Chief of Field Operations

Stephanie Rangel, Assistant Compliance Supervisor,
Austin Region 4

Robert Saenz, Captain, Austin Region 4

Santos Saldana, Jr., Program Supervisor, Ports of
Entry-Headquarters

Jay Webster, Director of Information Resources

Liz Wuehrmann, Statistician, Business Services

GUESTS PRESENT:

Dewey Brackin, Gardere Wynne Sewell

Doug DuBois, Texas Petroleum Marketers and
Convenience Store Association

Glen Garey, General Counsel, Texas Restaurant
Association

Julie Harker, Budget and Planning, Office of the
Governor

Mignon McGarry, Representing Republic Beverage

Tom Spilman, Vice President, Wholesale Beer
Distributors

Melina Trevino, Guest

Don Walden, Attorney for TWGGA

CALL TO ORDER

Presiding Officer and Chairman John Steen called the meeting of the Texas
Alcoholic Beverage Commission to order.

APPROVAL OF COMMISSION MEETING MINUTES OF APRIL 30, 2008

Chairman Steen called for approval of the Commission meeting minutes of
April 30, 2008. Commissioner Steven Weinberg so moved, and
Commissioner José Cuevas seconded. The motion carried.

RESOLUTION HONORING CHRISTINA GUERRA

Chairman Steen called upon Lieutenant Guerra to honor her with a resolution for
her dedicated service to the agency. He read the resolution for the record
(Attachment 1) and called for a motion to adopt the resolution.
Commissioner Weinberg so moved and Commissioner Cuevas seconded.
The resolution passed unanimously.



Chairman Steen called upon Chief Joel Moreno to say a few words. He stated
that Lieutenant Guerra had represented the agency very well with the public, the
schools, and the city of San Antonio. Lieutenant Guerra thanked Captain Richard
Jauregui, Assistant Chief Rod Venner, Chief Joel Moreno, Assistant Administrator
Sherry Cook, Human Resources Director Loretta Doty, Administrator Steen, and
all the numerous other staff with whom she worked. Chairman Steen called upon
Captain Jauregui to come forward. Captain Jauregui thanked Lieutenant Guerra
and stated that his success was due to her efforts. He wished her well in her
retirement. Chairman Steen then called upon Administrator Steen to say a few
words. Administrator Steen stated that good people are hard to find and hard to
lose and that she served her state well. Chairman Steen stated he was proud of
the San Antonio group, including Lieutenant Guerra and her work on Shattered
Dreams. Lieutenant Guerra then accepted the resolution and was given a
standing ovation.

ADMINISTRATOR’S REPORT

Chairman Steen called upon Administrator Steen to provide the Administrator’s
report on agency activities, budget issues, and staff achievements. Administrator
Steen reported the following:

e Administrator Steen briefly discussed his travels and activities with
Commissioner Weinberg, including a hearing at federal court in Dallas.

e A successful meeting was held to kick-off the reengineering of the licensing
process.

e Both phases of ARTS (Agency Reporting and Tracking System) are up and
running. ARTS touches nearly every aspect of the agency. Updates will be
provided to the Commissioners.

e TABC’'s Team 4 Texas transformation project—the data center consolidation—
is proceeding on schedule with a planned completion date of February 28,
2009.

¢ |n anticipation of upcoming local option elections, particularly in Commissioner
Weinberg's area, Licensing has proactively held joint meetings with restaurant
chains to outline guidelines for the processing of applications.

e Applebee’s was bought out by another chain, and Licensing assisted to ensure
that the transition of the 48 permits went smoothly.



Administrator Steen met with the Governor’s Office and the Legislative Budget
Board to discuss TABC's performance measures, the budgeting process, and
changes made from the recommendations made by Sunset staff.

Administrator Steen acknowledged Domingo Lugo'’s self-initiative in finding an
outsource for the mail-outs for the Fetal Alcohol Syndrome signs. The cost of
mail-outs would have cost $25,000 in-house, but Mr. Lugo found an outsource
contract with another state agency costing only $9,000. Administrator Steen
stated that this was an excellent example of the positive changes occurring in
TABC.

TABC and the Comptroller's Office worked together on the problem
concerning money required to be spent the first year of the two-year license
and fee renewals. TABC is now allowed to spread the money between the
budgets of both fiscal years.

Currently, 37 schools have been trained to direct data-enter seller training
programs into TABC’s system. Also, it is anticipated that back-logged data
entry should be cleared by the end of the summer.

During Fiesta in San Antonio, the Compliance and Enforcement Divisions
worked together to foster compliance with the vendors. There was an 87%
compliance rate on sales to minors.

Physical standards validation occurred in Austin for 100 agents. FitForce from
California was present, and the participation was good. Determination of
abilities for future standards is progressing.

Assistant Administrator Sherry Cook was a speaker at the Shattered Dreams
10-year anniversary in San Antonio.

Administrator Steen reported that a fatality had occurred in Agent Aida Cantu’s
area. In her source investigation, she found that an establishment should not
have been in business. She went outside her normal course of business and
contacted federal agencies as well as the local police department, and
subsequent drug-related cases were made. Upon going to the permitee with
the cases, the permitee gave up the permit. This is a good example of Chief
Moreno’s philosophy of keeping the good people in business and taking the
bad ones out, as well as the “bottoms up” management, which empowers
employees to bring in resources to make things happen.

Sherry Cook graduated from TSU with a graduate degree with a 3.9 GPA and
was the keynote speaker for the ceremonies. Congratulations to Ms. Cook.



e Administrator Steen highlighted public safety trend information (Attachment 2),
noting the reduction in recidivism rates. Administrator Steen stated that he
and Chief Moreno attributed this to the priority list and with better partnerships
to improve public safety. He stated that he would present trend information at
future Commission meetings. Chairman Steen asked how reduction in
recidivism rates was tied into seller/server training and what percentages of
establishments were taking advantage of the seller/server training.
Administrator Steen recalled that it was approximately 60% that are
participating; however, he did not have specific numbers at that time on what
proportion was in compliance. Chairman Steen requested this information
to be reported on in the future. Administrator Steen agreed.

Commissioner Cuevas commended Administrator Steen and his staff concerning
the direction of “taking the bad people out and keeping the good ones in.” He
then inquired about the progress of drafting a proposed penalty chart.
Administrator Steen replied that there would be a meeting concerning the
penalty chart the first week in June and that he would provide more
information in his report at a future Commission meeting. He also stated that
“methodology” had been previously discussed and that by applying the inflation
index to the minimum fines, it would increase to nearly $500. Therefore, by using
that methodology, a base fine would be figured as well as multipliers for
reoccurring offenses. A rule would also need to be implemented for the
Commissioners to be able to easily adjust fines for inflation in the future.
Administrator Steen stated that he thinks marketing practices may need to be
removed from the existing rule so that it does not conflict with the proposed
methodology. Administrator Steen stated that there has been a great deal of
discussion with the industry and he felt that they were very close to a proposed
penalty chart.

Commissioner Cuevas asked what efforts were being made to resolve the
backlog issue on seller/server training data entry. Administrator Steen replied that
all hands were on deck and a summer intern was focusing all his efforts on the
data entry needed to accomplish the task. Also, Administrator Steen stated that
Glen Garey had met with staff to discuss possible curriculum and recertification
changes.

Commissioner Cuevas asked Administrator Steen how document scanning was
progressing. Administrator Steen responded that the pilot was very successful,
and bids are being evaluated for further records imaging. He noted that
Commissioner Weinberg earlier toured Licensing, and had some very valuable
tips about automating the records.



Commissioner Cuevas asked about the approximately 40 vacancies in the
agency. Chief Moreno stated that there were 23 agent vacancies mainly due to
retirements and waiting for the physical requirements before having an academy.
In fact, the agency is planning to have two academies. Administrator Steen
added that the other vacancies are in Compliance. Commissioner Cuevas asked
if money was the issue; Administrator Steen stated that it appeared not to be a
problem except for the Midland/Odessa area, an area in which there is very low
turnover. However, staff are rotating duties in the area. Also, Administrator
Steen has authorized a recruiter position which should assist in the agency’s
recruiting efforts statewide. With regard to the academies, he noted that two
more training resources have been added, Office of Professional Responsibility
staff will be included, and the training will utilize the experience of Region 4 Austin
area staff that are the agency’s most tenured staff.

Commissioner Weinberg commented on the outstanding job of Agent Aida Cantu.
He also commented on his eagerness to meet the physical fitness requirements.
With regard to the two-year renewals, he suggested staff contact the State
Medical Licensing Board, as the board just underwent a new two-year renewal
process. Administrator Steen agreed.

Commissioner Weinberg also emphasized his interest in seeing TABC having
electronic record-keeping because of the operational efficiencies the agency
would achieve. He expressed his support of the agency pursuing this effort with
the next budget process and requested that the progress of electronic record-
keeping be reported at each meeting. Administrator Steen agreed, stating that
he felt the agency had a good start on this. Commissioner Cuevas added that
TABC staff embraced today’s technology and he believed that changes toward
the automation of record-keeping would happen quickly.

Commissioner Weinberg stated that his many meetings with industry members
were successful, and all had indicated that Alan Steen and his staff have been
doing a great job. Commissioner Cuevas added that he hears that same of
General Counsel Lou Bright and many other staff. Both congratulated staff on
doing a great job in the area of communication.

APPROVAL OF INTERNAL AUDIT OF PROTEST PROCESS

Chairman Steen called upon Russell Gregorczyk, TABC’s contracted Internal
Auditor, to discuss the protest audit process report.

Mr. Gregorczyk reviewed the audit (Attachment 3), highlighting key audit
observations, which were already being addressed or would soon be addressed
in the new policies and changes in the upcoming fiscal year.



Chairman Steen inquired as to the purpose of a 2006 study of the protest
process. Administrator Steen stated that in 2006, he requested Susan
McElwain—then a part-time employee—to review the protest process and make a
recommendation as to automation, centralization/decentralization, and to ensure
control. Her review of the process revealed inconsistencies as to who represented
the agency in a protest, which ranged from local agents to Lou Bright. Mr.
Gregorczyk stated they prepared their own report independently and compared it
to Ms. McElwain’s to follow-up and dove-tail on her recommendations.

Commissioner Weinberg stated that he supported the findings and
recommendations made by Mr. Gregorczyk and moved that the Commission
approve the internal audit of the protest process. Commissioner Cuevas
seconded. Chairman Steen asked Mr. Gregorczyk what he felt was his most
critical recommendation. Mr. Gregorczyk stated that the process has been an ad
hoc process that needed to be documented and consistent. There being no
further discussion, the motion carried.

APPROVAL OF INTERNAL AUDIT OF THE EXECUTIVE OFFICE

Mr. Gregorczyk reported on the internal audit of the Executive Office (Attachment
4). He highlighted the scope of the audit, including the new mission statement,
strategic planning, organizational structure, ethics environment, budgeting and
reporting system, management reporting system, the rule and policy making
processes, performance evaluation system, training programs for agency staff,
Sunset recommendations, and signing administrative orders.

Mr. Gregorczyk stated that he thought the new organizational structure was
excellent and there were no recommendations. He added that the ethics
environment is very strong at TABC and created a strong agency. The budget
reporting system is a good system for managing the agency’s resources. Policy
development and rule making have changed to a well established process and
there were no recommendations. The performance evaluation system for
management to evaluate employees will be updated in September to include
training. He stated that the management reporting system is very strong and
successful. The training program has improved and TABC puts more emphasis
on training as compared to other agencies. The Sunset recommendations are
being acted on and implemented by management. Mr. Gregorczyk concluded
that he was pleased with the results of the internal audit of the Executive Office
and that there were no key audit recommendations.

Commissioner Weinberg moved for approval of the internal audit of the
Executive Office, and Commissioner Cuevas seconded. Chairman Steen
stated that the Commissioners’ responsibility is to oversee the Administrator's
performance, and this report was very reassuring. He congratulated
Administrator Steen. Being no further discussion, the motion carried.



DISCUSSION ON DRAFT OF STRATEGIC PLAN

Chairman Steen called upon Carolyn Beck, Public Information Officer, to present
the draft of the strategic plan for fiscal years 2009-2013.

Ms. Beck stated that copies were available in the back of the room, and she
invited all stakeholders to take one to review and provide feedback. She
explained that strategic plans are required by law. State agencies are to submit
plans every two years that have a five-year planning cycle, the second year of
each biennium, and the following two bienniums. Agencies may engage in
planning on a continual basis and may adjust plans internally as changing
conditions dictate.

Ms. Beck presented an overview:

Benefits of a strategic plan include:
- Clarified purpose and direction
- Common goals
- Priority-based resource allocation
- Communicate our goals, directions and outcomes to various audiences
— internal and external

Aspects of the Strategic Plan
- Overview of Agency
- Mission, Vision, Philosophy, Cornerstones, Guiding Principles
- Internal / External Assessment
- Fiscal Aspects
- Technological Developments
- Economic Variables
- Legal Issues
- Key Organizational Events
- Opportunities for Improvement — Management Goals
- Program Initiatives

Focus on Technology
Technology Initiative Alignment
Tie technology initiatives to agency strategies
« Document imaging
« Excise tax automation
« Ports of Entry automation
- Implementing the Texas Transformation
Tie technology initiatives to the state strategic plan for Information
Resources Management



Performance Measures

TABC Goals, Objectives, Strategies, Performance Measures
Five-Year Projections for Outcome Measures
Performance Measure Definitions

Other Required Information

Surnmary of the Agency Strategic Planning Process

Summary of Staffing Analysis and Workforce Plan, including attrition
plans and diversifying

Summary of the Survey of Organizational Excellence

Internal Policy on HUB

New and Improved Processes Including:

Industry representative input

Decentralized system in which Regions and POE developed
management goals developed with basis on Employee Feedback and
Survey of Organizational Excellence outcomes

Specific Focus on developing management goals

Established Objectives with broad goals and plans to reach goals
Accountability with planning of quarterly meetings to ensure goals are
being met

Transparency with more public involvement

Resources

Agency Subject Matter Experts

Stakeholder Input

Sunset Bill

Survey of Organizational Excellence

Looking back at previous meetings:
January
- Initial planning of the process
February

Identified the "Change Team"

February Cultural Realignment / Strategic Planning Meeting

Developed new mission, vision, philosophy, four cornerstones, guiding
principles

March

External / internal assessment

Executive Review of Sunset Bill

Local brainstorming meetings all over the state with
Supervisor/employment meetings

Developed local management goals and strategies

Presented new mission/vision to Commissioners

Worked with stakeholders to develop management goals and strategies
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- Presented these management goals to the Commissioners
- Submitted performance measures and definitions to the LBB

Looking Ahead
June
- Commissioners’ approval of Strategic Plan
July
- Deadline for submission of report July 11, 2008
- Hold first quarterly meeting to report progress on management goals
- Quarterly meetings are proposed to be held July 2008, October 2008,
January 2009, April 2009, and July 2009.

The most important part is:
- Follow-up and follow-through
- Obtain more stakeholder input

Ms. Beck concluded that she has already seen the changes taking place and
improvement occurring with the cultural realignment and the bottoms-ug
management approach.

Commissioner Weinberg commented that he looked forward to voting on this
report in the following month and congratulated Ms. Beck on the tremendous job
she accomplished. Chairman Steen and Commissioner Cuevas concurred with
Commissioner Weinberg and congratulated Ms. Beck.

REGION 4 UPDATE

Chairman Steen called upon Captain Robert Saenz and Regional Compliance
Supervisor Gene Bowman. Each discussed their careers with the agency and
then presented the Region 4 update (Attachment 5), highlighting the joint
teamwork activities of Enforcement and Compliance within the region.

APPROVAL TO PUBLISH REPEAL OF §37.61, RELATING TO SUSPENSIONS
AND APPROVAL TO PUBLISH NEW RULE §34.6, RELATING TO SUSPENSIONS

Chairman Steen called upon Lou Bright to speak on the repeal and new rule
relating to suspensions. Mr. Bright requested that the Commission defer these
topics, as they were supplemental to the proposed penalty chart to be presented
in more detail at a future meeting. The Commissioners agreed to defer the
two subjects.

PUBLIC COMMENT

Chairman Steen opened the floor for public comment; being no persons commenting,
he made the announcement for an executive session.

11



EXECUTIVE SESSION

Chairman Steen made the announcement that the regular open session of the
Texas Alcoholic Beverage Commission would be recessed, the time being
12:46 p.m., May 23, 2008, and an executive session would be held to consuit
with Legal Counsel regarding pending and anticipated litigation against the
agency and to discuss the duties, responsibilities, and evaluation of the
Administrator, pursuant to Texas Government Code, §§551.071 and 551.074.

Chairman Steen announced that the Texas Alcoholic Beverage Commission
had concluded its executive session and was in open session, the date being
May 23, 2008, and the time, 1:15 p.m. No final action, decision, or vote was
made in the executive session.

NEXT MEETING

Chairman Steen announced the next meeting date, Friday, June 27, 2008.

Commissioner Weinberg requested that Administrator Steen’s June report
include a report on the status of the paperless record keeping.
Commissioner Cuevas requested that future meetings not be held on
holiday weekends. Chairman Steen requested that status of the Office of
Professional Responsibility audit recommendations be reported at the next
meeting.

ADJOURNMENT

Chairman Steen called for a motion to adjourn. Commissioner Cuevas so
moved and Commissioner Weinberg seconded. The motion carried, and
Chairman Steen announced that the meeting was adjourned.
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Resolution Honoring
Christina Guerra
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RESOLUTION

WHEREAS, Christina Guerra, Lieutenant with the Texas Alcoholic Beverage
Commission, has served in multiple essential roles from July 17, 1978, until May 31,
2008, within the agency; and

WHEREAS, during this period of service, Christina Guerra demonstrated leadership in
furthering the mission of this agency and enhancing the agency’s reputation by
forging and maintaining effective and cooperative relationships with diverse
constituencies and stakeholders; and

WHEREAS, Christina Guerra has further demonstrated her selfless dedication to the
Texas Alcoholic Beverage Commission, its employees, and the State of Texas; and

WHEREAS, Christina Guerra took the initiative to facilitate the creation of the Shattered
Dreams program in 1998, which has grown throughout Texas, the United States,
and several foreign countries. Shattered Dreams has impacted thousands of high
school students, their families, and their communities by changing their lives for
the better. Her selfless dedication to the Shattered Dreams program has really
made a difference in making it one of our most successful programs.

NOW, THEREFORE, BE IT RESOLVED that the Commissioners of the Texas Alcoholic
Beverage Commission pay tribute to the devoted service provided to the Texas
Alcoholic Beverage Commission and the State of Texas by Christina Guerra, and
extend to her our sincere appreciation for her contributions and best wishes in her
future endeavors.

PASSED UNANIMOUSLY this the 23™ day of May.

John T. Steen, Jr., Chairman

José Cuevas, Jr., Member

Steven M. Weinberg, MD, JD, Member
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TABC Minor Stings
FY 2007 & FY 2008 YTD

FY 2008
FY 2007 Thru May 20
Minor Stings Conducted 10,964 8,019
Number of Sales 1,645 1,000
Compliance Rate 85.00% 87.53%
Retailers Stung 7,205 6,386
Priority Retailers Stung 1,905 1,522
Retailers Selling 1,521 977
(lj?uertiilgllelr:s;(Sellmg 2+ Times 124 23




TABC Administrative Enforcement Actions
Involving Sale to Minor Offenses
FY 2007 & FY 2008 YTD

FY 2008 Thru

FY 2007 May 20
Violations Documented 1,981 1,190
Warnings Issued 85 41
Cases Filed 1,896 1,148
Cases Docketed to Date 1,887 1,073




Observed Recidivism Rates
TABC Sale to Minor Offenses
FY 2007 & FY 2008 YTD

FY 2007

FY 2008 Thru

May 20

Retailers Charged 1,723 1,095
Charged Retailers w/ Prior STM 280 138
Violations in Previous 12 Months

Recidivism Rate (12 mo.) 16.25% 12.60%
Charged Retailers w/ Prior STM

Violations in Previous 24 Months 379 209
Recidivism Rate (24 mo.) 22.00% 19.09%
Charged Retailers w/ Prior STM

Violations in Previous 36 Months 442 258
Recidivism Rate (36 mo.) 25.65% 23.56%
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Texas Alcoholic Beverage Commission
Internal Audit of the

Protest Process

Final Draft Report
to be Presented to Commissioners
on May 23, 2008

As Prepared by
Jansen & Gregorczyk
Certified Public Accountants



TABC Internal Audit of the Protest Process — Final Draft Report — May 19, 2008
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TABC Internal Audit of the Protest Process — Final Draft Report — May 19, 2008

Jarsen & Gregorezyk
Certified Public Accountants

Telephone P. O. Box 601
(512) 268-0070 Kyle, Tx. 78640

May 19, 2008

Commission Members
Texas Alcoholic Beverage Commission

The following report provides the results and recommendations noted during the internal
audit of the Protest Process.

The internal audit was conducted in accordance with generally accepted government
auditing standards and Standards for the Professional Practice of Internal Auditing, published by

the Institute of Internal Auditors.

Signed Copy on File

Jansen & Gregorczyk
Certified Public Accountants



TABC Internal Audit of the Protest Process — Final Draft Report — May 19, 2008

EXECUTIVE SUMMARY

Audit Purpose

The primary purpose of the internal audit was
to evaluate the effectiveness and efficiency of
policies and procedures agency-wide for:
notifying the public about the right to protest
applications and permits to sell alcoholic
beverages; processing, investigating and
resolving protests that are received by TABC;
and tracking and reporting on protest cases. A
secondary purpose was to determine
compliance with laws governing the protest
process and evaluating the adequacy of
administrative rules that have been developed
regarding the protest process.

Key Audit Observations

e The primary tools for communicating
with the public regarding protests are oral
communications with field agents, the
description of protests provided on the
TABC website and a TABC brochure on
protests that is available to the public.
The information on the website and on
the brochure is a good general description
of the process written in lay terms, but it
contains a number of minor inaccuracies
that need to be corrected.

e Although the TABC has a functioning
process for interfacing with the public,
accepting  protests and  initiating
investigations, it is a process marked by
the fact that there are almost no written
processes or policies in place describing
it.

e Three specific issues were noted where

guidance and consistency is needed in

conducting protest investigations. These
three issues relate to protests involving
nuisance issues, protests involving
distance issues and the timing for
conducting protest investigations.

The term “protest” has not been clearly
defined. Currently, the term “protest
includes objections made by individual
citizens as well as objections raised by
both tax authorities and internal agency
personnel. By defining the term protest
to only include citizen protests and by
using a different term to describe
internally and tax authority, generated
protests, TABC could develop different
guidelines and processing procedures for
each type of objection to a license or

%%?ifgg%qcag?&sion has established

effective  procedures for providing
representation on protests hearings held
before SOAH  judges, but legal
representation is often not available when
TABC joins in protests of beer license
application hearings held by county
judges.

Both Compliance and Licensing use well
established and commonly observed
routines in handling protested
applications, but virtually none of the
significant procedures associated with
processing protests are written into
divisional  manuals or  otherwise
committed to writing.

Because of the complexity of the
computer system, it is difficult and
cumbersome  to  quickly obtain
information about individual protests.
While inter-divisional communications
are effective, the practices used are ad
hoc, having developed over the years as a
result of the experience of agency
personnel. The means of communicating
between divisions has not been
committed to writing and may be lost if
the relatively small number of employees
that are intimately famihiar with the
protest process were to leave the TABC.

k]




TABC Internal Audit of the Protest Process - Final Draft Report - May 19, 2008

Key Audit Recommendations

The errors and unclear portions of the
current website and brochure on protests
should be corrected.

The procedures, processes and guidelines
relating to receipt of a protest and the
initiation of an investigation should be
documented, with the roles,
responsibilities and timelines for each
division clearly stated.

Written procedures should be developed
by the Enforcement Division addressing
how protest investigations are to be
conducted. The procedures should set the
parameters for  conducting  protest
investigations without overly restricting
the field agents’ investigative methods.
The process used by the Legal Division in
deciding the sufficiency of protests and
the investigation reports accompanying
them should be fully documented.

The Legal Division should develop
guidelines or criteria to determine when
legal representation should be available at
protest hearings held by county judges.
Licensing and Compliance should
develop written processing procedures for
inclusion in their processing manuals
covering all aspects of processing related
to protest cases.

Criteria should be developed to determine
how and when a protest can be generated
internally by a TABC staff member.

The  current ad  hoc  internal
communications process dealing with
protests should be documented in written
internal policies and procedures for each
of the operational divisions.

Guidelines need to be developed to
ensure that external communications of
ultimate decisions on protests come from

one source.

e The Legal Division should develop
administrative rules governing the filing
and processing of protests.

Management's Response

Management agrees with the
recommendations made in the report and
believes that most recommendations are
addressed in a new internal protest policy to
be finalized and approved by May 31, 2008.

The implementation of the policy will be
determined by executive management team.
Implementation will be coordinated with a
new tracking and reporting system that will
require training across divisions. TABC
expects to have the policy and the tracking
system fully implemented by the end of this
fiscal year.

dates for

Target completing

recommendations which are not covered in
the policy have been established.
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BACKGROUND

The Texas Alcoholic Beverage Code does
not specifically mention nor define the term
“protests’. The statute provides that citizens
have the right to participate in alcohol
permit and licensing hearings, but sets few
parameters regarding the right.  Section
5.435 (a) of the Code establishes that the
TABC or other party conducting hearings
relating to an application for a permit or
license, suspension of a permit or license
and other disciplinary actions against a
holder of a permit or license shall adopt
rules or policies that provide the public with
a reasonable opportunity to appear and speak
on any issue related to the hearing. Section
5.435 (b) states that the body conducting the
hearing shall consider the public testimony
in making its decision.

In addition to Section 5.435, the Code also
contains Section 61.39, which elaborates
slightly on the above rights. That section is
entitled “May Contest Application” and
states as follows: Any person may contest
the facts stated in an application for a license
to distribute, manufacture, or sell at retail, or
the applicant’s right to secure a license. The
person may not be required to pay security
for the costs which may be incurred in the
contest if the case should be decided in favor
of the applicant.

In the Spring of 2006, the TABC’ s General
Counsel requested a report be prepared to
document several aspects of the way citizen
protests were reviewed and handled by the
TABC. The report, entitled “Protests”, was
prepared in the Summer of 2006 by a
contractor working for the Legal Division
and was delivered to the General Counsel in
September 2006. TABC has only recently
begun the process of examining and possibly

implementing the findings and
recommendations of the report by means of
three committees that have been established
by the General Counsel to look at various
issued raised in the report.

The internal audit of the protest process was
intended as an independent review of the
protest process. In some cases issues raised
in the Protest Report were also considered
during the audit, but the results and
recommendations made in this audit report
were made without consideration of the
work currently being performed by the three
TABC committees appointed by the General
Counsel. It is likely that the work products
of each committee may already address
some of the recommendations made in this
report.
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AUDIT PURPOSE & SCOPE

The primary purpose of the internal audit
was to evaluate the effectiveness and
efficiency of policies and procedures
agency-wide for: notifying the public about
the right to protest applications and permits
to sell alcoholic beverages; processing,
investigating and resolving protests that are
received by TABC; and tracking and
reporting on protest cases. A secondary
purpose was to determine compliance with
laws governing the protest process and
evaluating the adequacy of administrative
rules that have been developed regarding the
protest process.

The scope of audit work included review,
analysis, and/or testing of the following
areas:

+ agency rules for administering the
protests process;

» written information and  website
information available to the public

regarding the right to protests;

« processes for receiving protests and
placing holds on license and permit
applications and renewals until the
protest is resolved,;

» procedures of Licensing, Compliance
and Enforcement for processing and
investigating protests;

+ Legal procedures
protests;

« automated systems for tracking and
reporting on protests; and

» protests filed in FY 2007.

for acting upon

Specific audit objectives for each of these
audit areas were developed and coordinated

with TABC management. All audit
fieldwork was conducted at Austin
Headquarters,  but interviews  were

conducted with TABC staff statewide.

AUDIT RESULTS &
RECOMMENDATIONS

The results and recommendations of the
internal audit work are presented in this
section for each of the nine audit objectives
that were established and coordinated with
TABC management..

Audit Objective 1: Determine if information
on  filing  protests is  effectively
communicated to the public and if an
effective and consistent process has been
established for receiving protest complaints
and initiating investigations.

The primary tools for communicating with

the public regarding protests are oral
communications with field agents, the
description of protests provided on the
TABC website and a TABC brochure on
protests that is available to the public. The
information on the website and on the
brochure is identical. The information on
protests is a good general description of the
process written in lay terms, but it contains a
number of minor inaccuracies that need to
be corrected. For example, the brochure
states that once a protest investigation is
completed the investigation is sent to the
agency Legal Division. Actual practice is
for the investigation report to be sent to the
Licensing Division, then on to the Legal
Division. The brochure and the website
state that “TABC’s job is not to take sides
but to ensure that applicants meet all
qualifications.....”. This statement 1is
somewhat misleading as TABC certainly
can take sides though it does not always do
SO on a protest.

There is almost no statutory or TABC rule
guidance relating to how protests must be
received and investigations initiated on



TABC Internal Audit of the Protest Process — Final Draft Report — May 19, 2008

protests. The basic legal provision is that
citizens may protest permit and license
applications, shall have a right to be heard,
that the decision maker should consider the
protestant’s comments and that the
protestant may not be required to post
security for costs in the event that the
decision is in favor of the applicant. There
are two statements made in the protest
brochure and on the agency website that do
agree with actual agency practices. The
brochure and website state that the
protesting party must submit a sworn
statement to the TABC identifying the
applicant and must attach to the sworn
statement specific facts and circumstances
that substantiate the legal grounds for refusal
of the license or permit, the Alcoholic
Beverage Code section which applies, and
any other documentation pertaining to the
petition. Actual practice is for all offices to
accept written statements (rather than sworn
statements) and in some offices to
investigate protests complaints even when
there is not a clearly stated legal basis for the
complaint.

Although the TABC has a functioning
process for interfacing with the public,
accepting protests and initiating
investigations, it is a process marked by the
fact that there are almost no written
processes or policies in place describing it.
While portions of the protest receipt and
investigation processes were once embodied
in the Enforcement Division Manual, that
section was recently removed from the
manual pending and internal review of the
protest process. Neither Compliance nor
Licensing have comprehensive manual
sections defining processes associated with
handling protests. It is an ad hoc process
that is the product of years of use and that it
is held together by the experience of the

people utilizing the process, rather than
written guidance.

Recommendation 1: The errors and unclear
portions of the current website and brochure
on protests should be corrected. A decision
should be made and followed as to whether
a sworn statement or only a written
statement must be submitted and the criteria
Jor what constitutes an actionable protest
(that is, one that will be accepted for
investigation and otherwise acted upon by
the TABC) should be clearly defined and
Jfollowed.

TABC Management Response: A new
Protest Policy has been drafted that
addresses each of these issues. Once the
policy is approved and implemented, the
website will be updated with the new protest
form and instructions. This is expected to be
fully implemented by August 31, 2008.

Recommendation 2: The procedures,
processes and guidelines relating to receipt
of a protest and the initiation of an
investigation should be documented, with
the roles, responsibilities and timelines for
each division clearly stated.

TABC Management Response: The new
Protest Policy that has been drafted
addresses each of these issues. It is expected
that the new policy will be finalized and
approved by May 31, 2008.

Audit  Objective  2:
standardized  criteria  and  effective
procedures have been established for
investigating and reporting the results of
protest complaints by the FEnforcement
Division.

Determine  if
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The protest investigation process works
reasonably well, but is characterized by a
lack of written guidelines or polices.
Review of a sample of protest investigations
indicates that the investigation reports are
competently and  thoroughly  done.
However, a number of significant
differences were found, both in actual
handling and in philosophical approach,
regarding protest investigations.

The audit indicated a major difference of
opinion over whether, and to what extent,
written guidelines should be developed to
guide protest investigations. Field personal
believe that the current ad hoc standards
have served the TABC well. They
expressed concerned that written guidelines
could evolve into rigid rules that will strait-
jacket proper investigations. This, in turn,
could result in protestants not having a real
chance to “have their say”. In addition,
investigation guidelines written too narrowly
could retard the investigator’s ability to use
the full complement of investigative tools
that they have developed over the years.

The audit also revealed a continuing
difference of opinion on whether protest
investigations should be broad based or
limited to the issues raised in the protest
(narrowly focused). The field agents
uniformly advocated the wuse of full
investigations. The reasoning offered
supporting this position was that they
needed to use all the tools available to them
to develop a comprehensive report and that
developing all facts will assist decision-
makers. Headquarter personnel tended to
strongly favor more focused investigations.
The description most often given was that
investigations should be limited to the issues
raised in the protest, plus any incidental
issues  developed from the protest
investigation. They pointed out that board

scope investigations tended to snowball and
telescope the time needed to complete
investigations. Further, since many citizen
protests were related to nuisance issues, this
resulted in a large and unnecessary time
commitment.

Three specific issues were noted where
guidance and consistency is needed in
conducting protest investigations. These
three issues relate to protests involving
nuisance issues, protests involving distance
issues and the timing for conducting protest
investigations. Virtually all staff members
interviewed during the audit agreed that
investigating protests based on nuisance
issues was largely a waste of time. [t was
noted that applications are never denied on
the basis of those protests. All agreed that
focusing on health, safety and public welfare
based protests should be a priority.

TABC receives many protests involving
distance issues, but the agency generally
does not have jurisdiction to enforce
distance issues. For the most part, there is
only one instance when this should be a
matter for TABC concern. That case is
when an applicant wishes to locate within a
certain distance from a school and a bond is
required. The agent does need to measure
the distance in these cases. Otherwise, the
distance issues are subject to local
ordinances and enforcement.  However,
many protest cases are based primarily on
exactly this issue.  There is not full
consensus on what to do about protests
based on distance issues not involving
bonding issues. Where the local government
has ordinances and the ability to measure
distance, all agree that the TABC should
stay out of those issues, but some agents are
still assisting the local entities. Where the
local entity does not have ordinances, the
agents felt compelled to assist.



TABC Internal Audit of the Protest Process — Final Draft Report — May 19, 2008

The final issue relates to when the protest
investigation should be done. A majority of
district offices queried during the audit
indicated that they do the investigations
when the protest is received regardless of
when the license or permit is up for
renewal; however, some offices wait until
renewal to perform the investigation.

These three issues need to be resolved so
that all TABC offices are consistent in how
these matters are handled when protest
investigations are conducted.

Recommendation 3: Written procedures
should be developed by the FEnforcement
Division addressing how  protest
investigations are to be conducted.  The
pracedures should set the parameters for
conducting protest investigations without
overly  restricting the field agents’
investigative methods. Specific issues that
should be addressed in the procedures are:

e the scope of the investigation ( either
narrowly focused only on the protest
issue or more broad based);

e how and whether
investigations  involving
issues will be performed:;

o  how TABC will handle the distance
issue in protest investigations, and

e when agents are lo commence a
protest investigation in cases where
the protest is received well before the
license or permit renewal date.

protest
nuisance

TABC Management Response: The new
Protest Policy that has been drafted
addresses the first three issues. It is
expected that the new policy will be
finalized and approved by May 31, 2008.
The fourth bullet will be addressed in a
subsequent project which will establish
procedures by which the agency will
determine when it should file a protest to the

application. This project, headed by the
TABC assistant administrator, will begin
mid June 2008 with an expected completion
date of August 31, 2008.

Audit  Objective 3: Determine if
standardized  criteria  and  effective
procedures have been established by the
Legal  Division for reviewing and

determining the legal sufficiency of protest
complaint investigations completed by the
Enforcement Division.

After a protest investigation report has been
forwarded to the Legal Division, the Deputy

General Counsel first makes an initial
determination whether or not the protest
supports a legal basis to deny the
application. If there is insufficient legal
support for the protest, then Legal notifies
Licensing of this fact and the license or
permit will be issued. However, if the
protest contains sufficient facts to potentially
deny the application, then the Deputy
General Counsel also decides whether or not
TABC should join in the protest and assign
an agency attorney to serve as adverse party
in the application process. Presently, these
determinations are based on the individual
judgment of the Deputy General Counsel;
there are no written criteria or guidelines in
place to assist making these decisions.
Often, these decisions are based on the
Deputy General Counsel’s individual
professional experience, developed over
years by evaluating the likelihood of a
successful litigation given a specific set of
facts.

We noted that the term “protest” has not
been clearly defined. Currently, the term
“protest” includes ‘objections made by
individual citizens as well as objections
raised by both tax authorities and internal
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agency personnel. Legal’s evaluation of the
legal sufficiency of protests often varies
depending upon where the protest
originated. For example, many protests
raised by citizens are based upon simple
nuisance issues, such as noise levels. While
citizens have a statutory right to file such
protests, nuisance protests rarely result in the
denial of a license. Such nuisance protests
are widely seen as a waste of time and effort,
Nevertheless, all protests are currently
grouped together and treated similarly,
regardless of the protest’s origins. By
defining the term protest to only include
citizen protests and by using a different term
to describe internally and tax authority,
generated protests, TABC could develop
different  guidelines and  processing
procedures for each type of objection to a
license or permit application.

We also noted inefficiency in the manner
that protests are processed. The evaluation
of a protest’s legal sufficiency is currently
made only after an investigation has been
conducted. While an investigation may be
necessary in order to determine the legal
sufficiency of some protests, often the legal
sufficiency of other protests can be
established prior to an  extensive
investigation. This needs to be considered as
protest processing procedures are developed.

Recommendation 4: The process used by
the Legal Division in deciding the
sufficiency of protests and the investigation
reports accompanying them should be fully
documented. This includes defining the term
protest,  establishing  procedures  for
performing the legal review and establishing
criteria for determining whether to join the
protest as an adverse party to the
application or merely facilitating the protest
process.

TABC Management Response: The new
Protest Policy that has been drafted
addresses each of these issues. It is expected
that the new policy will be finalized and
approved by May 31, 2008.

Recommendation 5: TABC should consider
changing the timing of when Legal
determines if sufficient facts are stated in a
citizen protest to warrant investigating it.
Moving the review of the written protest
materials to a point prior to conducting an
investigation may provide the means for
making a ‘“sufficiency” call before a
significant  effort is  expended in
investigation and delayed processing.

TABC Management Response: The new
Protest Policy that has been drafted
addresses this issue. It is expected that the

new policy will be finalized and approved by
May 31, 2008.

Recommendation 6: TABC  should
determine whether nuisance-based protests
could be processed in a different manner
than other types of citizen protests. A
system that allows the protestant to have its
say before the decision maker, without
significantly  encumbering the protest
process would be ideal.

Audit Objective 4: Determine if effective
procedures have been established by the
Legal Division for representing the agency
in protest cases that proceed to a SOAH
hearing or a county court hearing .

The Legal Division does not currently have

any wriften criteria or guidelines to
determine when the agency should join in a
protest action. Current practices vary widely
from region to region. While attorneys
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always attend SOAH hearings, they often do
not get involved in hearings that have been
referred to the county judge (beer license
hearings). Such cases are often relatively
simple and can be handled effectively by
enforcement agents in the field; attorneys
only "enter the process when a case is
especially complex or a field agent has
requested assistance.

Generally, legal support is sufficient in rural
areas where hearings are often informal, but
far more spotty in urban regions. For
example, the lack of legal support in
hearings before county judges is especially
common in Houston. The Houston office
only has three attorneys, yet it must handle
cases for the entire eastern half of the state.
Because of this lack of manpower and the
burden of a large caseload, the Houston
office simply cannot dedicate much time to
the hearings before county judges. A similar
situation exists in the Dallas area as a result
of the Dallas legal team’s recent relocation.
While agents in Dallas are able to obtain
legal support, the lack of local attorneys to
answer questions and provide assistance
often results in inefficiency according to the
agents interviewed.

Overall, the Legal Division has established
effective  procedures  for  providing
representation on protests hearings held
before SOAH  judges, but legal
representation is often not available when
TABC joins in protests of beer license
application hearings held by county judges.
Often the agent is the only TABC
representative available to attend these
hearings.

Recommendation 7: The Legal Division
should develop guidelines or criteria to
determine when legal representation should

be available at protest hearings held by
county judges.

TABC Management Response: The new
Protest Policy that has been drafted
addresses this issue. It is expected that the
new policy will be finalized and approved by
May 31, 2008.

-10 -

Audit Objective 5: Determine if effective
and consistent processing procedures have
been established by the Licensing and
Compliance  Divisions  for  processing
applications and renewals where a protest
has been filed.

Both Compliance and Licensing use well
established and commonly observed routines

in  handling  protested  applications.
Currently, if a protest letter is received while
Compliance is processing an application,
then the letter is usually sent to the
LSI/Enforcement agent for investigation.
Additionally, copies of the protest letter and
the application are forwarded to Licensing in
order to put a “hold” on processing the
application.

Licensing also uses a number of standard
procedures when dealing with protested
applications. Licensing places and
withdraws holds on protested files, forwards
protested files to the Legal Division, and
prepares the case file for legal hearings.
Licensing personnel have a set routine in
place that allows them to effectively carry-
out these functions.

However, at all levels and in all divisions,
these processes are largely ad hoc practices
that have developed over time. Virtually
none of the significant procedures associated
with processing protests are written into
divisional manuals or otherwise committed
to writing.  There are, however, some
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written desk procedures explaining the
process of how Licensing places holds on
applications. These procedures were drafted
by a current employee in order to aid her
successor in the event of her retirement.
Because the system in place is based upon
settled routine rather than written guidelines,
there is a significant probability of confusion
and mistakes if any key personnel leave
TABC. Itis important that the knowledge of
current practices held by these key
individuals be committed to writing.

In addition to handling protests from the
TABC field offices, Licensing administers
holds on protests from numerous taxing
authorities at both the state and local level
and protests generated by its own
investigator. A problem sometimes arises
when the Licensing investigator initiates a
protest after the process is well underway on
a citizen or field generated protest. This can
create a real timing problem. A clearly
defined process is needed for generating
protests internally.

Recommendation  8:  Licensing  and
Compliance  should  develop  written
processing procedures for inclusion in their
processing manuals covering all aspects of
processing related to protest cases. As a
start, the written processes for placing
holds, passing protested applications to
Legal and lifting holds (when completed),
should be appended to the Licensing
Manual.  Compliance procedures should
clearly establish the point at and criteria for
transferring investigations from Compliance
to Enforcement.

TABC Management Response: These
issues will be addressed in a procedure
separate from the Protest Policy. Procedures
will be written to instruct staff on reporting
and tracking protests using ARTS, the

Agency Reporting and Tracking System.
“Holds” will be placed on applications via
ARTS. Referrals of protests are documented
in the filing and receiving section of the
policy.  Target completion date for the
ARTS component to be fully implemented is
August 2008.

Recommendation 9: Criteria should be
developed to determine how and when a
protest can be generated internally by a
TABC staff member. In developing these
procedures and guidelines, the role of the
Licensing Division investigator should be
examined to see if the protests he initiates
are causing a timing problem in cases where
a protest has already been initiated.

TABC Management Response: The new
Protest Policy that has been drafted
addresses the first issue. It is expected that
the new policy will be finalized and
approved by May 31, 2008. The second
issue involving the Licensing Division
investigator will be addressed in a
subsequent project which will establish
procedures by which the agency will
determine when it should file a protest to the
application. This project, headed by the
TABC assistant administrator, will begin
mid June 2008 with an expected completion
date of August 31, 2008.
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Audit Objective 6: Determine if an effective
communication process has been established
for informing all internal and external
parties regarding the status of protests
during and upon completion of the process.

Internal communications between divisions
are effective. However, because of the
complexity of the computer system, it can be
difficult and cumbersome to quickly obtain
information about individual protests.
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While inter-divisional communications are
effective, the practices used are ad hoc,
having developed over the years as a result
of the experience of agency personnel. The
means of communicating between divisions
has not been committed to writing and may
be lost if the relatively small number of
employees that are intimately familiar with
the process were to leave the TABC.

Communication to external parties suffers
from the fact that there is no standard
guidance to determine when the agency
should issue statements to external parties.
For example, enforcement agents may issue
communications about the status of protests
on one day, while Licensing or Legal may
issue potentially contradictory information
the next day. There is a need to determine
when external communications will be made
and who will do so in order to ensure that
the agency as a whole speaks with a unified
voice on the issues of any given protest.

Finally, we noted that agents apparently no
longer  make  recommendations in
conducting protest investigations although
this was done in the past. The inclusion of
recommendations in protest investigation
reports should be officially stopped via an
agency policy. Decision makers further
along in the protest process may ultimately
reach a decision that is at odds with any
recommendations  contained in  the
investigation report. This can lead to the
comments of the investigator being used by
the applicant to undermine TABC’s ultimate
position on the matter. To ensure that this
does not occur, written procedures are
needed to address this matter.

Recommendation 10: The current ad hoc
internal communications process dealing
with protests should be documented in
written internal policies and procedures for

each of the operational divisions. Written
guidelines should be developed to ensure
that investigation reports do not contain
substantive recommendations about how to
treat a protest. These guidelines should also
attempt to give investigators guidance on
how to communicate the status of a protest
investigation without revealing results and
predictions on what will ultimately happen
to the protest.

TABC Management Response: The new
Protest Policy that has been drafted
addresses communications issues. It is
expected that the new policy will be
finalized and approved by May 31, 2008.
Field Operations has established guidelines
currently for investigative report writing.

Recommendation 11: Guidelines need to be
developed 1o  ensure that external
communications of ultimate decisions on
protests come from one source. Since Legal
is at the end of the join/not join decision,
accountability and responsibility for that
communication should be there.

TABC Management Response: The new
Protest Policy that has been drafted
addresses this issue. It is expected that the
new policy will be finalized and approved by
May 31, 2008.
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Audit Objective 7: Determine if protests are
processed in a timely and consistent manner
that complies with all legal requirements.

The Texas Alcoholic Beverage Code
contains no specific provisions relating to
“protests”, per se. The Code does provide
that persons may participate and be heard in
license application hearings and that the
decision-maker shall consider the testimony
and evidence offered by these “protestants”.



TABC Internal Audit of the Protest Process — Final Draft Report — May 19, 2008

The statute also empowers the TABC to pass
rules providing the protestants an
opportunity to be heard and allows bodies
conducting hearings to pass rules governing
the conduct of the hearing as long as it does
not abridge the right of the person to be
heard. Other than this broad grant of right to
be heard and the authorization of the TABC
to pass rules on protests, the statutes provide
little guidance and direction. Additionally,
the current TABC Rules are practically
silent on the issue of protests.

Nevertheless, procedures for handling
protests that are reasonably clear and
effective have gradually developed over the
years. Under these ad hoc procedures, each
operational division is aware of their role in
the protest process; each division does an
effective job exchanging information and
producing discemable work products.

Audit testing of a sample of twenty protest
cases received in FY 2007 indicated that it is
difficult to extract even the most basic
protest information from the electronic
databases. For example, acquiring a list of
all applications subject to a protest in FY
2007 proved to be a major effort. Even after
such a list had been generated it was not
possible to use the electronic databases in
order to determine when the application was
started, when the hold was placed, and when
the case was resolved. Rather, this
information had to be extracted manually
from the paper files in Licensing. In spite of
these difficulties, testing showed that the
investigation reports in the Crysnet system
are very thorough. Since there are few
statutory and administrative rules governing
protests, audit testing of protest cases for
legal compliance did not reveal any
noncompliance issues.

Testing of the elapsed time needed to
conclude protested cases was inconclusive.
The average protest case tested took 155
days to complete (99 days to complete if the
case did not go to a hearing); however, some
cases referred to a court took more than a
year to be completed. Without knowing the
circumstances behind these few cases, it is
not possible to determine if they are being
processed in a timely manner. For example,
the applicant’s failure to provide complete
information could be a source of
considerable delay in resolving the
application. It should be noted that the
actual protest investigations seldom take
more than 60 days as Enforcement has a
work performance measure of clearing 89%
of all complaints (including protests) within
60 days of receipt.

Recommendation 12: The Legal Division
should  develop  administrative  rules
governing the filing and processing of
protests. This is clearly authorized, and, in
fact, encouraged, by the statute.

TABC Management Response: After
implementation of the internal protest
policy, notice and comment rules will be
developed to establish the rights of
protestants in contested hearing cases.
Target date for completion is October 31,
2008.
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Audit Objective 8: Determine if a consistent
and effective process has been established
for tracking and reporting on the status of
protests.

Tracking and reporting on protests at TABC

has been dysfunctional until recently.
Information about protests could be
obtained, but it was located in several
different databases and paper documents,
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requiring an unusual amount of effort to
obtain. However, TABC is currently
developing a new database, the Agency
Reporting and Tracking System (ARTS)
project, which should fix the problems
involved with tracking and reporting on
protests. ARTS is to be implemented by
early February 2008. Interviews conducted
with various personnel familiar with the
ARTS project indicate that the new database
should fulfill the needs and expectations
expressed by TABC personnel at various
levels and in several different divisions.

One of the promises of ARTS is that it will
fill the gap that currently exists between
reporting protests in the field versus at
headquarters. Currently, a variety of
methods are used in the field to keep up with
protests, while personnel at headquarters use
a separate system. ARTS should unite the
field and headquarters under a single system
for tracking and reporting protests.  The
efforts of Information Services to ensure that
both field and headquarters personnel have
been closely involved in preparing the
ARTS Project is laudable and should result
in a smoother transition to the new system.

Recommendations: None.

Audit Objective 9:  Determine if all
necessary administrative rules, policies and
procedures have been established for the
filing and processing of protests.

All necessary administrative rules, policies
and procedures have not been established for

the filing and processing of protests. As
indicated in other audit objectives, no
administrative rules have been developed
regarding protests and few documented
policies and procedures exist regarding how
protests will be processed. The overall

-4 -

system is best characterized as an ad hoc
process that has developed over time and
one that is dependent upon the knowledge of
experienced TABC staff that have been
involved in the process for many years.

The General Counsel has established three
separate committees to evaluate and search
for solutions to the problems with the
current protest system.  While the work
products of these committees were not
complete at the time of audit fieldwork,
these committees appear to be a very good
start for addressing the protest process
problems and lack of established rules,
policies and procedures.

Recommendations: None.

As noted in other audit objectives,
administrative  rules, policies  and
procedures should be developed to guide
and document all phases of the protest
process.
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EXECUTIVE SUMMARY

Audit Purpose

The primary purpose of the internal audit of
was to evaluate the adequacy of processes
established by the Executive Office for
managing the agency's functions and meeting
the agency's mission.

Key Audit Observations

e As recommended by the Sunset
Commission Report on TABC, the
agency has developed a new mission
statement.

e TABC has developed a very effective
process for determining the strategic
direction of the agency in accomplishing
the agency mission.

e A new organizational structure was
implemented in November 2007 to
improve inter-divisional communications,
eliminate  silos by  consolidating
management and accountability within
the regional offices, group functionally
similar work under one manager, and
institute a  bottom-up  management
approach that would aid these goals and
assist the TABC in achieving its new
mission statement and vision.

e Management has developed a number of
ethic codes, written ethics-related
policies, and ethics training and
guidelines that are readily available and
discussed with employees, as well as an
effective set of documents for instructing
and training its employees in proper
ethical conduct.

e An effective budgeting and reporting
system has been established for allocating
agency financial resources and controlling

the expenditures of the agency.

The agency has developed an excellent
recent history with regard to policy
development and dissemination. The
policies that have been produced over the
last several years using this process are of
high quality. The agency has an excellent
intranet depository of the policies that are
easily accessible to employees.

The management reporting system in
place provides executive management
with the necessary information to run the
agency effectively.

TABC  management and Human
Resources Division have a thorough plan
and good tools are available for
performing effective employee
performance reviews.

TABC has developed an effective agency-
wide, training  program. The
Administrator has shown a strong
commitment to a good training program
since he arrived at the TABC and has
backed that commitment up with budget
increases and organization of an effective
training curriculum taught by qualified
trainers.

TABC has made substantial progress in
complying with all the recommendations
made by the Sunset Commission in both
2004 and 2006.

Although reviewing and signing orders is
an additional responsibility that the
Administrator has not had in the past, the
Administrator appears to be the most
appropriate person to perform this duty
and potential ex parte communications
have been appropriately addressed.

Key Audit Recommendations

None. j
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AUDIT PURPOSE & SCOPE

The primary purpose of the internal audit of
was to evaluate the adequacy of processes
established by the Executive Office for
managing the agency's functions and
meeting the agency's mission.

The scope of the audit included review,
analysis and/or testing of the following
areas:

e mission statement and strategic planning

e organizational structure;

e ethics environment;

e budgeting and reporting system;

e rule and policy-making processes;

e management reporting system;

e performance evaluation system;

e training environment;

e Sunset Commission recommendations;
and

e signing administrative orders.

Specific audit objectives were developed
and coordinated with TABC management
and the commissioners. These audit
objectives and the results of our audit work
are presented in the next section, "Audit
Results and Recommendations."

AUDIT RESULTS &
RECOMMENDATIONS

The results and recommendations of the
internal audit work are presented in this
section for each of the ten audit objectives
that were established and coordinated with
TABC executive management and the
commissioners.

Audit Objective 1: Determine if there is an
effective process for defining the agency
mission and delermining the strategic
direction of the agency in accomplishing the
agency mission.

Based on the findings and recommendations
of the Sunset Commission following the
reviews of the Texas Alcoholic Beverage
Commission (TABC) in 2004 and 2006, the
TABC made a number of efforts to address
issues noted in the reports. One of the issues
noted by the staff was that, “TABC lacks the
clear focus and strategic direction needed in
today’s alcoholic beverage regulatory
environment” (Sunset Advisory
Commission, Staff Report, October 2004,
Issues/Recommendations 1). Two key
recommendations were made by the Sunset
staff to remedy the deficiency. These were
as follows:

e “Update TABC’s mission to better
reflect today’s alcoholic beverage
regulatory environment and the
agency’s role in public safety
issues”.

e “Direct TABC to improve its
strategic planning process so that it
helps  prioritize  the agency’s
activities and measures its progress
toward meeting its goals”.

In response, the TABC began a process in
December 2007 to revise its mission
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statement and to develop a vision and
philosophy to go with it. In addition, it set
out to define its cornerstone values and the
guidelines it would utilize to achieve those
values. A large cross-section of 55
employees of the agency, made up of a mix
of field and headquarters and management
and non-management personnel, met for
three days to draft the mission statement,
vision and philosophy. From this exercise, a
consensus mission statement was completed.
The new mission statement is:

“The mission of the Texas Alcoholic
Beverage Commission is to promote public
safety and serve the people of Texas through
consistent, fair and timely administration of
the Alcoholic Beverage Code while fostering
education, voluntary compliance and legal,
responsible alcohol consumption.”

In addition, the group developed a new
vision and philosophy for the TABC, as well
as the four “cornerstones” supporting the
foundation of the TABC. These
cornerstones are service, courtesy, integrity
and accountability. Eight guiding principles
were also developed to serve as a basis of
reasoning and action. The principles make-
up a personal code of conduct that leads,
shows the way and directs the movements of
the organization.

On March 28, 2008, the TABC
commissioners approved the new mission
statement and were presented with the other
comerstones and guidelines by TABC’s
management. The process used to arrive at
these statements of the TABC’s wvision,
philosophies and the mission statement was
an inclusive process that has given full voice
to everyone at the TABC and achieved full
buy-in from the employees that must now
fulfill the new mission. Clearly, the TABC
has modernized its mission statement in

accord with the Alcoholic Beverage Code
and has fulfilled the first recommendation of
the Sunset Commission Reports in 2004 and
2006.

The Sunset Commission also recommended
that the TABC improve its strategic
planning process and revamp the way it
measures its progress toward meeting its
goals. A major improvement has been made
to the strategic planning process and that
improvement is in the process of being
implemented. Field and management
personnel interviewed during the audit were
excited about the openness and careful
explanation of each step of the process and
their inclusion in strategic planning process.
Documentation regarding the new strategic
planning process was thorough, clear and
explained each step of the process, why it
was being done, who would be involved in it
and provided adequate time for completing
the tasks. Assignments were clear and
unambiguous.

A new set of detailed performance standards
is being prepared to better address the
strategic direction of the agency. In addition,
the TABC has a plan for monitoring the new
strategic plan based on quarterly meetings of
a smaller cross-section of the agency staff.
The report of the quarterly monitoring
meetings will go to the captain of each of
TABC’s five regions. Implementation of
any corrective measures will be performed
within the region.

The interviews conducted and
documentation reviewed during the audit
indicated the full backing from executive
management for the plan and the process by
which it was being produced. The rank and
file applauded the process and noted
repeatedly that it was the first strategic plan
that they really felt they had any stake in.
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The rank and file also applauded the
executive managers for instituting this
bottom-up approach to developing the plan
and the way expectations and results had
been communicated to them. Overall, TABC
has developed a very effective process for
defining the agency mission and determining
the strategic direction of the agency in
accomplishing the agency mission.

Recommendations: None.

Audit Objective 2: Determine if an effective
organizational  structure has been
established for carrying out the agency
mission in accordance with the strategic
direction approved by the Commission.

In November, 2007, the TABC underwent a

major reorganization. The stated purpose
was multi-fold, but the common thread
running through the memorandum sent to all
TABC employees was a need to improve
inter-divisional communications, eliminate
silos by consolidating management and
accountability within the regional offices,
group functionally similar work under one
manager, and to institute a bottom-up
management approach that would aid these
goals and assist the TABC in achieving its
new mission statement and  vision.
Following distribution of the memo,
personal communication began immediately
from all top management personnel to
practically all TABC employees, and an
open-door policy regarding questions about

the reorganization was instituted by
management.
One of the clear objectives of the

reorganization was to group similar work
functions under one managerial roof. The
TABC field offices perform both an
enforcement and compliance function. In

the past, these two functions were managed
by separate groups all the way to the top of
the TABC organization, resulting in
considerable  work  effort  confusion,
miscommunication and organizational turf
fighting. By grouping these two functions
under one managerial roof, TABC expects to
eliminate this problem and make one
manager accountable for the results. While
it is too early to know if the desired result
will occur, it is clear from the interviews
conducted during the audit that TABC
personnel at all levels applaud the effort and
support both the objective and the method
for attempting to correct this organizational
problem.

Another objective of the reorganization was
to improve the agency’s ability to meet the
vision and goals outlined in the agency’s
newly-adopted mission statement. In
response, the organization has modernized
and has clearly defined the tasks needed to
accomplish the goals outlined in the
TABC’s new mission statement and
accompanying vision. While it is too early
to know if the reorganization will have the
desired effect of meeting these objectives,
there is a clear perception that the agency
has been organized in a way that is
conducive to meeting its new vision.

Finally, the agency’s new organizational
structure attempts to break down long-
existing organizational silos by grouping
similar tasks into similar spheres of work
and distributing authority and responsibility
for carrying out these tasks in a cogent, well-
defined manner. These organizational
changes have been documented and
communicated effectively to all levels of the
agency. Because of the recent nature of the
reorganizations and the many recent changes
to the agency’s mission statement, vision
and planning processes, only the passage of
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time will show if the new organization is
successful. However, it has been well-
received by both management and rank-and-
file employees, and has gotten off to a
promising start.

Recommendations: None.

Audit Objective 3: Determine if a strong
culture of ethics has been established and is
practiced in carrying out the agency
functions.

TABC has developed a number of ethic
codes, written ethics-related policies, and
ethics training and guidelines that are readily
available and discussed with employees.
These documents are handed out, in hard
copy, and presented by the ethics officer
(General Counsel) to all new employees at
the time of each employee’s orientation
training. Additionally, the documents are
available continuously on the TABC intranet
to all employees. The agency has developed
an effective set of documents for instructing
and training its employees in proper ethical
conduct under the TABC’s ethics
philosophy. In addition, the agency has
developed a good process for delivering its
philosophy and ethical conduct policies to
both new and existing employees. New
employees not only receive a hard copy of
the numerous ethical policies established by
the TABC, but are also given a detailed
presentation on ethical practices, which
explains why the agency believes so strongly
in those practices and outlining potential
ethical scenarios that TABC employees
might encounter in their day-to-day
employment .

Furthermore, the TABC has established an
ethics officer to handle day-to-day inquiries
regarding ethics questions. It is clear that

his position as ethics officer is well known
within the agency. He is introduced to all
new employees as the designed ethics officer
at new employee orientations and makes an
initial presentation there. He is consulted
frequently by TABC employees on ethics
matters.

On-going ethics training exists for all TABC
employees through courses included as part
of the employees” annual “in-service”
training.  Supervisory employees receive
further courses in ethics and ethical behavior
in their developmental training. All policies
are continuously available on the TABC
intranet to all employees. Overall, it is clear
that a strong culture of ethics has been
established and is continually nurtured at the
agency.

Recommendations: None.

Audit Objective 4: Determine if an effective
budgeting and reporting system has been
established for allocating agency financial
resources and controlling the expenditures
of the agency.

TABC has
monitoring day-to-day budget activity by
department. It is an electronic budget and is
available on a real time basis on the TABC

an operational budget for

intranet to all authorized personnel.
Authorized personnel must establish a
proper identification code to access the
system. This cannot be done without proper
authorization from Business Services and
the Information Resources departments.

Internal controls for monitoring purchases
are streamlined by the electronic nature of
the operational budget and the links between
the budget and the TABC purchasing
process. The electronic budget allows
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management to monitor all expenditures in
real time. In addition to the online
budgeting system, a written budget report is
prepared monthly and sent to the Assistant
Administrator (Support) from Business
Services. It is rolled into a summary report
and sent to the Administrator. The
Executive Management Committee meets
weekly and discusses budget matters at most
meetings.

An assessment of the controls in the budget
system was made to determine whether there
exists any realistic possibility that the
Administrator or an Assistant Administrator
could override expenditure  controls.
Overrides have not occurred and basically
are not possible due to the large number of
people monitoring the budget in real time
and the signature controls that are in place to
prevent issuance of a purchase order until all
required approvals are obtained.

A review was made of the executive office
travel budget to determine how travel is
monitored. Travel is largely at the discretion
of the division directors as long as they stay
within their respective budgets. The level of
travel is monitored by Business Services in
real time. If a manager’s travel budget gets
out of line in the course of the year, Business
Services sends the manager an alert. This
includes the Administrator, although no
approval is required to pay the travel
expenses of the Administrator. Even though
the Administrator’s travel expenses are not
approved, they are reviewed by the Business
Services Division for compliance with State
of Texas travel rules.

Overall, an effective budgeting and reporting
system has been established for allocating
agency financial resources and controlling
the expenditures of the agency.

Recommendations: None.

Audit Objective 5: Determine if effective
rule and policy making processes have been
established for developing and implementing
agency rules and policies necessary (o
address statutory requirements and ensure
the effective administration of agency
Sfunctions.

The rule making process is largely governed
by the Texas Administrative Procedures Act
(APA). TABC understands and is following

the requirements of the scheme for
considering rules under the APA. In those
areas that the agency has some discretion
regarding rules, it has established
administrative rules to guide all stakeholders
in processing rules petitions., The agency
does not have set times for considering rules
petitions. This is done when the agency has
accumulated internal rules it wishes to
consider or when external petitions are filed.
Rules petitions come from a number of
internal and external sources.  The most
common internal sources are from the staff

through the General Counsel or from
executive management. On occasion, the
need for new rules is generated by

legislation. Externally generated rules are
fairly rare at the TABC, but are handled
promptly under the APA requirements.

Policy making at the TABC is a more
dynamic process and one that has
experienced many significant changes over
the last two years. The agency, by its own
admission, and as observed by the Sunset
Commission in its 2004 review, has not
always had adequate processes in place to
develop or disseminate policies from its
headquarters to field personnel. Over the last
two years this lack of a policy process has
been eliminated. Interviews with field level
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management and non-management
employees consistently applauded TABC
executive management’s efforts to clarify,
develop, codify, and disseminate policies to
the field offices and to make these policies
available in an easily accessible form. Tt is
clear that the agency has developed an
excellent recent history with regard to policy
development and dissemination. The
policies that have been produced over the
last several years using this process are of
high quality. The agency has an excellent
intranet depository of the policies that are
easily accessible to employees.

In December 2007, the agency created a
position dedicated to ensuring that policies
are developed when needed, made in
writing, kept up to date and do not create
conflicts with existing policies. Because the
position is only four months old, it is still
evolving the detailed processes for carrying
out these functions. Currently, there is not a
written job description for this position.
This is needed to avoid confusion and to
provide assurance that the director is doing
what is expected of the position.

Recommendation 1: The General Counsel
in conjunction with Human Resources
should develop a written job description for
the new position of Director, Policy and
Planning.

TABC Management Response:
Management concurs and will have the job
description written and listed on the job
description website by May 30, 2008.

Audit Objective 6: Determine if an effective
management reporting system has been
established by the Administrator for
receiving reports from subordinates and

reporting to the Commission.

The Administrator and Assistant
Administrators are well apprised of what the
individual divisions and sections of the
agency are doing based on the management
reporting system in place. The routine
reporting to the Administrator is well
organized, informative and timely. The
division directors provide weekly reports to
the relevant Assistant Director and meet or
talk with them regularly to discuss the
reports. The weekly reports are rolled into a
monthly  report and sent to the
Administrator. These monthly reports are
then combined by the Administrator and
sent to the commissioners as part of the open
meeting “board book™ provided to each
commissioner in advance of the open
meeting.

The divisional reports contain sufficient
detail on a variety of programs, issues, tasks
and special events within each field office.
Some of the categories of information, like
use of force or fleet incidents, are good
categories to alert executive management to
issues or problems that might affect how
political bodies or the general public
perceive the TABC. The Compliance and
Licensing reports contain information that
potentially might alert executive
management to problems with the alcoholic
beverage industry. These routine reports
provide executive management with the
ability to understand what is occurring at the
agency in a timely manner. They are
comprehensive and well organized. The
reports also provide management with
discussion ideas and issues at the weekly
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Executive Management Committee
meetings. The management reporting
system in place provides executive

management with the necessary information
to run the agency effectively.

Recommendations: None.

Audit Objective 7: Determine if effective
performance evaluation system has been
established for providing feedback to the
managers supervised by the Administrator

and those they supervise.

TABC management and Human Resources
Division have a thorough plan and good
tools are available for performing effective
employee performance reviews. The current
form is accompanied by a good instruction
memorandum. It is designed to not only
inform evaluators of how to prepare and
perform the evaluation, but also to lend
consistency to the process so that all
supervisors will conduct the evaluations in
the same general manner.

The evaluation process is backed up by a
clear and concise written policy on
employee performance evaluations. The
policy is thorough and provides both the
supervisor/evaluator and the employee with
a real understanding of what is expected of
each of them in the process. The policy was
put in place in early 2006. It reflects a
strong commitment by the agency to the
importance to both the agency and the
employee of the evaluation process.

The form currently being used to evaluate
employees is adequate, but was criticized by
some management personnel in the course
of the interviews on this subject for failing
to tie adequately to current job descriptions,
training needs and measurements for

justifying merit salary increases. As a
consequence, a new evaluation form has
been developed and introduced to the agency
supervisors by memorandum in April 2008.
The new form lays out specific measurement
criteria for employees to meet in order to
receive a merit salary increase. It also
resolves some of the training related issues
from the old form by adding a complete
page on training completed and desired by
the employee. The old form will continue to
be used in performing employee evaluations
during FY 2008 in order to have all
employees evaluated using the same form.
However, in FY 2009, the new form will be
used for all employee performance
evaluations.

The Human Resources Division maintains
records on when evaluations are due on
employees and sends a list of when
evaluations are due to all supervisors each
month. The list also contains the due date
and lists past due evaluations. Supervisors
are reminded each month that evaluations
are past due until they are completed. A
review of the evaluations due from the
Administrator ~ for  Executive  Office
personnel indicated that the Administrator
was significantly late with regard to several
employee performance evaluations as of
January 2008; however, this was corrected
in February 2008 for all employees except
the General Counsel. The Assistant
Administrator for Operations also had one

overdue performance evaluation as of
February 2008.
Overall, the TABC has an excellent

employee performance evaluation process in
place. It is well documented and closely
monitored. It encourages consistency in
how the evaluations are conducted. The
new evaluation form will improve the nexus
between merit salary increases and the
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measurements for judging the decision. It
also will provide a far better picture of
training accomplishments and needs and tie
the evaluation closer to specific job
descriptions.

Recommendation 2: The Administrator and
Assistant Administrators should complete all
employee evaluations within reasonable

proximity to the employee's annual
evaluation due date.
TABC Management Response: The

Administrator and Assistant Administrators
concur and are taking steps to immediately
complete any overdue evaluations and will
ensure all future evaluations are completed
within a month of the evaluation due date.

form indicates what training the employee
has completed, what is planned and what
optional training the employee would like to
take.

Recommendations: None.

Audit Objective 8: Determine if an effective
training philosophy and environment has
been established for ensuring a well-trained
workforce.

TABC has developed an effective agency-
wide, training program. The Administrator
has shown a strong commitment to a good
training program since he arrived at the
TABC and, has backed that commitment up
with budget increases and organization of an

effective training curriculum taught by
qualified trainers.  Specialty training is
organized within the division that needs it
(Enforcement), but all core training is
handled through one division for all TABC
employees. Annual, in-service training is in
small classes facilitated by internal trainers
and a curriculum spanning multiple subjects
relevant to TABC activities.

The new employee evaluation form to be
used beginning in FY 2009 emphasizes the
commitment of TABC’s management to
training its employees. The new evaluation
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Audit Objective 9:  Determine

if the

Administrator and Assistant Administrators
have laken appropriate actions to address
all recommendations made in the TABC
Sunset Report.

TABC has made substantial progress in
complying with all the recommendations
made by the Sunset Commission in both
2004 and 2006. The Sunset Commission
staff originally reviewed the TABC in 2004
and made a number of recommended
changes. Some of these changes required
legislative action and others solely required
TABC action. The legislature did not pass
the original Sunset Commission suggested
legislation, but directed the Sunset
Commission to do a follow-up review in
2006. In November 2006, the Sunset
Commission staff issued its follow-up report
and noted that the TABC had accomplished
all the tasks that it could effectuate without
legislative changes but, that 15 of the 18
changes requiring legislative change were
still outstanding. The Sunset staff made
recommendations on nine issues as follows:

e Update the TABC Mission
Statement to better reflect the
agency’s public safety role and the
demands of the modern alcoholic
beverage industry;

e Reduce the TABC’s regulation of
business practices that duplicate
federal regulation, create excess
burden on the agency and impose
unnecessary costs on the industry;
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e Require businesses that serve
alcohol to post warning signs
regarding the risks of consuming
alcohol while pregnant; and

e Expand the TABC’s authority to
take action against businesses that
violate after-hour laws or hinder
TABC investigations.

e Ensure that TABC Enforcement
efforts are fair, consistent and focus
on public safety;

e Develop a formal process for
making and communicating
decisions relating to marketing
practices;

e Create a formal and consistent
approach to investigating
complaints against TABC

employees and maintain an internal
affairs function to ensure proper
investigation of alleged misconduct
by employees;

e Ensure that licensees have access to
on-line application, renewal and fee
payment; and

e Make legislative changes to
establish a joint interim committee
to study revision of the regulatory
structure of alcoholic beverages in
Texas.

The last recommendation focused on future
legislative action and is outside the purview
of the TABC to change.

In 2007, the legislature made a large number
of changes to the Texas Alcoholic Beverage
Code (“Code™) that gave direction to the
TABC concerning the other eight
recommendations listed above. The
legislative changes went into effect in
September 2007. Since that time, the TABC
has worked toward resolving all eight issues.
As of April 2008, four of the eight
recommendations have been completed and

the remaining four have been partially
completed. A recent TABC report detailed
what steps needed to be completed to fully
comply with the four remaining
recommendations. Those recommendations
were: (1) ensure that the TABC Enforcement
efforts are focused on public safety, and
prioritized to handle the largest risk-based
issues first; (2) complete the process for
developing marketing practices policies and
effectively communicating them to the
public and industry; (3) complete the
development of the TABC Internal Affairs
function and finish revisions to its policies
relating to complaints against TABC
employees; and (4) convert the licensing
process to an on-line process for new and
renewed licenses and fee payments. Of
these remaining Sunset recommendations,
the internal affairs and marketing practices
recommendations are almost entirely
complete, while the on-line licensing and
refocused enforcement efforts are not
expected to be completed until the fall of
2008.

Recommendations: None.
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Audit Objective 10:  Determine if an
effective process has been established for
reviewing and signing all administrative
orders by the Administrator.

The Texas Alcoholic Beverage Code (Code)

Section 5.43 (b) allows either the
commissioners of the TABC or the TABC
Administrator to render a decision as if the
commission had heard the case in person,
even when an Administrative Law Judge
heard the case and filed a written report.
Section 5.12 allows the TABC to delegate
the authority to sign administrative orders if
the TABC passes a rule designating the
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Administrator or his designee to sign those Recommendations: None.
orders. The TABC has passed such a rule.

Until = recently, the former Assistant S s o ok ok o o ok ok
Administrator reviewed and signed all
administrative orders. Upon her retirement,
the Administrator did not delegate this
authority to another employee and is
performing this responsibility. The issue that
arises and creates a potential problem with
regard to the Administrator signing orders is
that he is subject to the ex parte rules of the
Government Code which prohibit a decision
maker (judge) from discussing a contested
case with one or more parties to that case,
without giving proper notice to all parties
and allowing them to be present. Therefore,
because the General Counsel of the TABC
and other employees are involved in
contested cases, the TABC Administrator
may be limited in his ability to become
involved in the case because of his role in
signing TABC administrative orders. The
issue then becomes one of whether it is
better for the Administrator to retain order
signing authority or delegate it to another
individual within TABC that is not as likely
to have management responsibilities that
potentially could conflict with the
requirement that the Administrator avoid ex
parte communications with another TABC
employee involved as a representative or
witness in the case.

Delegating responsibility to one of the
Assistant Administrators is not feasible
based on the organizational restructuring
that has recently occurred. Although
reviewing and signing orders is an additional
responsibility that the Administrator has not
had in the past, the Administrator appears to
be the most appropriate person to perform
this duty and potential ex parte
communications have been appropriately
addressed.
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Alan Steen
Administrator

Sworn and subscribed before me this the 24" day of June 2008.
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Renee G. Johnston
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